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The  Seneca  Woollen  Mills  vs.  Tillman. 

A.,  the  defendant,  the  owner  of  a  water  power  in  the  Seneca  river,  sold  to  the  com. 
plainants,  for  the  use  of  theb  mills,  &c.  a  portion  of  such  water  power,  and  con- 
veyed the  same  by  a  deed  which  described  the  subject  matter  of  the  grant,  and 
the  extent  of  the  right  granted,  as  follows:  "All  and  singular  the  water  power, 
water  rights,  and  right  to  use  the  waters  of  the  Seneca  river,  or  outlet,  for  hy- 
draulic purposes,  particularly  described  as  follows :  being  part  of  the  water  power 
and  water  rights  belonging  and  appertaining  to  certain  lands  lying  and  being  in 
the  place  aforesaid,  on  the  south  side  of  the  Seneca  river,  conveyed  by  C.  to  the 
said  A.,  to  which  lands  there  is  now  appurtenant  the  right  of  drawing,  and  usmg 
for  hydraulic  purposes,  one-half  of  the  surplus  waters  of  the  Seneca  river,  or  Cay- 
uga and  Seneca  canal,  belonging  to  the  said  A.,  except  the  right  of  drawing  and 
using  sufficient  water  to  propel  two  run  of  flouring  millstones,  as  conveyed  to  F. 
by  said  A.  And  the  grant  of  water  power  and  water  rights,  hereby  intended,  is 
the  right  of  drawing,  using,  occupying  and  enjoying  forever,  for  hydraulic  pur- 
poses, sufficient  of  the  waters  of  the  said  Seneca  river,  or  surplus  waters  of  the 
said  canal,  so  as  aforesaid  belonging  to  the  said  A.,  to  propel  five  run  of  millstones 
used  for  flouring  wheat,  with  the  necessary  machinery  attached  thereto,  by  the 
moet  approved  wheels,  to  be  drawn,  used,  and  enjoyed,  ivpon  an  equality  of  right 
with  three  other  like  rum  of  miUstones,  to  be  used  by  the  said  A.,  his  heirs  and  as-  _ 
signs;  which  said  five  run  and  three  run  of  millstones  shall  have  preference  in 
the  use  of  the  water  above  described,  over  the  remaining  rights  now  belon^g  to 
the  said  A."  The  company  subsequently  acquired  the  title  to  four-sixth  parts  of 
the  privilege  of  using  the  water  for  the  two  runs  of  stones  which  had  previously 
been  granted  by  A.  to  F. ;  and  an  inchoate  right  to  the  other  two-sixth  parts  of 
that  privilege,  under  a  sheriff 's  sale  thereof,  but  the  time  of  redemption  as  to  those 
two-sixths  had  not  expired. 

Held,  that  the  rights  of  the  parties,  under  the  deed  of  conveyance,  and  the  previous 
grant  to  F.,  were  as  follows :  That  the  two  run  power  previously  granted  to  F. 
must  be  first  satisfied.  And  that  so  far  as  the  company  had  acquired  that  water 
power,  its  right  to  use  it  was  exclusive  of  the  defendant  A.  That  while  the  com- 
pany, or  the  owner  of  the  other  two-sixths  of  the  two  run  power,  wore  in  the  use 
of  that  water  power,  the  defendant  was  not  at  liberty  to  use  the  water,  or  to  suf 
fer  it  to  run  to  waste,  so  as  in  any  way  to  interfere  with,  or  impair,  that  right, 
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Held  further,  that  after  supplying  that  two  run  power,  or  so  much  ( hereof  as  th« 
parties  owning  it  washed  to  use,  according  to  their  several  rights  therein,  if  there 
was  not  sufficient  surplus  water,  on  that  side  of  the  river,  at  the  upper  level,  to  pro- 
pel eight  runs  of  millstones,  exclusive  of  the  half  of  the  surplus  waters,  or  so  much 
of  that  half  as  was  actually  used  on  the  north  side,  the  complainant  and  defendant 
must  participate  in  the  use  of  such  surplus,  in  the  proportion  of  five  parts  to  the 
former  and  three  parts  to  the  latter.  And  that,  in  the  estimate  of  the  water  power 
used  by  each,  there  must  be  included  so  much  of  the  surplus  water  as  was  suf- 
fered to  run  to  waste,  by  the  negligence  of  the  parties,  respectively ;  or  by  their 
suffering  the  flumes  or  other  works,  which  they  were  severally  bound  to  repair,  to 
be  out  of  order. 

Held  also,  that  in  no  event  had  the  defendant  the  right  to  use  more  than  a  propor- 
tional part  of  his  three  run  water  power,  until  the  machinery  of  the  complainants 
was  fully  supplied,  to  the  extent  of  a  six  and  one-third  run  power.  And  that  he 
had  not  the  right,  by  running  his  saw  mill  in  the  night  time,  in  dry  seasons,  so 
to  draw  down  the  surplus  waters  of  the  upper  level  as  not  to  leave,  for  the  com- 
plainants, their  proper  proportion  of  the  water,  in  reference  to  the  number  of  hours 
in  the  day  that  the  water  power  was  used  by  each.  But  that  neither  party  had 
any  right  to  complain  that  the  other,  by  running  his  machinery  in  the  night,  ob- 
tained the  use  uf  water  which  would  otherwise  have  flowed  over  the  dam  and 
been  wasted ;  provided  the  water  in  the  pond  was  not  drawn  down  so  as  to  im- 
pair its  use  .during  the  ordinary  hours  of  using  it  by  the  other  party. 

Where  a  party  claims  title  to  property  under  a  recent  conveyance  from  the  defen 
dant  himself,  he  is  not  obliged  to  bring  a  suit  at  law,  against  the  grantor,  for 
disturbing  him  in  his  possession,  in  violation  of  the  express  provisions  of  his  grant, 
before  applying  to  the  court  of  chancery  for  relief.  It  is  only  where  the  light  of 
the  complainant  to  the  privilege  claimed  admits  of  doubt,  that  the  court  requires 
him  to  establish  his  right  at  law,  previous  to  the  granting  of  an  injunction. 

This  was  an  application  to  dissolve  an  injunction,  upon  the 
matter  of  the  bill  only,  or  to  modify  the  same  in  conformity  to 
the  rights  of  the  parties.  The  bill  was  filed  by  an  incorporated 
manufacturing  company,  to  restrain  the  defendant  from  using 
the  surplus  waters  of  the  Seneca  river,  on  the  south  side  of  the 
upper  level  at  Seneca  Falls,  to  the  injury  of  the  company's 
mills.  Previous  to  the  4th  of  June,  1844,  the  defendant  was 
the  owner  of  aU  the  water  power  upon  that  side  of  the  upper 
level ;  except  the  right  of  using  sufficient  water  to  propel  two 
run  of  flouring  millstones,  which  he  had  previously  granted  to 
D.  W.  Forman.  On  the  last  mentioned  day  iLe  defendant 
sold  and  conveyed  to  the  company,  for  the  use  of  its  mills  and 
manufacturing  establishment,  a  portion  of  his  v/ater  power  be- 
fore mentioned,  for  the  consideration  of  $3,500.     And  the  sub 


IS46."|  CASES  IN  CHANCERY.  I  1 


The  Seneca  Woollen  Mills  v:  Tillman. 


ject  mattter  of  the  grant,  and  the  extent  of  the  right  granted, 
was  described  in  the  conveyance  thereof  as  follows  :  "  All  and 
singular  the  water  power,  water  rights,  and  right  to  use  the 
waters  of  the  Seneca  river,  or  outlet,  for  hydraulic  purposes,  par- 
ticularly described  as  follows :  being  part  of  the  water  powei 
and  water  rights  belonging  and  appertaining  to  certain  lands 
lying  and  being  in  the  place  aforesaid,  on  the  south  side  of  the 
Seneca  river,  conveyed  by  S.  N.  Bayard  and  wife  to  A.  Bascom 
and  A.  P.  Tillman,  and  subsequently  conveyed,  by  G.  V.  S.  and 
A.  B.  and  their  wives,  to  A.  P.  Tillman,  by  deed  of  partition 
dated  26th  May,  1828 ;  to  which  lands  conveyed  by  the  last 
mentioned  deed  there  is  now  appurtenant  the  right  of  drawing, 
and  using  for  hydraulic  purposes,  one  half  of  the  surplus  waters 
of  the  Seneca  river,  or  Cayuga  and  Seneca  canal,  belonging  to 
the  said  party  of  the  first  part,  except  the  right  of  drawing  and 
using  sufficient  water  to  propel  two  run  of  flouring  millstones, 
as  conveyed  to  D.  W.  Forman,  by  said  A.  P.  Tillman  and  wife. 
And  the  grant  of  water  power  and  water  rights,  hereby  intended, 
is  the  right  of  drawing,  using,  occupying,  and  enjoying  forever, 
for  hydraulic  pmposes,  suiScient  of  the  waters  of  the  said' 
Seneca  river,  or  surplus  waters  of  the  said  canal,  so  as  aforesaid 
belonging  to  the  party  of  the  first  part,  to  propel  five  run  of 
millstones  used  for  flouring  wheat,  with  the  necessary  Ina- 
chinery  attached  thereto,  by  the  most  approved  wheels,  to  he 
drawn,  used,  and  enjoyed,  upon  an  equality  of  right  with 
three  other  like  run  of  millstones  to  be  used  by  the  said  party 
of  the  first  part,  his  heirs  and  assigns  ;  which  said  five  run 
and  three  run  of  millstones  shall  have  p;eference,  in  the  use  of 
the  water  above  described,  over  the  remaining  rights  now  be- 
longing to  the  said  party  of  the  first  part."  The  conveyance 
from  the  defendant,  to  the  company,  also  contained  a  grant  of 
the  privilege  and  right  of  entering  upon  his  lands  below  the 
dam,  and  between  the  canal  and  the  river,  and  to  construct 
across  such  lands  a  culvert,  and  to  convey  the  waters  granted 
through  such  eulvert,  and  to  repair  and  reconstruct  the  culvert 
fiom  time  to  time,  as  might  be  necessaiy.  And  it  contained  a 
general  covenant  on  the  part  of  the  defendant,  that  he  was  the 
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lawful  owner  of  the  premises,  granted  to  the  coripany,  and  bad 
a  good  and  perfect  right  to  convey  the  right  of  using  and  dis- 
charging the  water  as  therein  granted.  It  also  contained  the 
usual  general  covenant  of  warranty.  The  company  subse- 
quently acquired  the  title  to  four-sixth  parts  of  the  privilege  of 
using  the  water,  for  the  two  runs  of  stones,  which  had  previously 
been  granted  by  the  defendant  to  D.  W.  Forman ;  and  an  in- 
choate right  to  the  other  two-sixth  parts  of  that  privilege,  under 
a  sheriff's  sale  thereof,  but  the  time  of  redemption  as  to  those 
two-sixths  had  not  expired  at  the  time  of  filing  the  bill  in  this 
cause.  The  bill,  after  setting  out  the  deed  of  the  defendant  to 
the  compdny,  and  the  various  conveyances  imder  which  they 
claimed  the  water  power  previously  granted  to  Forman,  alleged 
that  at  the  time  of  the  conveyance  to  the  company,  by  the  de- 
fendant, he  was  the  owner  of  sufficient  water  power  on  the 
south  side  of  the  Seneca  river,  at  that  place,  to  propel  at  least 
five  run  of  millstones,  with  the  necessary  machinery,  at  all 
times,  and  in  all  stages  of  the  water.  It  also  alleged  that,  by  his 
deed  the  defendant  intended  to  grant  to  the  company  a  sufficient 
power  to  propel  five  runs  of  millstones ;  and  that  he  alleged  and 
pretended,  before  and  at  the  time  the  deed  was  given,  that  he 
owned,  and  had,  and  held,  sufficient  water  power  to  propel 
twenty  runs  of  such  millstones,  and  had  a  good  right  to  convey 
the  same ;  that  at  the  time  of  the  conveyance  by  him,  to  the 
company,  his  saw  mill  had  but  one  saw,  and  required  water 
power  only  for  one  saw,  but  that  he  had  subsequently  put  in  a 
second  saw,  and  the  necessary  machinery  attached  thereto^ 
whereby  the  said  saw  mill  required  double  the  quantity  of  water ; 
that  the  defendant  now  used,  for  the  said  saw  mill,  water  power 
sufficient  to  propel  six  or  seven  runs  of  millstones,  and  an  addi- 
tional power  for  the  purpose  of  running  a  chcular  saw,  (fee;  and 
that  he  also  permitted  the  waters  to  leak  through  his  flumes 
and  run  to  waste ;  by  means  whereof  the  machinery  of  the 
complainant  had  not  sufficient  water  to  propel  it,  at  times,  for 
want  of  the  water  power  to  which  the  complainant  was  entitled, 
under  the  conveyance  from  the  defendant,  and  under  the  prioi 
.grant  to  Forman. 


1846.]  CASES  IN  CHANCERY.  13 


The  Seneca  Woollen  Mills  u.  Tillman. 

The  bill  claimed  that  the  company  was  not  only  entitled  to 
the  exclusive  use  of  four-sixths  of  the  water  power  oiiginaliy 
conveyed  to  Forman,  but  also  to  the  exclusive  right  to  water 
sufficient  to  propel  five  runs  of  flouring  millstones  and  the  ne- 
cessarj'  machiiiery,  before  the  defendant  was  entitled  to  use 
any  of  the  water  power,  when  from  the  state  of  the  stream 
there  was  not  more  water  than  was  necessary  to  propel  seven 
runs  of  stones.  And  the  injunction  which  the  defendant  sought 
to  have  dissolved  or  modified,  had  been  allowed  upon  that 
principle,  and  protected  the  rights  of  the  complainant  to  that 
extent. 

J.  Mai/nard,  for  defendant.  The  complainants,  in  their  bill, 
rest  their  whole  ease  upon  the  construction  which  they  put  upon 
the  defendant's  deed.  And  the  whole  gravamen  of  the  bill  and 
the  requirements  of  the  injunction  are  based  upon  this  construc- 
tion. We  insist  this  construction  is  erroneous.  The  deed  does  not 
grant  five  runs  of  water  power  in  preference  to  the  part  retained 
by  defendant,  but  only  a  five  run  power  to  be  used  upon  an  equal- 
ity with  three  runs ;  these  five  and  three  runs,  (equal  to  eight 
runs,)  being  entitled  to  preference  over  the  residue  owned  by  the 
defendant.  The  complainants'  bill  does  not  make  a  case  entitling 
them  to  the  relief  prayed  for,  or  to  any  reUef  whatever ;  1.  Be- 
cause they  claim  an  exclusive  right,  when  their  right  is  upon 
an  equality  with  defendant.  2.  Because  the  grant  is  con- 
ditional, to  use  the  water  in  a  certain  manner ;  and  it  is  not 
shown  that  it  is  used  in  that  manner.  The  bill  does  not  show 
that  defendant  is  about'  to  do  any  new  thing,  but  only  that  he 
claims  -to  enjoy  a  privilege  which  he  always  has  enjoyed. 
Again ;  the  complairlants  do  not  show  themselves  in  the  undis- 
turbed possession,  nor  that  a  remedy  at  law  would  be  unavail- 
able ;  or  that  they  would  suffer  any  great  or  irreparable  injury, 
without  the  interposition  of  this,  court.  It  does  not  appear  by 
the  hl^  that  defendant  uses  any  greater  portion  of  the  river, 
or  of  the  half  of  the  river  belonging  to  the  south  side,  after  de- 
ducting the  amount  claimed  by  complainants,  than  he  owns ; 
or  that  the  one  half  of  the  river  is  insufficient  to  supply  all  thai 
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complainants  and  defendant  both  usse,  or  wish  to  use.  The  in- 
junction gives  the  compiamants  posseission  of  whai  thej  nevei 
have  had  possession  of  before.  It  is,  in  this  respect,  an  ex  parte 
writ  of  execution,  before  judgment.  The  complainants  do  nol 
show  that  the  Ij  run  purchased  li-om  Bascom,  Stout  <fc  Galla 
glier,  is  the  same,  or  part  of  the  same  two  runs,  conveyed  by  de 
fendant  to  Forman,  or  that  Forman's  title  has  passed  over  tu 
complainant.  In  Vandenburgh  v.  Bergen,  (13  John.  R.  212,) 
it  is  said  by  Piatt,  J.  "  The  right  in  a  stream  is  indivisible :  a 
severance  would  destroy  the  rights  of  all." 


D.  Cody,  for  complainants.  The  bill  alleges  the  use  of  water, 
by  Tillman,  in  violation  of  complainants'  rights,  and  of  his  deed. 
And  it  makes  out  a  case  of  great  and  irreparable  loss,  continu- 
ing damage,  &c.,  and  shows  an  urgent  necesssity  for  an  in- 
junction. This  is  not  a  case  where  rights  must  be  first  settled 
by  a  suit  at  law.  The  questions  do  not  arise  imder  usage,  or 
possession.  They  are  the  result  of  grants;  and  perhaps  a 
question  as  to  intention  arises  under  the  defendant's  deed, 
which  can  only  be  settled  in  equity,  in  case,  upon  the  face  of  the 
deed,  our  construction  should  be  questioned. 

The  legal  effect  of  the  defendant's  deed  is  this — ^it  grants  five 
runs,  part  and  parcel  of  eight  runs  to  be  used  in  common  with 
the  three  runs  that  make  up  the  balance  of  the  eight  rims,  sub- 
ject to  two  runs  that  the  grantor  had  before  conveyed.  The 
simple  question  is,  suppose  the  grantor  had  not,  at  the  time  of 
the  grant,  the  five  rims  and  the  three  runs,  but  only  a  part 
thereof,  on  whom  does  the  deficiency  fall  1  We  say  the  gran- 
tor. If  there  are  not  eight  runs,  five  runs  cannot  run  in  com- 
mon with  three  runs.  The  deed  assumes  there  are  eight  runs, 
and  professes  to  grant  five  of  them.  The  construction  of  such 
a  grant  is  of  universal  importance.  A  grantor  conveys  a  part 
of  a  whole ;  the  part  granted  exists,  but  the  remainder  of  the 
whole  does  not  exist.  Is  the  grant  destroyed  or  hmited  because 
the  part  not  granted  does  not  exist  ?  Would  not  such  a  con- 
struction be  »,bsurd  ?  Suppose  A.  grants  to  B.  five  eighths  of 
one  hundred  acres  of  land,  to  be  used  in  common  with  the  re 
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maiuing  three  eighths,  and  the  grantor  m  fact  only  owns  the 
five  eighths.  Will  it  be  contended  that  the  grantee  will  not 
take  the  five  eighths  ?  But  to  make  the  case  still  stronger — if 
A.  sells  to  B.  one  run  of  water  power,  to  be  used  in  common 
with  a  like  run  owned  by  the  grantor,  and  it  should  turn  out 
the  grantor  owned  but  one  run  in  all,  would  he  sell  half  a  run, 
or  a  whole  one  ?  But  give  the  defendant  the  strongest  con- 
struction he  can  ask,  and  the  same  consequences  foUow.  Sup- 
pose he  only  grants  five  eighths  of  the  power  mentioned,  then 
what  does  he  grant  ?  Why  clearly  five  eighths  of  eight  runs, 
which  is  five  runs.  But  take  the  defendant's  side  of  the  case — 
on  the  assumption  that  there  is  not  the  two  runs,  and  five  runs, 
and  three  runs,  he  wants  to  hmit  his  grant  to  less  than  five  runs. 
How  does  he  do  it?  He  can  only  do  it  by  saying  that  he 
granted  such  a  part  of  what  there  was,  to  run  in  common  with 
the  remaining  part  of  the  whole.  The  defendant  asks  to  have 
the  qualification,  in  the  use  of  the  five  runs  with  three  runs,  in 
case  of  deficiency  of  water,  destroy  the  grant ;  so  as,  by  con- 
struction, to  bring  into  existence  a  right  that  the  deed  does  not 
claim.  And  again,  to  destroy  the  grant,  to  give  effect  to  what 
is  not  granted,  to  qualify  the  title  sold  by  what  is  not  sold — to 
say  the  five  runs  in  common  with  three  runs,  means  two  runs 
in  common  with  one  run — to  say  if  the  grantor  had  not  the 
right  to  sell  five  runs  in  common  with  three  runs,  the  grantees 
shaU  suffer  though  he  had  the  five  runs  that  he  did  grant. 
The  qualification,  to  give  preference,  where  there  is  in  fact  the 
two  runs  and  five  runs  and  three  nms,  is  good.  For  this  pur- 
pose it  is  valuable,  and  for  every  other  purpose  it  is  void. 

The  Chancellor.  Upon  the  hearing  of  this  motion,  I 
came  to  the  conclusion  that  the  counsel  for  the  complainants, 
and  the  officer  who  allowed  the  injunction  in  this  case,  were 
under  a  mistake  as  to  the  extent  of  the  right  in  the  water  pow- 
er to  which  the  corporation  was  entitled,  under  the  deed  of  Jime, 
1844.  After  a  more  full  examina;tion  of  the  question,  I  see  no 
cause  to  change  the  opinion.  I  then  expressed.  It  is  true  the 
bill  charges  that  before,  and  at  the  time  of,  the  execution  of  that 
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deed,  the  defendant  alleged  and  pretended  that  he  had  sufficient 
water  power  to  propel  twenty  runs  of  stones.  But  that  was  a 
mere  matter  of  opmion,  as  to  the  extent  of  the  surplus  waters 
of  the  river  beyond  what  should  be  wanted,  for  the  use  of  the 
state,  and  to  propel  two  runs  of  millstones,  under  his  previous 
grant  to  Porman.  And  the  officers  and  agents  of  the  company 
must  be  presumed  to  have  had  the  same  means  that  he  had  of 
forming  a  correct  opinion  upon  that  subject.  For  it  is  not 
alleged,  or  preteilded,  that  he  concealed  any  matter  of  fact,  w^ith- 
in  his  knowledge,  which  was  necessary  to  enable  them  to  form 
a  correct  judgment  as  to  the  probable  extent  of  the  surplus 
water  power,  after  supplying  the  state  canal.  From  the  very 
nature  of  the  case,  the  extent  of  the  water  power  belonging  to 
the  defendant,  which  both  parties  knew  was  one  half  of  all  the 
surplus  waters  of  the  upper  level,  except  that  previously  granted 
to  Forman,  specified  in  the  complainants'  deed,  was  a  matter  of 
mere  conjecture  or  calculation.  The  officers  or  agents  of  the 
company,  therefore,  instead  of  relying  upon  the  defendant's  esti- 
mate of  the  probable  amount  of  surplus  water  which  the  river 
would  afford,  for  the  future,  should  have  made  their  own  calcula- 
tions upon  data  which  it  was  equally  within  the  power  of  both 
parties  to  obtain.  And  if  they  were  not  convinced  that  there 
would  be  at  all  times  water  enough  to  propel  at  least  eight  nms 
of  millstones,  after  satisfying  the  previous  grant  of  water  power 
to  Forman,  they  should  have  contracted  with  the  defendant  for 
the  exclusive  right  to  so  much  of  the  surplus  water,  belonging  to 
him,  as  would  at  all  times  be  sufficient  to  propel  five  runs  of  flour- 
ing millstones,  with  the  necessary  machinery.  It  is  indeed  stated, 
in  the  bill,  that  the  defendant,  by  his  deed,  intended  to  grant  to 
the  company  a  sufficient  power  to  propel  five  runs  of  millstones. 
But  it  is  not  alleged  that  he  intended  to  grant  an  exclusive 
power  to  that  extent,  or  any  exclusive  power  whatever,  or  that 
either  party  supposed  the  agents  of  the  company  were  contract- 
ing for  such  an  exclusive  power.  On  the  contrary,  the  deed 
shows  that  both  parties  intended  that  the  power  for  five  runs 
of  stones,  granted  to  the  company,  should  not  be  used  to  the  ex- 
clusion of  all  right  to  the  use  of  the  water,  by  the  defe 


;846.]  CASES  IN  CHANCERY.  17 


The  Seneca  Woollen  Mills  v.  Tillman. 

when  there  was  only  sufficient  to  propel  five  runs  after  satisfy- 
ing the  previous  grant  to  Forman.  For  it  appears  by  the  deed 
Itself,  as  virell  as  by  the  complaiuants'  bill,  that  at  the  time  of 
the  execution  of  that  deed,  the  defendant  had  a  saw  mill  which 
was  supplied  with  water  power  from  the  surplus  water  then  be- 
longing to  him.  And  the  grant  of  water  power  for  five  runs  of 
stones,  to  the  company,  expressly  declares  that  the  water  power, 
thus  granted,  is  to  be  drawn,  used,  and  enjoyed,  upon  an  equal- 
ity of  right  with  three  other  like  runs  of  millstones,  to  be  used 
by  the  defendant  and  his  heirs  and  assigns.  The  only  exclu- 
sive right,  secured  by  the  deed,  is  that  the  five  run  power  grant- 
ed to  the  company,  and  the  three  ran  power  resei-ved  to  the 
defendant  and  his  assigns,  to  be  used  upon  an  equality  of  right 
therewith,  are  to  have  preference  in  the  use  of  the  water,  over 
the  remaining  water  power  belonging  to  the  defendant,  beyond 
the  eight  run  power.  There  is  no  pretence  that  there  was 
any  mistake  in  drawing  the  deed,  or  that  it  was  not  made  in 
conformity  with  the  bargain  actually,  made  by  the  parties. 
And  it  is  hardly  possible  to  use  language  more  clear  and  ex- 
plicit, to  show  the  intention  of  the  parties  that  the  grantees 
were  not  to  have  the  exclusive  use  of  the  water,  to  the  extent 
of  a  five  run  power,  in  case  of  a  deficiency  of  water  to  propel  eight 
.•uns,  but  that  the  defendant  should  have  an  equality  of  right, 
in  reference  to  the  three  run  power  reserved  to  himself.  lam 
bound  to  presume,  therefore,  notwithstanding  the  allegations  in 
the  bill,  as  to  the  intention  and  representations  of  the  defendant, 
that  at  the  time  of  the  execution  of  this  deed,  both  parties  con- 
templated that,  by  reason  of  drought  or  otherwise,  the  surplus 
waters  on  that  side  of  the  upper  level  might  not  be  surificient  to 
propel  the  whole  of  an  eight  run  power  of  machinery,  beyond  the 
amount  required  to  satisfy  the  previous  grant  to  Forman ;  and 
that  the  clause  in  question,  in  this  deed,  was  inserted  by  them 
for  the  express  purpose  of  restricting  the  grant  to  the  complain- 
ants in  the  event  contemplated,  so  as  to  give  to  the  defendant  a 
ijghl  to  participate  in  tiie  water  power,  notwit}istanding  the 
grant  of  the  five  run  power  to  the  company. 

The  rights  of  the  parties,  therefore,  under  that  deed  and  the 
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previous  grant  to  Poriiian,  are  as  follows.  The  two  run  power, 
previously  granted  to  Forman,  must  be  first  satisfied.  And  so 
far  as  the  company  has  acquired  that  water  power,  its  right  to 
use  it  is  exclusive  of  the  defendant.  While  the  cortipiainants 
therefore,  or  the  owner  of  the  other  two  sixths  thereof,  are  in 
the  use  of  that  two  run  power,  the  defendant  is  not  at  liberty 
to  use  the  water,  or  to  suffer  it  to  run  to  waste,  so  as  in  any 
way  to  interfere  with,  or  impair,  that  right.  After  supplying 
that  two  run  power,  or  so  much  thereof  as  the  parties  now 
owning  it  wish  to  use,  according  to  their  several  rights  therein, 
if  there  is  not  sufficient  water  on  that  side  of  the  river,  at  the 
upper  level,  to  propel  eight  runs  of  millstones,  exclusive  of  the 
half  of  the  surplus  waters,  or  so  much  of  that  half  as  is  actu- 
ally used  on  the  north  side,  the  complainants  and  defendant 
are  entitled  to  participate  in  such  water  equally,  in  the  pro- 
portion of  five  parts  to  the  former,  and  three  parts  to  the  latter. 
And  in  the  estimate  of  the  water  power  used  by  each,  there 
must  be  included  so  much  of  the  surplus  water  as  is  suffered 
to  run  to  waste,  by  the  negligence  of  the  parties,  respectively, 
or  by  their  suffering  the  flumes,  or  other  works  which  they  are 
severally  bound  to  repair,  to  be  out  of  order. 

Such  being  the  rights  of  the  parties,  the  Dill  shows  that  the 
defendant,  at  the  time  of  the  granting  of  the  injunction,  was 
using  the  surplus  waters  of  the  Seneca  river,  at  the  place  in 
question,  in  a  manner  which  was  wholly  inconsistent  with  the 
grant  to  the  complainants,  and  the  rights  which  such  complain- 
ants had  acquired  under  the  previous  grant  from  the  defendant 
to  Forman ;  and  so  as  in  a  great  measure  to  destroy  the  whole 
value  of  the  use  of  the  company's  property.  For  the  bill 
distinctly  charges,  that  the  water  power  derived  under  the  grant 
to  Forman,  and  the  grant  of  the  five  run  power,  directly  from 
the  defendant  to  the  company,  is  all  that  is  necessary  to  propel  the 
whole  of  its  machinery,  and  is  more  than  sufficient  for  that  pur- 
pose. It  also  charges  that  the  defendant  uses,  for  his  saw  mill,  a 
water  power  sufficient  to  propel  from  seven  to  eight  runs  of 
flouring  millstones,  with  their  machinery,  exclusive  of  the  water 
which  he  suffers  to  run  to  waste  by  leakages  in  his  flumea, 
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gates,  and  other  structures ;  and  that  he  runs  his  saw  mill,  a 
great  pa,rt  of  the  -.imc,  both  night  and  day.  And  the  bill  fur 
ther  states,  that  by  this  use  and  waste  of  the  water,  by  the 
defendant,  there  is  not  sufficient  water  power  left  to  the  com 
pany  to  propel  six  and  one- third  run  of  stones;  but  on  the 
contrary,  for  a  large  part  of  the  time  in  dry  seasons  of  the  year, 
and  in  all  seasons  of  drought,  by  such  use  and  waste  of  the 
water,  by  the  defendant,  there  is  no  water  power  left  for  the 
propelling  of  the  machinery  of  the  company,  and  at  other  times 
very  little  is  left  for  that  purpose,  so  that  such  machinery  is 
frequently  obliged  to  stand  still  fur  want  of  water.  If  these 
EtUegations  in  the  bill  are  true,  the  defendant  is  guilty  of  a  clear 
and  substantial  infringement  of  the  rights  of  the  complainants. 
For,  in  no  event  has  the  defendant  the  right  to  use  more  than 
a  proportional  part  of  a  three  run  water  power  until  the  ma- 
chinery of  the  company  is  fully  supplied  to  the  extent  of  a  six 
and  one-third  run  power.  Nor  has  he  the  right,  by  running 
his  saw  mill  in  the  night  time,  in  dry  seasons,  so  to  draw  down 
the  surplus  waters  of  the  upper  level  as  not  to  leave  for  the  com- 
pany its  proper  proportion  of  the  water,  in  reference  to  the  num- 
ber of  hours  in  the  day  that  the  water  power  is  used  by  each. 
But  neither  party  has  any  right  to  complain  that  the  other,  by 
nmning  his  machinery  in  the  night,  obtains  the  use  of  water  which 
would  otherwise  have  flowed  over  the  dam  and  been  wasted ;  pro- 
vided the  water  in  the  pond  is  not  thereby  drawn  down  so  as  to  im- 
pair its  use  during  the  ordinary  hours  of  labor  of  the  other  party. 
The  objection  of  the  defendant,  that  the  complainants  are  noi 
stated  to  be  in  the  enjoyment  of  the  right  claimed,  and  that 
such  right  has  not  been  established  in  a  suit  at  law,  is  not  well 
taken.  Here  the  complainants  claim  under  a  recent  convey- 
ance from  the  defendant  himself;  and  if  the  machinery  of  the 
company  was  now  for  the  first  time  ready  to  be  put  in  operation, 
by  the  use  of  the  water  power  granted  for  that  purpose  by  the 
defendant,  there  is  no  principle  upon  which  the  complainants 
should  be  required  to  bring  a  suit  at  law,  for  diverting  the  water, 
in  violation  of  the  express  provisions  of  the  grant,  before  appljring 
to  this  coxu-t  for  relief.    It  h  only  where  the  right  of  the  com- 
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plainant  to  the  privilege  claimed  admits  of  doubt,  that  the  court 
requires  him  to  establish  his  right  at  law  previous  to  the  grant- 
ing of  an  injunction.  Here  is  no  fact  to  be  tried  at  law,  to 
establish  the  right  of  the  company  to  a  participation  in  the  use 
of  the  waters  in  question,  in  conformity  with  the  terms  of  the 
grant  from  the  defendant,  except  the  simple  fact  of  the  due  ex 
ecution  of  the  deed ;  as  to  which  fact  there  is  no  question  raised. 
Nor  is  the  objection  valid,  that  the  grant  of  the  use  of  the 
water  was  upon  condition  that  it  should  be  used  in  a  particular 
manner,  and  that  it  does  not  appear  it  is  so  used  by  the  com- 
plainant. The  conveyance  does  indeed  recite,  that  the  grantees 
intend  to  draw  and  use  the  water  power  upon  lands  which  do 
not  belong  to  the  grantor,  and  to  discharge  the  same  into  the 
river  under  the  canal,  at  a  particular  point  below  the  dam. 
But  that  particular  manner  of  using  the  water  power  granted 
is  not  made  a  condition  of  the  grant.  And  this  recital  ap- 
pears only  to  have  been  introduced  in  connection  with  the 
further  grant  of  the  right  to  enter  upon  the  lands  of  the  grantor, 
and  construct  and  keep  in  repair  a  culvert  thereon  for  the  dis- 
charge of  the  waters  into  the  river,  after  they  shall  have  been 
used  by  the  grantees.  If  the  company,  therefore,  can  use  the 
water  power  granted,  and  discharge  the  waste  water  into  the 
river  at  any  other  place,  without  crossing  the  lands  of  the  de- 
fendant, or  interfering  with  the  rights  of  the  public  or  of  indi- 
viduals, I  see  nothing  in  the  terms  of  this  conveyance  to  prevent 
the  complainants  from  using  the  water  power  granted  in  that 
manner.  The  expression  in  the  deed,  that  the  water  power 
intended  by  the  grant  is  the  right  of  drawing,  using  and  occu- 
pying, and  enjoying  forever,  for  hydraulic  purposes,  sufficient 
of  the  waters  belonging  to  the  defendant  to  propel  five  runs  of 
mill  stones  used  for  flouring  wheat,  with  the  necessary  ma- 
chinery, by  the  most  approved  wheels,  evidently  refers  to  the 
measure  or  mode  of  estimating  the  amount  of  water  power 
granted.  And  it  does  not  require,  as  a  condition  of  the  grant, 
that  such  water  power  shall  be  actually  used  and  applied  to  the 
propelling  of  the  stones  and  machinery  of  a  flouring  mill,  and 
oy  a  particular  kind  of  wheels.     The  grantor  undoubtedly 
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knew  the  water  power  purchased  of  him  was  intended  to  be 
used,  not  in  a  flouring  mill,  but  in  a  manufactory  of  woollen 
goods ;  as  the  name  of  the  corporation,  to  which  the  conveyance 
was  made,  indicated.  But  as  the  quantity  of  water  necessary 
to  propel  a  run  of  stones,  in  a  flouring  mill,  with  the  necessary 
machinery,  with  a  given  head  of  water,  was  a  matter  of  easy 
calculation,  that  specification  was  resorted  to,  by  the  parties,  as 
the  most  certain  and  definite  measure  of  the  water  power  in- 
tended to  be  granted  to  this  woollen  manufacturing  corporation. 
It  may  also  be  observed,  that  the  same  or  similar  language  ia 
used  in  this  deed,  to  measure  the  quantity  of  water  power  which 
the  defendant  reserved  the  right  to  use  in  common,  or  in  equality 
of  right,  with  the  water  power  granted  to  the  company ;  thougn 
the  water  power  thus  reserved  to  himself  was  tmquestionably 
intended,  for  the  present  at  least,  to  be  used  for  the  purpose  of 
propelling  the  machinery  of  his  saw  mill. 

The  injimction  was  therefore  proper,  so  far  as  it  restrained 
the  defendant  from  vising  the  water  power,  or  suffering  it  to  run 
to  waste,  to  the  prejudice  of  the  complainants'  rights  as  before 
declared.  And  to  that  extent  the  injunction  must  be  retained 
until  the  coming  in  of  the  answer.  But  the  injunction,  as 
granted,  was  much  too  broad.  It  must,  therefore,  be  modified, 
if  that  has  not  already  been  done  pursuant  to  the  directions  given 
at  the  close  of  the  argument,  so  as  to  leave  the  defendant  in 
the  full  enjoyment  of  his  rateable  proportion  of  the  water  power 
as  above  declared. 

And  neither  party  is  to  have  costs  as  against  the  other,  upon 
this  application. 
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In  the  matter  of  the  petition  of  Margaret  Jones. 

It  is  not  the  practice  of  the  court  of  chancery,  to  authorize  the  sale  of  a  future  intCLeat 
in  real  estate  belonging  to  infants,  except  under  very  special  circuinstances ;  nol 
for  the  mere  purpose  of  increasing  the  income  of  an  adult  owner  of  a  present  in 
terest  in  the  estate. 

This  was  a  petition,  by  the  mother  of  certain  infants,  pray- 
ing that  she  might  be  appointed  their  special  guardian,  for  the 
pm-pose  of  selling  their  real  estate.  The  father  of  the  infants, 
by  his  will,  devised  his  real  and  personal  estate  to  the  petitioner, 
his  wife,  for  life ;  and  directed  her,  out  of  the  avails  thereof,  to 
support  and  educate  theh  children.  And,  after  her  death,  the 
property  was  devised  and  bequeathed  to  the  children,  in  equal 
proportions.  The  petition  stated  that  the  infants  had  no  othet 
property,  real  or  personal,  and  that  a  sale  of  the  real  estate  was 
necessary  for  their  support;  the  income  of  the  property  be- 
queat'  led  being  insufficient  for  that  purpose. 

O.  L.  Barbour,  for  petitioner. 

The  Chancellor  said,  it  was  not  the  practice  of  the  court 
to  authorize  the  sale  of  a  future  interest  in  real  estate  belonging 
to  infants,  except  under  very  special  circumstances ;  nor  was  it 
ever  done  for  the  mere  purpose  of  increasing  tlie  income  of 
the  adult  owner  of  a  present  interest  in  the  estate.  That,  in 
this  case,  the  testator  evidently  intended  that  his  children  should 
be  supported  out  of  the  income  of  the  real  and  personal  estate 
devised  to  his  wife,  and  that  the  capital  should  be  reserved  until 
her  death ;  that  it  would,  therefore,  be  contrary  to  the  spirit  of 
the  will,  to  allow  their  interests  in  the  land  to  be  sold  for  theii 
present  support,  leaving  the  mother  to  enjoy  the  whole  income, 
for  life,  for  her  own  use,  after  they  should  be  old  enough  to  earn 
their  living.  Neither  would  it  be  equal  as  between  the  chil- 
dren themselves ;  as  one  of  them  was  nearly  old  enough  to  earn 
his  living,  and  would  be  quite  so,  long  before  the  youngesi 
would  reach  a  sulficient  age  to  enable  her  to  support  herself. 

Application  denied. 
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Radcliff  and  others  vs.  Rowley  and  others. 

[Approved,  8  Fed.  Eep.  776.] 

The  aale  of  real  estate,  by  a  sheriff,  upon  an  execution  against  the  nbminal  ownei 
thereof,  conveys  an  apparent  legal  title  to  the  purchaser,  which  can  only  be  dis- 
placed by  the  evidence  of  witnesses,  whose  testimony  may  soon  be  lost  by  lapse  of 
time.  A  person,  therefore,  claiming  to  be  the  owner  of  real  estate,  which  has  been 
thus  sold  under  an  execution,  upon  a  judgment  improperly  obtained,  may  come 
into  a  court  of  equity  for  the  purpose  of  obtaining  a  decree  to  quiet  his  title  to  the 
premises,  and  to  remove  the  cloud  therefrom. 

In  a  bill  for  relief  on  the  ground  of  fraud,  it  is  not  necessary  that  the  complainant 
should  allege  that  he  has  discovered  the  fraud  complained  of,  within  six  years. 
And  a  demurrer  will  not  lie  to  such  a  bill,  although  it  appears  that  the  fraud  oc- 
curred more  than  six  years  before  the  commencement  of  the  suit,  unless  it  also 
appears,  at  least  by  necessary  intendment,  that  the  fraud  was  discovered,  by  the 
party  aggrieved,  more  than  six  years  before  he  filed  his  bill  for  relief.  Where 
that  does  not  appear,  the  defendant  must  be  left  to  make  his  defence  by  plea,  or 
answer,  so  as  to  present  an  affirmative  issue,  upon  the  question  as  to  the  discov- 
ery of  the  fraud  by  the  complainant. 

Upon  a  general  demurrer  to  a  bill,  for  relief  upon  the  ground  of  fraud,  it  is  not  neces- 
sary to  inquire  whether  some  grounds  of  relief  stated  in  the  bill  do  not  appear, 
upon  the  face  thereof,  to  be  barred  by  lapse  of  time.  If  that  question  is  sought  to 
be  raised,  on  demurrer,  it  must  be  done  by  a  separate  demurrer  to  those  particu- 
lar part  of  the  bill. 

a 

This  was  an  appeal,  by  the  defendant  Rowley,  from  a  de- 
;.  retal  order  of  the  vice  chancellor  of  the  first  chcuit,  overruling 
a  denaurrer  to  the  bill  of  the  complainants. 

In  1 812,  W.  Radcliff  purchased  of  G.  Van  Benthuysen  a  lot 
of  land  in  Otsego  county,  and  received  from  him  a  conveyance 
in  fee,  with  warranty.  Radchff  gave  back  a  mortgage,  on  the 
west  260  acres  of  the  lot,  to  secure  a  part  of  the  purchase 
money.  That  mortgage  was  afterwards  foreclosed,  and  the 
mortgaged  premises  were  bia  ui  by  the  defendant  Rowley,  in 
January,  1821,  but  as  the  bill  alleged,  for  the  benefit  of  Van  Ben- 
thuysen. At  the  time  of  the  first  mentioned  sale  to  Radcliff, 
in  1812,  there  were  two  outstanding  judgments  against  Van 
Benthuysen,  which  were  liens  upon  the  whole  premises.  And 
the  bill  alleged,  that  after  the  mortgaged  premises  had  been 
conveyed  to  Rowley  under  the  statute  foreclosure,  for  the  ben- 
efit of  Van  Benthuysen,  Rowley  paid  the  amount  of  the  judg- 
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ments,  to  the  owner  thereof,  with  the  funds  of  Van  Benthuyseu 
which  he  then  had  in  his  hands  as  the  agent  of  the  latter ;  and 
that,  with  the  intention  of  defrauding  both  Radcliff  and  Van 
Benthuyseri,  the  defendant  Rowley  took  an  assignment  of 
the  judgments,  in  his  own  name,  and  caused  the  part  of  the  lot 
not  covered  by  the  mortgage  to  be  sold  under  executions  upon, 
the  judgments,  and  became  the  purchaser  thereof  for  his  own 
benefit,  in  April,  1821.  The  bill  also  charged,  that  Rowley 
caused  that  part  of  the  lot  to  be  sold,  on  the  executions,  without 
any  notice  to  R,adcliff  of  the  existence  of  the  judgments,  or  of 
the  proceedings  thereon,  and  intentionally  concealed  a  knowledge 
of  the  facts  from  him  ;  and  for  that  purpose  that  he  issued  the 
executions  irregularly,  without  having  revived  the  judgments 
by  scire  facieis ;  that,  at  the  time  of  the  issuing  of  such  execu- 
tions, Van  Benthuysen  was  the  owner  of  valuable  real  estate  in 
the  counties  of  Warren  and  Essex,  and  also  in  the  county  of 
Dutchess,  where  he ,  resided,  upon  which  estate  the  judgments 
were  then  liens,  and  which  lands  should  have  been  first  sold  to 
satisfy  the  judgments,  if  any  thing  >vas  due  thereon  as  against 
Van  Benthuysen.  The  bill  also  stated  the  commencement  of  a 
suit  in  the  court  of  chancer)*  by  Van  Benthuysen  against  Row- 
ley, in  1831,  for  an  account ;  charging  the  defendant  in  such 
suit  with  various  frauds,  and  claiming,  among  other  things, 
the  land  purchased  in  by  Rowley  on  the  before  mentioned 
executions ;  that  a  decree  was  made  in  that  suit,  in  November 
1834,  deciding  that  Van  Benthuysen  was  the  beneficial  ownei 
of  the  land  so  purchased  in,  and  that  Rowley  only  held  the  title 
as  trustee  for  him,  and  diiecting  Rowley  to  convey  to  him  un- 
der the  dii'ection  of  a  master,  and  that  the  same  was  so  conveyed 
in  January,  1839  ;  but  that  under  an  order  made  in  that  cause, 
subsequent  to  the  decree,  and  before  the  deed  had  been  given,  an 
endorsement  was  made  upon  the  deed,  by  the  master,  stating 
that  the  land  thereby  conveyed  was  subject  to  a  lien,  in  favor  of 
Rowley,  for  such  balance  as  might  be  found  due  to  him  under  the 
decree  in  that  suit.  Radcliff  died  in  possession  of  the  premisea 
in  controversy,  in  July,  1842,  and  the  complainants  in  this  suit^ 
as  liis  heirs,  then  went  into  possession  thereof,  and  were  in  such 
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possession  at  the  time  of  filing  their  bill  in  this  cause,  in  Septem- 
ber, 1844.  A  final  decree  was  made  in  the  suit  of  Van  Ben 
thuysen  against  Rowley,  in  November,  1840,  by  virtue  of  which 
the  latter  claims  a  lien  upon  the  premises  in  question  for  the 
balance  decreed  in  his  favor.  Van  Benthuysen  died  in  March, 
1841,  and  the  suit  was  revived,  by  Rowley,  against  his  repre- 
sentatives and  heirs.  And  the  defendant  Rowley,  at  the  time 
of  the  commencement  of  this  suit,  was  proceeding  to  have  the 
premises  which  were  so  purchased  in  by  him,  on  his  executions, 
sold,  under  the  decree  in  his  favor  agaiiist  Van  Benthuysen, 
The  other  defendants  were  the  mortgagees  of  the  premises, 
claiming  under  Rowley,  and  as  the  bill  alleged  were  not  bona 
fide  mortgagees  without  notice  of  the  complainants'  rights. 

The  complainants  prayed  that  they  might  be  quieted  in  their 
title  to  the  premises  in  controversy,  against  the  claims  of  the  de- 
fendants, and  that  the  defendants  might  be  decreed  to  relinquish 
their  pretended  liens  upon  the  premises,  under  the  decree  against 
Van  Benthuysen  and  the  mortgage  of  Rowley,  or  for  such  relief 
as  the  complainants  were  entitled  to  upon  the  case  made  by  their 
bill.  The  defendant  Rowley  demurred  to  the  whole  bUl  for  want 
of  equity.  He  also  stated,  as  a  special  ground  of  demurrer,  that 
the  causes  of  complaint  stated  in  the  bill  arose  more  than  ten 
years  before  the  commencement  of  this  suit,  and  that  the  acts 
of  fraud,  charged  in  the  biU,  were  known  to  Radcliff,  the  ances- 
tor of  the  complainants,  in  his  lifetime,  and  were  discovered  by 
him  more  than  six  years  before  his  death,  and  before  the  filing 
of  the  bill  in  this  cause. 

The  following  opinion  was  delivered  by  the  vice  chancellor : 

W.  T.  McCouN,  V.  0.  There  are  two  principal  grounds  of 
demurrer  in  this  case :  1.  Want  of  equity  in  the  bill.  2.  That 
the  rehef  is  barred  by  the  statute  of  limitations ;  more  than  six 
years  having  elapsed,  since  knowledge  of  the  facts. 

The  bill  tells  the  story  of  a  series  of  fi-auds  practised  by 
Rowley  upon  his  chent  and  principal.  Van  Benthuysen,  and 
upon  the  complainants'  ancestor,   William   Radcliff.     But   it 
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claims  relief  only  in  respect  to  that  portion  of  the  lands  which 
was  sold  under  the  executions,  upon  the  Banyer  judgments,  iu 
April,  1821.  The  6ther  portion,  sold  under  the  mortgage  in 
January,  1821,  it  does  not  attempt  to  reclaim ;  and  if  it  did,  the 
statute  of  limitations  would  be  a  bar.  So  with  respect  to  Uie 
260  acres  sold  under  the  executions,  if  by  that  proceeding  the 
complainants  or  their  ancestor  had  been  dispossessed  of  the 
land,  and  the  object  of  this  bill  was  to  set  aside  the  sale,  and  to 
be  restored  to  the  possession  and  ownership  of  the  land,  there 
would  seem  to  be  no  necessity  for  coming  into  this  court,  or  at 
this  late  day  the  claim  to  such  relief  would  be  barred  by  the 
statute. 

But  the  bill  shows  that  notwithstanding  the  sheriff's  sale,  and 
the  failure  to  redeem  in  1822,  the  ancestor  of  the  complainants 
remained  in  the  undisturbed  possession,  down  to  the  time  of  his 
death,  in  July,  1842.  In  the  mean  time  a  litigation  took  place 
between  Rdwley  and  Van  Benthuysen ;  and  as  between  them, 
the  latter  was  adjudged  to  be  the  owner,  subject  to  the  lien  oi 
charge  of  the  former,  for  the  balance  of  his  accovmt.  And  sub- 
ject to  that  charge,  Rowley  conveyed  to  Van  Benthuysen  on 
the  17th  January,  1839.  Thus  Van  Benthuysen  became  vest- 
ed with  the  legal  title,  and  as  between  him  and  Radcliff,  an 
equity  arose,  that  the  latter  should  be  protected  against  that 
legal  title,  by  reason  of  Van  Benthuysen's  covenants  and  war- 
ranty, in  his  original  deed  to  Radcliff. 

It  then  appears,  that  since  the  death  of  Radcliff,  his  heirs, 
the  complainants,  have  remained  in  the  undisturbed  possession 
of  the  land,  and  that  Rowley  has  obtained  a  decree  for  the  bal- 
ance due  to  him  from  Van  Benthuysen.  This  decree  was 
made  on  the  24th  of  November,  1840,  and  was  enrolled  on  the 
14th  of  September,  1842.  Van  Benthuysen  died  on  the  14th 
of  March,  1841,  and  Rowley  is  proceeding  to  a  sale  of  the  land 
under  that  decree,  which  sale  is  advertised  for  the  17th  of  Sep- 
tember, 1844.  This  proceeding  of  Rowley,  and  the  sale  he 
has  advertised,  operate  to  the  prejudice  of  the  title  .of  the  com- 
plainants, and  to  their  possession  and  the  use  and  enjoyment  of 
the  property — and  they  therefore  claim  to  be  protected  in  thai 
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possession  and  enjoyment,  as  against  Rowley,  and  also  against 
wis  mortgagees,  the  Messrs.  Crafts. 

The  bill  appears  to  me  to  show  a  strong  case  for  that  pur- 
pose, as  against  these  parties.  A  case,  too,  of  which  chancery 
has  jurisdiction,  on  the  ground  of  removing  clouds  from  the  title 
of  the  complainants,  and  obstacles  in  the  way  of  their  full  en- 
joymeni  of  the  property;  which  is  an  acknowledged  head  of 
equity.  [See  Mayor,  ^c.  of  Brooklyn  v.  Meserole,  26  Wend. 
137.     Vm  Doren  v.  Mayor  of  New-  York,  9  Paige,  389,  390.) 

I  am  ci  opinion,  also,  that  this  case  for  equitable  relief  may 
well  be  considered  as  having  arisen  when  Rowley  imdertook, 
or  threatened,  to  enforce  the  decree,  for  his  balance,  against  the 
land  in  question ;  or  that  an  equity  arose  to  Radcliff,  to  have 
the  land  exonerated  from  aU  claim  of  Van  Benthuysen,  and  of 
Rowley  as  his  creditor,  the  moment  Rowley  conveyed  it  to  Van 
Benthuysen,  by  his  deed  of  the  17th  of  January,  1839.  This 
was  within  six  years  of  the  time  of  filing  the  biU. 

The  demurrer  must,  therefore,  be  overmled,  with  costs. 

B.  F.  Butler,  for  appellant.  There  is  no  equity  in  the 
bUl,  to  entitle  the  complainants  to  the  reUef  sought  by  it. 

If  there  be  any  such  equity,  it  is  barred  by  the  statute  of 
limitations,  for  the  reasons  set  forth  in  the  demurrer. 

A.  H.  Dana  ^  A.  C.  Bradley,  for  respondents.  As  to  the 
lapse  of  time,  which  is  assigned  for  cause  of  demm^er.  Limit- 
ation of  time  by  statute  is  not  a  bar  to  the  jurisdiction  of 
the  court ;  but  is  only  a  defence  which  may  be  set  up  in  plead- 
ing, or  otherwise.  It  cannot  be  insisted  upon  for  the  first  timfl 
at  the  hearing.  I :  is  not  like  the  case  of  a  specified  amount  that 
the  court  will  alone  take  ^jurisdiction  of ;  where  if  it  appear  at  the 
hearing  that  the  amount  in  controversy  is  below  that  sum,  the 
bill  will  be  dismissed.  This  defence  should  properly  be  made 
by  plea  or  answer.  A  demurrer  raises  only  such  objections 
as  would  be  ground  for  dismissing  the  bill,  at  the  hearing,  for 
inherent  defect.  {Mitf.  272.  Prince  v.  Heylin,  1  Aikin,  494.1 
This  demurrer  rests  maiuly  upon  the  Uraitation  of  six  years, 
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for  applying  for  relief  from  fraud ;  but  the  case  made  by  the 
bill  does  not  show  that  the  limitation  applies.  Although  it 
states  transactions  of  more  than  six  years  since,  it  does  not 
show  that  the  complainants  have  had  knowledge  of  them  six 
years.  This  is  necessary  to  be  stated.  (2  R.  iS.  229,  2d  ed.) 
T'he  limitation  in  this  case  is  not  like  that  prescribed  as  to  ac- 
tions at  law.  A  plea  that  six  years  have  elapsed,  would  not  be 
good ;  it  must  be  averred  that  the  six  years  have  elapsed  since 
the  parties  had  knowledge  of  the  facts.  Nothing  is  to  be  im- 
plied, beyond  the  express  statements  in  the  bill.  And  it  is  not 
stated  that  six  years  have  elapsed  since  the  complainants 
had  knowledge  of  the  facts.  A  case  is  not  therefore  stated  that 
comes  within  the  statute.  [See  Story^s,Eq.  PI.  448.  4  Paige, 
374.)  It  is  not  necessary,  as  in  .the  case  of  the  lapse  of  twenty 
years,  to  avoid  the  effect  of  it,  by  an  averment  showing  an  ex- 
ception ;  for  in  that  case  it  is  presumed  to  be  an  absolute  bar, 
unless  there  was  some  disability;  which  is  to  be  shown.  And 
even  ignorance  of  the  facts  is  no  answer.  {Humbert  v.  Trinity 
Church,  24  Wend.  587.)  Nothing  need  be  averred  but  what 
is  susceptible  of  proof.  An  averment  that  complainants  had 
not  knowledge  could  not  be  proved,  if  any  issue  shoidd  be  made 
upon  it  by  the  answer.  The  proper  issue  would  be  upon  an 
affirmative  averment  by  defendant,  that  the  complainants  had 
knowledge.  Such  an  averment,  in  this  bill,  would  have  been  ob- 
jectionable upon  another  ground,  as  requiring  proof  that  another 
person  from  whom  the  defendants  derived  their  right  had  not 
knowledge.  The  bill  is  not  for  relief  against  the  original  acts  of 
fraud  alleged  to  have  been  committed  by  defendant,  taken  by 
themselves.  The  possession  of  complainants  is  sufficient  against 
any  claim  of  right  claimed  therefrom.  But  the  defendants  claim 
now  upon  a  new  ground ;  viz.  a  decree  of  this  court,  made  in 
1840.  It  is  not  attempted  to  impeach  that  decree ;  but  as  com- 
plainants were  not  parties  thereto,  and  not  bound  thereby,  they 
seek  to  show  that  the  attempt  made  by  defendants,  tmder  coloi 
of  that  decree,  is  fraudulent  as  against  them.  The  matters  sel 
up  by  the  bill  would  be  a  defence  to  an  action  of  ejectment,  if 
it  should  be  brought  by  defendants  for  recovery  of  possessioa 
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But  such  a  suit  may  not  be  brought ;  and  the  existence  of  the 
claim  impairs  the  title.  The  transaction  as  to  the  mortgage, 
is  of  later  date.  The  mortgage  appears  to  have  been  given  in 
1831.  The  evidence  of  it  was  recently  furnished  to  complain- 
ants. The  lapse  of  time  since  the  mortgage  was  given  is  not 
the  question.  The  mortgage  was  dormant,  as  no  claim  was  made 
under  it.  It  became  material  only  when  the  new  claim  was 
set  up  by  Rowley.  The  transactions  involved  may  be  consid- 
ered as  continuous,  from  1821,  when  the  sale  took  place  under 
the  judgment,  till  the  present  time,  when  a  new  sale  is  attempt- 
ed under  a  decree  in  the  suit  with  Van  Benthuysen.  And  the 
complainants  are  in  time  if  they  have  proceeded  within  six  years 
from  consummation. 

As  to  the  other  grounds  of  demurrer.  This  bill  may  be  re- 
garded in  the  nature  of  a  bill  of  interpleader,  or  a  proceeding  sup  ■ 
plemental  to  the  suit  between  Van  Benthuysen  and  Rowley. 
There  is  no  impeachment  of  the  decree.  The  rights  of  other 
parties  are  to  be  considered.  The  decree  is  valid  as  between 
the  parties  to  that  suit ;  but  it  may  be  inoperative  as  to  others. 
The  real  question  is,  whether  the  decree  of  the  court  settling 
that  Van  Benthuysen,  and  not  Rowley,  was  the  owner  of  the 
land  in  question,  has  not  now  put  an  end  to  the  original  contro- 
versy, and  whether  defendant  is  not  now  limited  to  a  lien  upon 
whatever  right  Van  Benthuysen  had,  which  these  complainants 
say  was  none  at  all  against  his  own  conveyance  with  warranty. 
There  may  be  surplusage  in  the  bill  in  respect  to  former  pro- 
ceedings, but  that  should  be  the  subject  of  exceptions  for  im- 
pertinence. The  mere  statement  of  frauds  long  since  commit- 
ted, is  no  objection  to  a  claim  for  relief  against  a  new  attempt 
bO  carry  them  into  execution.  The  demmTer  cannot  be  sus- 
tained in  part  only.  And  being  clearly  not  well  taken  as  to 
some  portions  of  the  bill,  it  should  be  oven'uled. 

The  Chancellor.  If  the  bill  intended  to  charge-  in  this 
case,  that  nothing  was  due  upon  the  mortgage  at  the  time  of 
the  sale  under  the  statute  foreclosiu'e,  and  that  charge  was 
true,  the  sale  was  a  nullity ;  and  the  ancestor  of  the  complain- 


30  CASES  IN  CHANCERY.  Lt>oT. » 


Radcliff  V.  Rowley. 


ant  had  a  perfect  defence  at  law  to  an  action  to  turn  him  om 
of  possession.  And  after  such  a  lapse  of  time  it  is  too  latfe  to 
seek  relief  in  any  court.  If  any  thing  was  due  upon  the  mortr 
gage,  the  foreclosure  was  regularly  made,  and  cannot  be  dis- 
turbed upon  the  ground  that  the  appellant  represented  to  the 
bidders  that  he  was  about  to  bid  it  in  for  the  benefit  of  the  mort- 
gagee ;  which  representation,  as  I  infer  from  the  bill,  was  tme 
at  the  time  it  was  made.  If  so,  there  was  no  firaud  in  the  pur- 
chase ;  but  the  fraud,  if  any,  was  a  subsequent  fraud,  upon  Van 
Benthuysen,  in  withholding  the  property  from  him.  For  the 
foreclosure  being  regular,  and  no  false  representation  having 
been  made  to  prevent  competition,  Van  Benthuysen  was  enti- 
tled to  the  mortgaged  premises  at  the  price  for  which  they  were 
struck  off  to  his  agent  or  trustee. 

This  part  of  the  bill,  however,  may  be  material  for  another 
purpose,  and  I  presume  that  was  the  object  for  which  these 
charges  were  inserted  in  the  bill.  The  appellant  subsequently 
caused  the  other  half  of  the  lot,  which  had  been  conveyed  to 
Radcliff  with  warranty,  to  be  sold  under  the  executions  against 
Van  Benthuysen,  whose  property  was  primarily  liable  for  the 
payment  of  the  judgments.  And  if  Van  Benthuysen  was  then 
the  beneficial  owner  of  the  mortgaged  premises,  under  the  stat- 
ute foreclosure,  those  premises  should  have  been  first  sold  under 
the  executions.  Rowley,  who  knew  the  fact,  was  guilty  of 
great  injustice  in  causing  the  other  half  of  the  lot,  which  was 
only  secondarily  liable,  to  be  sold  first  and  to  be  bid  in  for  his 
benefit ;  even  if  the  judgments  belonged  to  himself,  and  had 
been  purchased  on  his  own  account  and  paid  for  with  his  own 
funds.  But  if,  as  the  bill  charges,  the  judgments  had  been 
paid  for  with  the  funds  of  the  judgment  debtor,  in  the  hands  of 
Rowley  as  his  agent,  then  the  judgments,  though  nominally 
assigned  to  him,  were  in  fact  paid  and  satisfied.  And  causing 
the  lands  of  Radcliff  to  be  sold  upon  the  executions  issued  on 
those  judgments,  under  the  circumstances  stated  in  this  bill, 
either  with  or  without  the  consent  of  Van  Benthuysen,  was  s 
gross  and  palpable  fraud ;  against  which  a  court  of  chancery 
ought  to  relieve  the  complainants,  if  their  remedy  is  not  harrs"'' 
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by  lapse  of  time.  It  is  therefore  unnecessary,  for  the  piesent, 
to  consider  what  new  rights,  if  any,  Radcliff  acquired  under  the 
decree  of  May,  1834,  in  a  suit  to  which  he  was  not  a  party ;  or 
under  the  conveyance  to  Van  Benthuysen  in  pursuance  of  that 
decree,  and  of  the  order  of  the  8th  of  January,  1839. 

If  the  allegations  in  this  bill  are  true,  I  am  inclined  to  think 
Rowley  did  not  obtain  the  legal  title  to  the  preniii3es  in  question 
by  virtue  of  the  sheriff's  sale.  ■  If  so,  the  complainants,  who 
are  in  possession,  can  saccessfuUy  defend  .themselves  in  any 
suit  at  law  which  may  be  brought  against  them  to  disturb  that 
possession,  even  as  against  the  mortgagees  of  Rowley,  or 
against  a  purchaser  under  the  decree  in  his  favor  against  Tan 
Benthuysen.  But  upon  that  question  I  do  not  intend  to  ex- 
press a  definitive  opinion  at  this  time.  For  if  they  had  a  good 
defence  at  law,  they  had  also  a  right  to  come  into  equity  for 
relief,  to  remove  the  cloud  upon  their  title,  caused  by  the  al- 
leged fraud  of  the  appellant.  The  judgments  and  executions 
and  the  sale  by  the  sheriff  give  an  apparent  legal  title  to  the 
purchaser,  and  to  those  who  are  claiming  under  him  as  subse- 
quent mortgagees,  which  apparent  title  can  only  Le  displaced 
by  the  evidence  of  witnesses ;  and  that  evidence  may  soon  be  lost 
by  lapse  of  time.  It  is  therefore  a  proper  case  to  come  to  a  court 
of  equity  with,  for  the  purpose  of  obtaining  a  decree  to  quiet  their 
title  to  the  premises,  and  to  remove  this  cloud  therefrom.  ((See 
Pettit  V.  Shepherd,  5  Paige,  501,  and  the  cases  there  refer- 
red to.) 

Is  the  complainant's  claim  to  relief  then  barred  by  lapse  of 
time  ?  This,  it  will  be  seen,  was  not  a  case  of  concurrent  juris- 
diction, in  which  the  right  to  relief  in  this  court  would  be  barred 
in  analogy  to  the  time  allowed  for  bringing  a  suit  at  law.  For 
Radcliff  being  in  possession,  at  the  expiration  of  the  fifteen 
months  after  the  sheriff's  sale,  he  could  not  institute  a  suit  a 
law  to  try  this  question  of  fraud.  His  only  remedy  at  tha 
time  was  to  file  a  bill  in  equity  to  set  aside  the  -sheriff's  sale; 
and  thus  to  remove  this  cloud,  which  the  appellant's  fraud  ha> 
cast  upon  his  title.  One  cliim  to  relief  is  founded  upon  ths 
alleged  fraud,  in  ohtaining  an  apparently  good  paper  title  to  th» 
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pteniises  in  question,  under  the  forms  of  law,  after  Rowley 
knew  the  judgments  had  been  paid  with  the  funds  of  the  judg- 
ment debtor.  It  is  a  case,  therefore,  so  far  as  the  complainants 
seek  relief  by  removing  that  cloud  from  their  title,  in  which 
the  suit  must  be  brought  in  this  court  within  six  years  aftei 
the  discovery,  by  the  aggrieved  party^  of  the  facts  constituting 
the  substance  of  the  alleged  fraud.  (2  R.  S.  301,  §  51.)  But 
it  does  not  appear,  on  the  face  of  this  bill,  when  W.  E-adcliff 
discovered  the  alleged  fraud,  or  that  he  ever  did  discover  the 
fact,  now  stated  by  his  heirs,  that  the  judgments  had  been 
paid  by  Rowley,  as  the  agent  of  the  judgment  debtor,  with 
funds  in  his  hands  belonging  to  the  latter,  before  the  sheriff' 
sale.  The  bill  shows  that  Radcliff  knew  of  the  sheriff's  sale 
within  a  year  or  two  after  it  occurred,  and  that  he  discovered 
something,  or  supposed  he  had,  which  induced  him  to  file  a  bill 
in  this  court  against  Rowley  and  Van  Benthuysen  jointly. 
But  it  does  not  appear  that  it  was  for  the  same  fraud  now  com 
plained  of  And  I  think  upon  a  proper  construction  of  tho 
statute,  it  is  not  necessary  that  the  complainant  should  allege 
in  his  bill  that  he  has  discovered  the  fraud,  complained  of,  with- 
in six  years.  A  demurrer,  therefore,  will  not  lie,  to  a  bill  fov 
"  relief  on  the  ground  of  fraud,  although  it  appears  that  the  fraud 
occurred  more  than  six  years  before  the  commencement  of  the 
suit ;  unless  it  also  appears  positively,  or  by  necessary  intendment, 
that  the  fraud  was  discovered,  by  the  party  aggrieved,  more  than 
six  years  before  he  filed  his  bill  for  relief  Where  that  does 
not  appear,  the  defendant  must  be  left  to  make  his  deftjnce  by 
plea  or  answer,  so  as  to  present  an  afiirmative  issue  upon  the 
question  of  the  discovery  of  the  fraud. 

This  is  sufficient  to  dispose  of  this  case,  upon  a  general  de 
murrer  to  the  whole  bill.  It  is  not  necessary,  therefore,  to 
examine  the  question  whether  there  are  not  some  grounds  for 
relief,  of  a  recent  date,  stated  in  this  bill,  which  could  not  have 
been  barred,  ynder  any  provision  of  the  article  of  the  revised  stat 
utes  relative  to  the  time  of  commencing  suits  in  courts  of  equity. 
Nor  is  it  necessary  to  inquire  whether  some  of  the  groundi 
of  relief,  stated, in  this  bill,  do  not  appear  upon  the  face  of  the 
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bill  to  be  barred  by  lapse  of  time.    If  that  question  in  sought 
to  be  idised,  on  demurrer,  it  must  be  done  by  a  separate  de- 
murrer to  those  partitular  parts  of  the  bill. 
The  lecretal  order  appealed  from  must  be  affirmed  with 

costs. 


Root  vs.  Safford  and  others. 

It  ia  n&  uojection  to  a,  motion  for  a  receiver,  and  to  an  order  for  the  examination  of  the 
defendant  on  oath  before  the  master,  in  a  creditor's  suit,  that  an  answer  upon  tba 
oath  of  the  defendant  is  waived,  by  the  bill. 

This  was  a  creditor's  suit.  E.  L.  Pancher,  for  the  com- 
plainant, applied  for  an  order  of  reference,  to  a  master,  to  appoint 
a  receiver,  and  for  the  examination  of  the  defendant  on  oath, 
before  the  master,  in  the  usual  manner. 

A.  C.  Sradley,  for  the  defendants,  resisted  the  application, 
on  the  groimd  that,  by  the  bill  of  complaint,  an  answer  upon 
the  oath  of  the  defendant  was  waived. 

The  Chancellor  decided  that  the  waiver  of,  an  answer 
from  the  defendant  on  oath  constituted  no  objection  to  the  ap- 
|jointment  of  a  receiver,  or  to  the  making  of  an  order  for  the 
examination  of  the  defendant  on  oath  before  the  master,  on  the 
reference,  with  respect  to  the  property  to  be  assigned  to  the 
receiver,  &c. 

Order  accordingiy. 

Vol    II.  6 
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McGeoch  and  others  vs.  BullioinS  and  others. 

Wnere  an  appeal  calls  in  question  the  principles  upon  which  an  account  is  dirocted 
to  be  taken  by  the  decree  appealed  from,  as  well  as  the  liability  of  the  ajipellant* 
to  account  at  all,  the  court  of  chancery  will  not  allow  such  account  to  be  taken 
before  the  appeal  is  disposed  of;  without,  at  least,  requiring  the  respondents  to 
stipulate  to  pay  all  the  expenses  of  taking  such  account,  in  case  the  decree  shall  be 
reversed,  or  modified  in  any  respect,  so  as  to  require  the  account  to  be  taken  anew 

This  was  an  application,  by  the  complainants,  for  leave  to 
proceed  with  a  reference,  ordered  by  the  vice  chancellor,  pend- 
ing an  appeal  brought  by  the  defendants. 

M.  Pairchild,  for  the  complainants. 

C  L.  Allen,  for  the  defendants. 

The  Chancellor.  In  the  case  of  an  appeal  from  a  decree 
directing  the  taking  of  an  account,  or  directing  a  reference  to 
compute  the  amount  due  upon  a  mortgage,  where  the  principles 
upon  which  the  account  is  to  be  taken,  or  the  computation 
is  to  be  made,  are  not  the  subject  of  contest,  upon  ari  appeal 
from  a  vice  chancellor,  it  might  be  proper  for  this  court  to  allow 
the  account  to  be  taken,  or  the  reference  to  be  proceeded  in 
pending  the  appeal,  at  the  risk  and  expense  of  the  respondent. 
Whether  it  can  be  done,  however,  in  the  case  of  a  final  de- 
cree, under  the  116th  rule  of  this  court,  is  a  matter  of  some 
doubt.  But  where  the  appeal  call's  in  question  the  principles 
upon  which  the  account  is  to  be  taken,  against  the  appellants, 
as  well  as  the  fact  of  their  liability  to  account  at  all,  it  might 
be  productive  of  unnecessary  expense  to  allow  the  account  to 
be  taken  until  the  appeal  was  disposed  of  here.  At  least  it  wo)  ild 
be  unreasonable  to  allow  it,  in  this  case,  without  requiring  the 
respondents  to  stipulate  to  pay  the  appellants  all  the  expense  to 
which  they  may  be  subjected,  in  taking  the  accoimt,  if  the  de- 
cree should  be  reversed,  or  be  modified  in  any  respect,  so  as  to 
require  the  account  to  be  taicen  anew. 
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I  am  therefore  of  opinion  that  it  will  be  better  for  both  par- 
ties that  the  taking  this  account  should  be  suspended,  until  the 
principles  upon  which  the  account  is  to  be  taken,  as  well  ag  the 
right  to  the  account  itself,  shall  be  finally  settled,  upon  the 
appeal. 

The  application  must  therefore  be  denied. 


Matter  of  the  petition  of  Silas  Ingraham. 

The  court  of  chancery  has  no  jurisdiction,  upon  the  petition  of  a  stranger  to  a  suit  in 
that  court,  to  order  a  demand  which  he  has  against  a  firm  in  which  the  defendants 
in  such  suit  are  partners,  tobepaidtohim,outoffundsinthe  hands  of  the  receiver 
in  the  suit. 

The  remedy  of  a  person  having  an  equitable  claim  to  funds  thus  situated  is  to  file  a 
bill,  making  the  complainants  in  such  suit,  and  the  several  members  of  the  firm, 
defendants,  after  having  exhausted  his  remedy  at  law,  against  hia  debtors  by  judg- 
ment and  execution. 

This  was  an  application  by  S.  Ingi'aham,  a  stranger  to  the 
suit  brought  in  this  court  by  H.  G.  Harrison  against  Jonas  In- 
graham and  Daniel  BoUes,  to  have  a  demand  which  he  had 
against  a  firm  in  which  the  defendants  were  partners,  paid  to 
him  out  of  their  funds,  in  the  hands  of  the  receiver. 

J.  Wilkinson,  for  the  petitioner. 

iV:  K.  Hall,  for  H.  G.  Harrison. 

The  Chancellor.  There  is  nothing  in  the  petition  which 
gives  to  this  court  any  jurisdiction,  or  authority  to  interfere  in  this 
summary  way,  even  if  the  petitioner  has  a  preferable  claim  on 
the  ixmAs  in  question.  If  he  has  any  equitable  claim  to  pay- 
ment out  of  any  funds  which  belonged  to  either  of  the  firms, 
and  which  claims  are  affected  by  the  decree  in  this  suit,  which  is 
doubtful,  at  least,  upon  the  facts  stated  in  his  petition,  his  proper 
course  is  to  file  a  bill,  in  his  own  name,  making  Harrison,  and 
the  several  members  of  the  firm,  defer'dants  in  such  suit.     1 
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am  inclined  to  think,  however,  that  he  is  not  in  s  uituation  to 
file  such  a  bill  until  he  has  exhausted  his  ren  jedy  at  law, 
against  his  debtors,  by  judgment  and  execution. 

Application  denied,  with  sosts. 


Clark  vs.  Dakin  and  others. 

The  returning  of  an'  execution,  issued  on  a  judgment  in  the  supreme  court,  to  tho 
wrong  clerk's  office,  it  seems  is  a  mere  error  of  form,  which  even  that  court  would 
not  notice,  upon  an  application  to  set  aside  the  return  for  irregularity. 

But  if  such  a  return  is  irregular,  application  must  be  made  to  the  supreme  court  ta 
set  aside  the  return.  The  irregularity  cannot  be  insisted  upon,  in  the  court  of 
chancery,  as  a  ground  for  resisting  an  application  for  a  receiver,  upon  a  creditor's 
bill  founded  on  the  judgment  at  law. 

[t  is  not  necessary  to  docket  a  judgment  of  the  supreme  court,  to  enable  the  plaintifl 
to  sell  the  defendant's  interest  in  lands,  upon  an  execution. 

The  defendant  in  a  creditor's  suit,  cannot  object  that  the  complainant  has  not  ex- 
hausted his  remedy  against  lands  which  had  been  sold,  or  pledged  to  others,  befota 
the  execution  upon  the  judgment  at  law  was  issued. 

A  judgment  recovered  previous  to  the  passage  of  the  law  requiring  judgments  in  tlio 
supreme  court  to  be  docketed  in  the  several  counties,  is  a  hen  upon  all  the  land* 
of  the  defendant  in  any  of  the  counties  of  the  state,  without  being  docketed  \u 
each  county. 

The  revival  of  a  judgment,  by  scire  facias,  does  not  render  a  second  docketing  ot 
such  judgment  necessary,  so  far  as  respects  the  original  debt  and  costs. 

This  was  an  application,  by  the  complainant,  for  the  appoint- 
ment of  a  receiver  upon  a  creditor's  bill,  as  against  the  defen- 
dants  Dakin  and  W.  W.  Mumford,  the  judgment  debtors. 

O.  L.  Barbour,  for  the  motion. 

W.  W.  Mumford,  for  the  defendants 

The  Chancellor.  Several  technical  objections  tjv  ei 3  lak 2U 
to  this  apphcation,  by  the  defendant  W.  W.  Mumford,  wiiich 
It  may  be  proper  briefly  to  notice.  The  first  is,  that  the  execu- 
tion, which  was  ispued  to  the  county  of  Monroe,  was  returned 
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U)  the  clerk's  office  in  Utica,  instead  of  the  clerk's  office  at  Ge- 
aeva.  I  am  inclined  to  think  this  is  a  mere  matter  of  form, 
which  even  the  supreme  court  would  not  notice,  upon  an  appli- 
cation to  set  aside  the  return  for  irregularity.  But  if  it  is  irreg- 
ular, the  application  must  be  made  there,  to  set  aside  the  return. 
For  the  remedy  at  law  is  exhausted,  by  the  sheriff's  retmn  upon 
the  execution,  which  is  aU  that  is  necessary  to  give  this  court 
jurisdiction  to  proceed. 

The  next  objection  is,  that  the  judgment  has  not  been  dock- 
eted in  the  county  of  Monroe,  where  the  defendant  Mumford 
resides.  The  short  answer  to  this  objection  is,  that  this  court 
has  frequently  decided  that  it  is  not  necessary  to  docket  a  judg- 
ment of  the  supreme  court,  to  enable  the  plaintiff  to  sell  the  de- 
fendant's interest  in  lands.(a)  The  object  of  docketing  the 
judgment  is  merely  to  obtain  a  hen  upon  the  lands  as  against 
purchasers  and  subsequent  mortgagees,  or  judgment  credi- 
tors. And  the  defendant  m  a  creditor's  bill  cannot  object  that 
the  plaintiff  has  not  exhausted  his  remedy  against  lands  which 
had  been  sold  or  pledged  to  others,  before  the  execution  issued. 
(10  Paige's  Rep.  325.)  Again;  the  judgment  in  this  case 
was  recovered  in  1839,  before  the  passage  of  the  law  allowing 
ni  requiring  judgments  m  the  supreme  court  to  be  docketed  in 
ihe  several  coimties.  It  was  therefore  a  lien  upon  aU  lands  of 
ihe  defendants  in  any  of  the  coimties  of  the  state  ;  and  the  re- 
vival of  the  judgment  by  scire, facias  did  not  render  a  second 
docketing  necessary,  so  far  as  respects  the  original  debt  and  costs. 

The  objection  that  the  judgment  was  purchased  for  the  pur- 
pose of  bringing  a  suit  upon  it,  rests  only  upon  the  suspicion  of 
ihe  defendant,  and  therefore  cannot  avail  him,  without  some 
proof  of  the  fact.  And  the  same  may  be  said  in  relation  to  the 
objection  that  the  complainant  is  not  a  bona  fide  assignee  of 
the  judgment,  but  holds  it  as  a  mere  trustee  for  th^  original 
judgment  creditor.  The  defendant  does  not  pretend  to  know 
r,he  faci  alleged,  but  merely  states  it  as  his  behef.  But  that 
alone  is  not  sufficient,  to  justify  the  court  in  presuming  that  tha 

(a)  See  Youngs  v.  Morrison,  (^10  Paige,  325.)     Corey  t.  Carndivv,  (1  Barb.  Cli. 
Oep.  571.) 
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alleged  assignment  of  the  judgment  was  fraudulent  and  collu- 
sive. And  such  assignment  having  been  made  before  the  filing 
of  Mumford's  bill  against  Sprague,  the  decree  in  that  suit,  even 
if  it  still  remained  in  full  force  and  effect,  could  not  be  a  bar 
to  the  present  suit. 

But  the  assignee  of  the  judgment  took  it  subject  to  the  .equi- 
ty of  any  of  the  defendants  therein,  to  be  released  from  all  re- 
sponsibility thereon.  And  the  matters  stated  in  the  bill  of 
Mumford  v.  Spragpe,  which  are  verified  by  the  oath  of  the 
defendant,  W.  W.  Mumford,  in  that  stiit,  will,  if  set  up  as  an 
answer  to  this  creditor's  bill,  and  supported  by  proof,  probably 
constitute  an  equitable  defence  to  the  bill  of  the  present  com- 
plainant, who  sits  in  the  seat  of  his  assignor.  There  seems, 
therefore,  to  be  a  good  reason,  upon  that  ground  alone,  for  re- 
fusing to  appoint  a  receiver  as  to  the  property  and  effects  of 
W.  W.  Mumford,  in  this  stage  of  the  suit,  unless  it  should  ap 
pear  that  some  of  his  property  or  effects  are  in  such  a  situa- 
tion as  to  require  the  immediate  interposition  of  the  court,  to 
prevent  a  loss  to  both  parties,  before  the  case  can  be  decided 
upon  its  merits.  The  injunction,  if  one  has  been  granted,  will 
in  the  meantime,  prevent  the  defendant  Mumford  from  was^t- 
ng  or  squandering  his  property.  The  application  for  the  ap- 
pointment of  a  receiver,  as  to  him,  must  therefore,  for  the  pre- 
sent, be  denied,  and  the  costs  are  to  abide  the  event  of  the  suit. 
But  it  must  be  denied  withoiit  prejudice,  to  the  right  to  renew 
the  application,  upon  papers  presenting  a  case  rendering  the 
interposition  of  the  court  necessary  or  proper. 

The  receivership,  as  to  the  defendant  Dakin,  who  makes  no 
defence,  may  be  granted ;  and  the  reference  is  to  te  to  a  mas- 
ter in  the  county  where  Dakin  resides. 
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Tn  the  matter  of  the  petition  of  Leefe  and  wife. 

'f  be  constitution  having  given  to  parties  an  appeal  to  the  cbancelloi  from  all  infetiol 
equity  tribunals,  and  the  legislature  not  having  made  any  provision  authorizing 
any  other  person  to  sit  for  him  in  a  case  where  he  is  related  to  one  of  the 
parties,  the  chancellor  is  bound  to  hear  an  appeal,  even  vfnere  a  near  relative  ii 
personally  interested  therein. 

The  pro\i&ion  of  the  statute,  prohibiting  any  judge  from  sitting,  where  he  is  related 
to  either  of  the  parties,  is  controlled  by  the  constitution,  as  the  paramount  law. 

This  was  a  submission,  by  the  parties,  in  the  nature  of  an 
application  to  dismiss  an  appeal  upon  the  ground  that  the 
chancellor  had  not  jurisdiction  to  hear  it.  A  petition  was  ori- 
ginally presented  to  the  chancellor,  not  only  asking  directions 
that  the  late  assistant  register  should  transfer,  to  the  petitioners, 
property  which  he  held  in  his  official  character,  but  askiag  fur- 
ther relief  against  the  assistant  register  personally.  Under 
those  circumstances,  the  chancellor  deemed  it  proper,  on  ac- 
count of  relationship,  to  refer  the  petition  to  the  vice  chancellor 
of  the  first  circuit,  to  hear  and  decide  the  same.  The  vice 
chancellor  made  a  decree  afiecting  the  assistant  register;  in  hia 
official  character  only ;  from  which  decree  the  latter  appealed. 

Murray  Hoffman,  for  the  appellant. 

John  Anthon,  for  the  respondents. 

The  Chancellor.  As  the  constitution  gives  to  parties  an 
-.ppeal  to  the  chancellor  from  all  inferior  equity  tribunals,  and 
he  legislature  has  made  no  provision  authorizing  any  other 
person  to  sit  for  him,  in  a  case  where  that  officer  is  related  to 
one  of  the  parties,  the  chancellor  is  bound  to  hear  the  appeal, 
even  where  a  near  relative  is  personally  interested.  This  was 
done  by  Chancellor  Kent ;  who  took  jurisdiction  of,  and  heard, 
a  litigated  cause,  in  which  his  brother  was  one  of  the  parties, 
and  personally  interested.  He  also  heard  and  decided  the  case 
of  Mooers  v.  White,  (6  John.  Ch.  R.  360,)  where  his  brother-in- 
law  was  the  complainant ;  the  legislature  not  having  authorized 
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any  other  person  to  sit  for  the  chancellor,  in  such  a  case.  The 
statute,  it  is  true,  prohibits  any  judge  from  sitting,  where  he  is 
related  to  either  of  the  parties  within  the  ninth  degree,  of  affin- 
ity or  consanguinity ;  but  it  has  not  provided  for  any  other  per- 
son, or  tribunal^  to  exercise  the  appellate  power,  which  is  given 
to  the  chancellor,  by  the  constitution,  in  such  cases.  The  consti- 
tution iTiust,  therefore,  control ;  as  that  is  the  paramount  law. 

Again ;  there  does  not  appear  to  be  any  valid  objection  in  prin- 
ciple, to  my  hearing  tho  appeal  in  this  case.  For  the  subject  mat- 
ter of  the  appeal  is  now,  by  operation  of  law,  transferred  to  the 
new  assistant  register,  who  is  not  a  relative  ;  if  that  subject  mat- 
ter ever  belonged  to  the  late  assistant  register,  under  the  decree 
which  was  made  more  than  twenty-five  years  before  he  came 
into  office.  And  it  appears  by  the  petition,  in  this  case,  that  the 
law  courts,  as  well  as  the  vice  chancellor,  have  decided  that  the 
appellant  held  the  legal  title  to  the  property  in  controversy  in 
his  character  of  assistant  register  merely.  I  must,  therefore,  hold 
that  I  have  jurisdiction  and  am  bound  to  hear  this  appeal.  But  it 
is  probably  a  case  in  which  an  order  should  be  entered  to  have 
the  proceedings  continued  in  the  names  of  the  present  assistant 
register ;  unless  he  should  think  proper  to  submit  to  the  decis- 
ion of  the  vice  chancellor,  and  waive  the  appeal,  after  investi- 
^  gating  the  case. 


Tauncet  and  others  vs.  Thorne  and  others. 

Where  a  will  was  made,  and  the  testator  died  previous  to  the  revised  statutes,  but  the 
will  was  proved,  before  the  surrogate,  after  the  first  of  January,  1830,  and  before 
the  passage  of  the  act  of  May,  1837,  concerning  the  proof  of  wills,  &c.  Held  that 
the  formalities  requisite  to  the  due  execution  of  the  will  were  those  which  were 
required  by  the  second  section  of  the  act  of  March  5th,  1313,  concerning  wills; 
but  that  the  mode  of  proof  must  be  that  which  was  prescribed  by  the  provisiong 
of  the  revised  statutes,  which  were  in  force  when  the  will  was  propounded  fot 
probate. 

In  a  proceeding  before  the  surrogate,  to  prove  a  will  of  real  estate,  nnder  the  provia. 
ions  of  the  revised  statutes,  it  is  not  necessary  that  «ach  witiiess  to  such  wil 
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■hould  be  abli!  to  sweat  that  all  the  requisites  of  the  statute,  which  was  in  farct 
at  the  execution  «,l'the  will,  were  complied  with. 

Tho  statute  only  requires,  in  such  cases,  that  it  should  appear  from  the  proof  taken 
before  the  surrogate,  that  the  will  was  duly  executed,  by  a  testator  who  was  com- 
petent to  make  a  will,  and  who  was  free  from  restraint. 

Even  upon  a  bill  filed  to  establish  a  will  of  real  estate,  and  where  the  decree  is  to  be 
cfuclusive  upon  the  rights  of  the  heirs  at  law,  the  court  of  chancery  does  not  re- 
quire that  each  subscribing  witness  shall  be  able  to  recollect,  and  prove,  that  all 
th.5  formalities  required  by  the  statute  were  complied  with. 

The  rule  ot  the  English  court  of  chancery  is,  that  upon  such  a  bill,  all  the  subscrib- 
iiig  witnesses,  if  living  and  competent  to  testify,  must  be  called  by  the  party  seek- 
ing to  establish  the  will,  and  must  be  examined  by  him ; .  so  as  to  give  the  adverse 
party  an  opportunity  to  cross-examine  them  as  to  the  sanity  of  the  testator,  and 
the  circumstances  attending  the  execution  of  the  will.  And  the  rule  is  the  same 
upon  the  trial  of  an  issue  of  devisavit  vel  non,  awarded  by  the  court  of  chancery. 

But  it  is  not  necessary  vhat  all  the  witnesses  should  testify  to  the  due  execution  of 
the  will,  and  that  the  testator  was  of  sound  and  disposing  mind  and  memory  at  the 
time  of  the  execution  vnereof. 

Where  there  is  an  infirmity  in  the  recollections  of  the  attesting  witnesses,  as  to 
what  took  place  at  the  time  of  the  execution  of  a  will,  the  court  will  not  require 
positive  and  affirmative  evidence  that  all  the  formalities  required  by  the  statute 
were  complied  with  ^  but  will  look  to  all  the  circumstances  of  the  case,  in  form- 
ing its  conclusions  of  fact  upon  that  subject. 

U  is  necessary  that  the  attesting  witnesses  should  see  the  testator,  or  some  one  for 
him,  sign  the  instrument  which  they  are  called  upon  to  witness ;  or  that  the  testator  • 
should  either  say  or  do  something,  in  their  presence  and  hearing,  indicating  that 
he  intends  to  recognize  such  instrument,  or  paper,  as  one  which  has  been  thua 
signed  by  him,  and  upon  which  his  name  appears,  as  a  valid  will ;  or  as  having 
oeen  signed  by  bis  authority,  for  the  purposes  therein  expressed. 

B  jt  it  is  not  necessary  that  the  testator  should,  in  express  terms,  declare  that  his  name, 
signed  to  the  will,  was  so  signed  by  him,  or  that  it  was  so  signed  by  his  authority 
and  direction,  and  in  his  presence. 
The  production  of  the  will,  with  his  name  subscribed  to  it,  and  in  such  a  way  that 
the  signature  can  be  seen  by  the  testator  and  by  the  attesting  witnesses,  and  the 
request  of  the  testator  that  they  should  witness  the  execution  of  the  instrument 
by  him,  or  as  his  will,  would  of  itself  be  a  sufficient  acknowledgment,  of  his  signa- 
ture, to  render  the  will  valid,  under  the  provisions  of  the  act  of  March  5,  1813, 
concerning  wills. 

The  most  liberal  presumptions  in  favor  of  the  due  execution  of  wills,  are  sanctioned 
by  courts  of  justice,  where  from  lapse  of  time,  or  otherwise,  it  might  bi»  impoasibla 
to  give  any  positive  evidence  on  the  subject. 

Accordingly,  a  will  may  be  sustained,  even  in  opposition  to  the  positive  tesiunony  of 
one  or  more  of  the  subscribing  witnesses,  who,  either  mistakenly  or  corruptly,  swear 
that  the  formalities  required  by  the  statute  were  not  complied  with,  if,  from  other 
testimony  in  the  case,  the  court  or  jury  is  satisfied  that  the  contrary  was  the  fact 
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A.nd  where  any  of  the  witnesses  are  dead,  or  in  such  a  situation  tliat  tlieir  testimony 
cannot  be  obtained,  proof  of  their  signatures  is  received,  as  secondary  evidence  of 
the  facts  to  which  they  have  attested,  by  subscribing  the  will  as  witnesses  to  the 
execution  thereof 

This  was  an  appeal  from  a  decision  of  the  circuit  judge  of 
the  first  circuit,  affirming  the  sentence  and  decree  of  the  surro- 
gate of  the  city  and  county  of  New- York,  admitting  the  will 
of  William  Jauncey,  deceased,  to  probate,  as  a  valid  will  of  real 
estate,  and  allowing  it  to  be  recorded.  The  will  bore  date  in 
May,  1825,  and  was  propounded  for  probate,  as  a  will  of  real 
estate,  under  the  provisions  of  the  revised  statutes,  in  1835. 
The  testator's  name  and  seal  were  affixed  to  the  same,  at  the 
end  thereof,  and  the  will  was  attested  by  three  witnesses,  whose 
names  were  written  at  the  end  of  the  following  attestation 
clause:  "Signed,  sealed,  published,  and  declared  by  the  said 
WiUiam  Jauncey,  the  testator,  as  and  for  his  last  wiU  and  tes- 
tament, in  the  presence  of  us  who  were  present  at  the  signing, 
sealing  and  publishing  thereof."  There  was  no  disipute  as  to 
the  testator's  capacity  to  make  a  will,  and  to  understand  the 
contents  thereof.  But  it  was  insisted,  on  the  part  of  the  appel- 
lants, that  the  instrument  propounded,  was  not  proved  to  have 
been  executed  and  attested  in  the  manner  required,  by  the  L'lW 
in  force  at  the  time  of  its  date,  to  render  it  a  valid  will  of  real 
estate.  Isaac  Jones,  one  of  the  subscribing  witnesses,  was  the 
testator's  barber.  James  Apps,  the  second  witness,  was  a  servant 
in  the  family ;  and  the  third,  Charles  Robinson,  was  the  testator's 
coachman.  Jones  testified,  in  substance,  that  he  was  in  the 
habit  of.  attending  the  testator  daily  at  his  house.  As  he  was 
about  leaving  one  day,  the  testator  said  to  him,  if  he  was  not 
in  a  great  hurry,  he  would  get  him  to  witness  his  signature  to 
a  paper.  The  testator  thereupon  produced  the  instrument  pro- 
pounded, and  putting  his  finger  on  the  signature  ajid  seal,  de- 
clared that  he  acknowledged  it  as  his  hand  and  seal  for  the 
uses  and  purposes  therein  mentioned,  and  Jones  then  subscribed 
his  name  thereto  as  a  witness,  in  the  presence  of  the  testator. 
He,  Jones,  was  at  first  alone  in  the  room  with  testator,  while 
dressing  his  hair.     The  testator  went  to  the  door  and  called  for 
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the  otlier  two  subscribing  witnesses.  They  accordingly  came, 
while  Jones  was  present,  and  both  signed  their  names  to  the 
instrument,  as  witnesses,  in  his  presence.  The  name  of  Wil- 
liam Jauncey,  the  testator  was  subscribed  to  it,  when  he  acknow- 
ledged the  instrument.  This  witness,  upon  his  cross-examina- 
tion, statec  that  he  knew  nothing  of  the  contents  of  the  paper, 
or  what  it  was,  until  sometime  afterwards,  when  the  testator 
told  the  witness  he  wished  to  remind  him  that  he  was  a  witness' 
to  his  will.  Jones  further  testified,  that  he  could  not  recollect 
that  the  testator  made  any  observation,  or  said  any  thing  to 
Apps  or  Robinson  when  they  witnessed  the  instrument. 

Apps,  the  second  witness,  testified  that  some  one  told  him 
Mr.  Jauncey  wanted  him  in  the  parlor.  He  then  went  up  and 
the  testator  enquired  if  he  was  James,  and  being  answered  in 
the  aflBrmative,  the  testator  pointed  to  a  paper  on  the  table,  and 
told  him  to  sign  his  name  to  it  as  a  witness,  under  that  of 
Tones^  and  he  subscribed  his  name  accordingly,  in  the  presence 
if  the  testator,  as  a  witness  to  the  instrument  propounded  ;  and, 
*s  this  witness  believed,  the  testator  said  it  was  his  will.  He 
'.lid  not,  however,  recollect  whether  the  testator's  name  was  to 
it  when  he  subscribed,  it  or  not.  But  he  recollected  that  the 
testator  observed  to  him,  while  he  was  in  the  room,  that  he  un- 
lerstood  he  was  going  to  England,  and  if  so,  he  would  be 
landy  to  prove  his  signature  to  the  paper,  as  he  might  proba- 
>ly  be  wanted  for  that  business  m  England.  Upon  his  cross- 
examination,  this  witness  testified  that  he  did  not  recollect 
whether  Jones  was  present  or  not ;  that  Jones'  name  was  not 
written  after  he,  Apps,  got  into  the  room,  but  it  was  there 
when  he  subscribed ;  that  he  was  in  the  room  about  five 
muiutes,  but  he  did  not  remember  any  other  person  being  in 
the  room  except  the  testator,  who  did  not  leave  the  room 
while  he  was  there.  He  was  resting  or  standing  near  the 
\able. 

Robinson,  the  last  subscribing  witness,  testified  that  he  wascall- 
s.i  on  by  the  testator  to  witness  the  will ;  that  the  testator  did  not 
subscribe  his  name  to  it  in  his  presence,  but  it  had  previously  been 
written  by  him.     The  testator  pTit  a  pen  in  deponent's  hand. 
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and  acknowleged  and  declared  the  instrument  to  be  his  will, 
and  requested  him  to  sign  his  name  to  it,  as  a  subscribing  wit- 
ness, and  he  did  so,  in  the  presence  of  the  testator ;  who  iie- 
marked,  that  Apps  was  going  to  England,  and  would  be  handy 
to  prove  the  will  there,  in  case  it  should  be  necessary.  Upon 
his  cross-examination,  this  witness  testified  that  Jones  and  Apps, 
the  other  two  subscribing  witnesses,  were  present  when  he  at- 
tested the  will,  but  he  did  not  see  them  subscribe  their  names, 
as  their  names  were  'subscribed  before  he  entered  the  room ; 
that  the  testator  was  standing  up  near  the  table  when  he  at- 
tested the  will. 

The  parties  opposing  the  will,  before  the  surrogate,  objected, 
among  other  things,  that  the  instrument  propounded  had  not 
been  duly  proved,  because  it  was  not,  at  the  time  of  its  attesta- 
tion, duly  published  and  declared  as  the  will  of  the  testator ; 
nor  had  it  been  signed  by  the  testator  in  presence  of  all  the 
subscribing  witnesses;  nor  had  his  signature  been  acknow- 
ledged to  all  of  them.  But  the  surrogate  decided  that  the  will 
was  duly  proved,  and  he  admitted  it  to  be  recorded  as  a  valid  will 
of  real  estate ;  it  having,  previous  to  the  revised  statutes,  been 
admitted  to  probate  as  a  will  of  personal  property.  His  decision 
was  affirihed,  upon  an  appeal  to  the  circuit  judge.  The  parties 
contesting  the  will  thereupon  appealed  to  the  chancellor.  A  nd 
the  executor  and  trustee,  who  propounded  the  will  for  probate 
before  the  surrogate,  having  died  subsequent  to  the  order  of 
affirmance  by  the  circuit  judge,  the  proceedings  were  revived 
against  the  devisees,  and  othel:  persons  beneficially  interested  in 
the  real  estate  under  the  alleged  will.  {See  Jauncey  v.  Ruth- 
erford, 9  Paiges  Rep.  273,  /S.  C.)  Upon  the  argument  of  the 
appeal  before  the  chancellor,  the  coimsel  for  the  respondents 
agreed  to  waive  all  formal  objections,  if  any  such  existed,  as  to 
the  manner  of  reviving  the  proceedings  upon  the  appeal ;  the 
respondents  reserving  the  right  to  claim  the  benefit  of  the  new 
facts  stated  in  their  answer  to  the  petition,  of  appeal,  so  far  as 
they  could  legally  avail  themselves  thereof.  And  it  was  fur- 
ther agreed,  that  if  any  of  the  parties,  named  in  the  petition  of 
appeal,  had  died  oi  married,  since  the  commencement  of  the 
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proceediugs  io  k-frvive,  the  decree  upon  the  appeal  should  be 
entered  nunc  pro  tunc,  so  as  to  precede  such  death  or  marriape. 

J.  C.  Spencer,  foi  appellants.  The  paper  writing  purporting 
to  be  the  last  will  and  testament  of  William  Jauncey  deceased, 
is  not  attested,  and  is  not  proved  to  have  been  executed,  in  the 
manner  required  by  the  then  law,  to  entitle  it  to  be  recorded  as 
a  will  of  real  estate.  In  this  proceeding  all  the  witnesses 
must  be  examined  ;  and  they  should  corroborate  each  other 
as  to  the  facts  necessary  to  prove  a  valid  execution  of  the 
will.  At  all  events  it  must  be  proved,  by  some  one  or  more  of 
the  witnesses,  that  all  the  facts  necessary  to  a  valid  execution 
of  the  will,  were  known,  at  the  time,  to  each  and  all  of  the 
witnesses ;  and  that  each  of  them  did  what  the  law  required 
of  them,  to  complete  the  will.  In  this  case  the  other  witnesses 
do  not  prove  a  single  requisite  of  the  statute  to  have  been  com 
pUed  with,  to  the  knowledge  of  the  witness  James  Apps. 

It  was  necessary,  under  the  act  of  1813,  concerning  wills 
devising  real  estate,  (1  M.  &  464,)  1.  That  the  will  should  be 
signed  by  the  testator  by  his  own  hand,  or  by  the  hand  of 
another.  2.  That  each  of  the  three  witnesses  should  attest  the 
execution  of  the  will — that  is,  the  signing  by  the  testator — 
without  which  it  could  not  be  executed.  3.  As  nothing  can  oe 
attested  by  a  person  which  he  does  not  himself  know,  or  beli  ve 
CO  be  true,  the  statute,  in  requiring  attestation,  required  also 
the  previous  knowledge  by  the  witness  of  the  factima  that  the 
will  was  signed — that  there  was  a  signature  to  it  purporting  to 
be  that  of  the  testator.  4.  It  also  requires  that  the  witness 
should  know  that  such  signing  was  by  the  testator,  or  by  his 
direction ;  or  otherwise  he  would  attest  what,  as  to  him,  was  a 
falsity — or  at  least,  what  he  did  not  know  to  be  true.  The 
knowledge  thus  required  by  the  statute  may  be  derived  from 
having  seen  the  act  performed,  the  actual  signing,  or  from  the 
acknowledgment  of  the  fact  by  the  testator.  Such  acknow- 
ledgmeni',  being  allowed  by  the  court,  as  a  substitute  for  ac- 
tual seeing  by  tl  2  witness,  should  be  as  explicit,  and  have  as 
iii'cct  reference  tc  the  fact,  as  the  other  species  of  evidence  for 
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wliicli  it  is  substituted,  and  should  therefore  point  directh  to 
the  factum  of  signing. 

The  few  cases  in  which  loose  declarations  of  the  testator 
respecting  the  paper  being  his  will,  or  of  his  requesting  wit 
nesses  to  sign  if,  without  their  knowing  that  the  testator's 
signature  was  actually  to  the  paper,  qnd  without  direct  reference 
by  him  to  the  signing,  are  contrary  to  the  spirit  and  letter  of 
the  statute,  are  opposed  to  the  earlier  and  sounder  decisions, 
are  not  binding  on  this  court,  and  have  been  in  effect  overruled 
by  recent  decisions,  upon  the  new  English  statute,  and  upon 
our  revised  statutes,  which  in  this  respect  do  not  diifer  from  the 
old  law. 

The  subscription  of  the  witness  required  by  the  statute, 
is  but  evidence  of  attestation,  in  the  absence,  or  during  the  in 
competency  of  the  witness ;  and  when  the  witness  is  examined 
and  is  competent,  and  recollects  the  facts  and  circumstances,  tht: 
subscription  itself  is  of  no  avail  to  prove  attestation.  It  is 
not  proved  by  any  witness  that  the  testator  signed  the  will  in 
the  presence  of  Charles  Robinson,  or  of  James  Apps,  two  of  the 
subscribing  vdtnesses.  It  is  not  proved  that  James  Apps  knees' 
that  the  testator's  name  was  subscribed  to  the  will,  at  the  time 
he  subscribed  it.  Nor  is  it  proved  that  James  Apps  k.  lew  that 
the  testator's  name  was  signed  to  the  will  by  the  testator  oi 
by  his  direction,  at  the  time  he  witnessed  it.  The  declara 
tions  of  the  testator,  as  proved,  did  not  communicate  anj^  such 
knowledge  to  the  witness  Apps.,  Apps  therefore  could  no4 
attest  the  execution  of  thi?  will,  and  his  subscribing  it  is  not 
evidence  of  attestation,  when  explained  by  his  testimony.  The 
will  has  not  been  attested  by  Apps,  although  subscribed  bj 
him.  Apps'  testimony  does  not  estabhsh  the  execution  of  the 
will,  either  by  the  actual  signing  of  it  by  the  testator,  or  by  his 
acknowledgment  of  such  signature.  And  the  same  point  is  ap- 
pRcable  to  the  testimony  of  Charles  Robinson. 

D.  lA)rd,  for  respondents.  I.  The  validity  of  the  execution 
of  this  will  is  to  be  determined  according  to  the  law  in  force  al 
the  time  it  was  made. 


1846.]  CASES  IN  CHANCERY.  4^ 


Jaancey  v.  Thome. 


The  will  was  actually  signed  by  the  testator.  This  la  proved, 
] .  By  the  acknowledgment  of  his  signature  to  Jones ;  2.  By 
telling  Apps  it  was  his  will  and  that  he  could  prove  testator's 
signature ;  3.  By  the  acknowledgment  before  Robinson  that  it 
was  his  will.  Acknowledgment  of  the  signing,  or  that  the  pa- 
per is  his  will,  is  proof  of  signing.  The  three  witnesses  above 
named  signed  the  attestation  in  the  testator's  presence. 

If  proof  were  necessaiy,  that  the  testator,  at  the  time  of 
execution,  knew  that  the  paper  was  his  will,  such  proof  existj 
in  the  testimony  of  Apps  and  Robinson  as  to  what  took  place  at 
the  time  of  attestation,  and  of  Jones  as  to  the  subsequent  recog- 
nition of  that  as  an  existing  fact. 

Ceo.'  Griffin,  for  the  same  parties.  The  proceeding  before  the 
surrogate  was  not  in  the  nature  of  a  bill  in  chancery  to  establish 
a  will ;  but  was  a  proceeding  under  the  statute — analogous  to 
the  old  proceedings  before  courts  of  common  law  to  admit 
wills  to  be  recorded.  The  statute  respecting  wills  is  binding 
upon  courts  of  law  as  well  as  of  equity.  Both  courts  are  bound 
to  hold  as  sacred,  and  to  sustain,  as  far  as  possible,  the  most 
sacred  of  all  human  instruments — ^the  will  of  a  dying  man. 
The  statute  is  adopted  from  the  English  statute  of  Charles  2 ; 
which  was  passed  here  soon  after  the  revolution,  and  has  since 
been  re-enacted  several  times.  And  when  the  legislature  re- 
enacted  it,  they  re-enacted  it  with  all  the  adjudications  which 
had  been  made  under  it. 

Under  the  statute,  there  are  three  requisites  essential  to  the 
validity  of  a  will.'  1.  That  the  will  should  be  in  writing.  The 
will,  in  this  case,  was  in  writing.  It  is  not  denied  that  it  was 
in  wi-iting.  2.  That  it  should  be  signed  by  the  testator.  We 
must  therefore  prove  the  signing.  But  it  is  not  necessary  it 
should  be  proved  by  three  witnesses.  Proof  by  one  witness  is 
enough.  That  is  sufficient  in  all  cases,  unless  a  statute  requires 
that  proof  should  be  made  by  three.  A  will  has  been  proved 
and  established  by  other  persons,  against  the  testimony  of  all 
the  subscribing  witnesses.  (1  Wm.  Black.  Rep.  365.)  That 
was  a  case  of  conspiracy,  among  the  witnesses,  to  defoat  the 
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will.  While  courts  will  take  care  that  false  wills  are  not  estab- 
lished, they  will  take  equal  care  tnat  real  wills  are  not  defeated. 
The  answer  to  the  petition  of  appeal,  in  this  case,  states  that 
the  will  was  all  wiitten  by  the  testator  himself,  in  his  own 
hand-wi-iting.  The  new  matter  thus  introduced  was  properly 
before  the  court.  The  proceeding  before  'the  surrogate  is  anal- 
ogous to  proceedings  in  the  prerogative  court.  And  that  court 
allows  new  matter  to  be  produced,  on  appeal.  The  declaration 
of  the  testator,  to  the  witness  Jones,  that  the  instrument  was 
his  hand  and  seal,  was  equivalent  to  an  assertion  that  it  was  all 
in  his  hand-wiiting.  That  declaration  did  not  relate  merely  to 
his  signature,  nor  to  the  seal.  3.  It  is  necessary,  under  the 
statute,  that  the  will  should  be  subscribed  by  three  witnesses, 
in  the  presence  of  the  testator.  But  the  witnesses  need  not 
subscribe  at  the  same  time.  Days,  months,  and  years  may 
intervene  between  their  several  signatm'es.  And  delay,  instead 
of  affecting  injuriously  the  validity  of  the  will,  serves  to  give  it 
a  deliberative  character,  which  perhaps  carries  a  greater  weight 
with  it  than  a  will  possesses  which  is  executed  and  witnessed  by 
all  the  witnesses,  at  the  same  time.  But  in  this  case  the  wit- 
nesses did  subscribe  simultaneously. 

This  will,  then,  has  the  requisites  of  having  been  in  writing, 
of  being  signed  by  the  testator,  and  subscribed  by  the  wit- 
nesses in  his  presence — all  the  requisites  pointed  out  in  the 
statute. 

The  subscribing  witness  must  be  convinced  of  the  signature 
of  the  testator.  The  quo  animo  he  signed  it,  is  all  iniportaut 
also.  It  must  have  been  done  animo  testandi.  This  is  what 
gives  vitality  to  the  instrument,  and  breathes  into  it  the  breath 
of  life.  It  is  not  necessary  the  subscribing  witnesses  should  see 
the  testator  write  his  name.  An  acknowledgment  by  him,  to 
them,  that  he  has  executed  it,  or  that  it  is  his  act  and  deed,  is 
sufficient.  This  principle  has  become  established  by  the  la]*se 
of  centuries.  It  has  'taken  root  firqa  as  mother  earth  herself. 
This  acknowledgment  is  a  sufficient  publication.  It  is  not  ne- 
cessary the  testator  should  tell  the  witnesses  it  is  his  will.  It  is 
sufficient  if  he  announces  it  to  be  his  act  and  deed.     This 


1846  1  CASES  IN  CHANCBlRV.  49 


jauncey  v.  Thome. 


is  the  important  thing  to  be  done.  The  case  does  not  hang  on 
a  name.  Signature  is  but  a  part  of  the  fes  g-estcB.  'Tis  but 
the  vestibule  of  the  great  interior  of  the  transaction.  The  attes- 
tation of  a  will  is  not  dissimilar  to  the  acknowledgment  of  a 
deed.  The  statute  relative  to  deeds  requires  a  deed  to  be  ac- 
knowledged, to  authorize  it  to  be  recorded.  And  the  statute 
respecting  wills  requires  that  they  should  be  attested,  to  become 
efficacious.  So  if  the  testator  acknowledges  that  the  will  is  his  act 
and  deed,  it  is  sufficient.  The  acknowledgment  of  the  testator  to 
Jones,  that  he  executed  the  vnll  for  the  uses  and  purposes  therein 
mentioned,  was  sufficiently  full  and  explicit.  And  his  saying 
to  the  same  witness,  some  time  after  the  execution  of  the  will, 
"  Recollect  that  you  witnessed  my  will,"  was  equivalent  to  a 
similar  declaration  made  at  the  time  it  was  executed.  And  his 
saying  to  Robinson,  the  last  witness  who  signed,  while  the 
others  were  present,  that  the  instrument  was  his  will,  was  tan- 
tamount to  a  declaration  made  to  all.  Apps  does  not  remem- 
Der  whether  the  testator's  signature  was  there  when  he  signed 
his  name ;  but  he  swears  that  the  testator  announced  the  in- 
strument to  be  his  will.  The  presumption  is  that  he  said  this 
before  the  witness  had  signed  his  name.  His  swearing  merely 
upon  belief  is  not  confined  to  this  part  of  his  testimony.  His 
belief  is  a  kind  of  moral  stuttering ;  and  whatever  he  swears 
to  he  qualifies,  by  expressing  his  behef  Three  persons,  after  a 
lapse  of  ten  years,  cannot  be  expected  to  have  an  identity  ot 
recollection  respecting  a  particular  transaction.  Difference  of 
recollection,  as  to  details,  is  an  evidence  of  honesty.  If,  after  a 
great  lapse  of  time,,  several  witnesses  concur  in  every  minute 
particular,  it  affords  just  ground  for  suspecting  collusion. 

It  is  not  denied  by  the  counsel  for  the  appellants,  that  an  ac- 
knowledgment is  sufficient.  But  they  insist  that  the  testator  must, 
hi  terms,  acknowledge  his  signature.  We  insist  it  is  sufficient  if 
Ite  acknowledges  the  instrument  to  be  his  will.  The  statute  re- 
quires that  the  will  shall  be  attested,  not  the  signature.  If  the 
will  was  the  testator's,  then  the  signature  was  his ;  and  if  he 
acknowledged  the  will  to  be  his,  he  acknowledged  the  signature 
to  be  his,  for  that  is  an  essential  part  of  the  instrument. 

Vol  tl.  7 
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Geo.  'Wood,  in  reply.  Even  if  this  were  a  purely  ecclesias 
tical  case,  the  parties  would  be  confined  to  the  evidence  intro- 
duced in  the  court  below.  The  allegations  in  the  answer  to  the 
petition  of  appeal,  therefore,  are  jiot  admissible  as  evidence 
here.  This  is  a  question  concerning  real  estate  ;  a  subje^^t  over 
which  ecclesiastical  courts  have  no  jurisdiction.  Consequently 
no  analogy  exists  which  renders  the  practice  of  those  courts 
applicable. 

Admitting  that  all  the  witnesses  heard,  and  heard  in  due 
season,  the  ackxiowledgment  of  the  testator  that  it  was  his  wilL 
that  was  not  sufficient.  The  acknowledgment  must  be  of  the 
act  of  signing ;  and  there  must  be  a  special,  direct  reference 
to  the  signature.  One  witness  is  not  sufficient  to  make  out  all 
the  facts  essential  to  the  validity  of  a  will.  It  is  requisite  that  all 
the  subscribing  witnesses  should  be  able  to  testify  to  the  exist- 
ence of  those  facts.  It  will  not  be  inferred  that  all  the  wit- 
nesses knew  the  will  to  be  in  the  testator's  hand-writing. 

The  statute  respecting  wills  is  a  remedial  statute,  "and  it 
should  be  so  construed  as  to  correct  the  mischief  it  was  intended 
to  prevent.  The  object  of  the  statute  was  to  guard  against 
fraud,  the  importunities,  of  relatives,  and  undue  inflivenceon  the 
part  of  proteges,  «fcc.  This  species  of  undue  influence  is  like 
the  pestilence  which  walks  at  noonday,  but  walks  unseen.  Its 
presence  is  only  felt  by  experiencing  its  deleterious  influence. 
It  can  only  be  counteracted  by  a  rigid  enforcement,  by  the 
courts,  of  the  requirements  of  the  statute. 

The  Chancellor.  The  will  in  this  case  was  made,  and 
the  testator  died,  previous  to  the  revised  statutes ;  but  the  will 
was  proved  before  the  surrogate,  after  the  first  of  January. 
1830,  and  before  the  passage  of  the  act  of  May,  1837,  concern- 
ing the  proof  of  %vills,  &c.  {Laws  of  1837,  p.  524.)  The  for- 
malities requisite  to  tlie  due  execution  of  the  will,  therefore, 
were  those  which  were  required  by  the  second  section  of  the 
act  of  March  5th,  1813,  concerning  wills.  (1  R.  L.  of  1813,  p. 
364.)  But  1  he  mode  of  proof  must  be  that  which  was  prescribed 
by  the  provisions  of  the  revised  statutps  which  were  in  force  wben 
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the  will  was  propounded  for  probate,  before  the  surrogate,  in 
1835.  The  appellants'  counsel,  in  their  first  point,  insist  that  in 
a  proceeding  before  the  surrogate  to  prove  a  will  of  real  estate, 
under  the  provisions  of  the  revised  statutes,  all  the  witnesses  to 
fluch  will,  who  are  living  in  the  state  and  of  sound  minds,  must 
not  only  be  produced  and  examined,  but  that  they  must  also 
corroborate  each  other  as  to  the  facts  necessary  to  the  valid 
execution  of  the  will.  In  other  words,  that  each  witness  must 
be  able  to  show  that  all  the  requisites  of  the  statute  which  waa 
in  force,  at  the  execution  of  the  will,  were  compUed  with. 
This  question  I  will  first  proceed  to  consider. 

The  article  of  the  revised  statutes  relative  to  wills  of  real 
property  and  the  proof  of  them,  as  it  existed  in  1835,  providec 
that  upon  proof  being  made  of  the  due  service  of  the  notice  of 
the  apphcation  to  prove  a  will  of  real  estate,  the  surrogate 
should  cause  the  witnesses  to  be  examined  before  him,  and 
should  reduce  the  proofs  and  examinations  to  writing.  And 
that  all  the  witnesses  to  such  will,  who  were  Uving  in  the  state, 
and  of  sound  mind,  should  be  produced  and  examinied  ;  and  that 
the  death,  absence,  or  insanity  of  any  of  them,  should  be  satis- 
factorily showii  to  such  surrogate.  (2  R.  iS.  58,  §  12.)  The 
thirteenth  section  directed  that,  when  any  one  or  more  of  the 
subscribing  Avitnesses  to  the  will  should  be  examined,  and  the 
other  witnesses  were  dead,  or  resided  out  of  the  state,  or  were 
insane,  then  such  proof  should  be  taken  of  the  hand-writing  of 
the  testator,  and  of  the  witness  or  witnesses  so  dead,  absent,  or 
insane,  and  of  such  other  circumstances  as  would  be  sufficient 
to  prove  such  will  on  a  trial  at  law.  The  next  section  provided 
that  if  it  should  appear,  upon  the  proof  taken,  that  such  will 
was  duly  executed,  that  the  testator,  at  the  time  of  executing 
the  same,  was  in  all  respects  competent  to  devise  real  estate,  and 
was  not  under  restraint,  the  wiU  and  the  proofs  and  examina- 
tions so  taken  should  be  recorded,  and  the  record  thereof  signed 
and  certified  by  the  surrogate.  These  were  all  the  provisions 
of  the  revised  statutes  relative  to  the  probate  of  a  will  of  real 
property,  where  all  or  any  of  the  subscribing  witnesses  were 
alive  and  could  be  examined.     And  in  all  such  cases  the  al 


52  CASES  IN  CHANCERY.  [Q^T.  t 


Jauncey  v.  Thome. 


(owing  of  probate,  by  the  surrogate,  and  admitting  the  will 
to  be  recorded,  rendered  the  original  will,  or  the  record  of  the 
proof  thereof,  prima  facie  evidence  of  the  due  execution  of 
such  will ;  but  subject  to  be  rebutted  by  contrary  proof.  (2  R, 
S.  58,  §  15.) 

It  will  be  seen  by  reference  to  these  several  provisions  of  the 
revised  statutes,  .which  are  substantially  the  same  with  those 
which  were  previously  in  existence,  except  as  to  the  tribimal  in 
which  the  proof  was  to  be  taken,  that  nothing  is  said  as  to  the 
necessity  of  each  witness  being  able  to  prove  that  all  the  for- 
malities required  by  law  were  complied  with,  where  all  the 
subscribing  witnesses  are  alive  and  in  a  situation  to  be  exam- 
ined. The  statute  only  requires,  in  such  cases,  that  it  should 
appear  from  the  proof  thus  taken,  that  the  will  was  duly  exe- 
cuted, by  a  testator  who  was  competent  to  make  a  wiU,  and 
■vho  was  free  from  restraint.  Even  upon  a  bill  filed  to  estab- 
lish a  will  of  real  estate,  and  where  the  decree  is  to  be  con- 
clusive upon  the  rights  of  the  heirs  at  law,  the  court  of  chancery 
does  not  require  that  each  subscribing  witness  should  be  able  to 
recollect,  and  prove,  that  all  the  formalities  of  the  statute  were 
complied  with.  The  rule  of  the  English  court  of  chancery  is, 
that  upon  such  a  bill,  all  the  subscribing  "witnesses,  if  living 
and  competent  to  testify,  must  be  called  by  the  party  seeking 
to  establish  the  will,  and  must  be  examined  by  him ;  so  as  to 
give,  the  adverse  party  an  opportunity  to  cross-examine  them 
as  to  the  sanity  of  the  testator,  and  the  circumstances  attend- 
ing the  execution  of  the  will.  [Townseml  v.  Ives,  1  WUs. 
Rep.  216 ; ,  Ogle  v.  Cook,  1  Ves.  sen.  177 ;  Hudson  v.  Kersey, 
4  Burn.  Eccl.  Law,  102.)  And  the  rule  ij  the  same  upon  the 
trial  of  an  issue  of  devisavit  vel  non,  awarded  by  the  court  of 
chancery.  {^Booth  v.  Blundell,  Coop.  Chan.  Ca.  136.)  But  1 
have  not  been  able  to  find  any  case  in  which  it  has  been  held 
to  be  necessary  that  all  the  witnesses  should  testify  to  the  due 
execution  of  the  will ;  and  that  the  testator  was  of  sound  and 
disposing  mind  and  memory,  at  the  time  of  the  execiltioi. 
thereof.  On  the  contrary,  in  the  case  of  Lowe  v.  Jolliffe,  (1 
W.  Black.  Rep.  3P5,)  upon  a  trial  at  bar  in  the  court  of  king'i 
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bench,  ou  an  issue  of  devisavit  vel  non  out  of  chancery,  the 
will  was  established,  although  all  the  subscribing  witnesses 
swore  that  the  testator  was  utterly  incapable  of  making  a  will, 
or  of  transac  tmg  any  other  business  whatever,  at  the  time  the 
wi^  in  controversy  was  supposed  to'  have  been  executed.  And 
all  th6  subscribing  witnesses  in  that  case  were  subsequently 
convicted  of  perjury.  [See  King  v.  The  Nueys  ^  Galey, 
Idem,  416.)  Om-  statute  provides,  in  express  terms,  that  if  any 
one  of  the  subscribing  witnesses  is  examined,  and  the  others 
are  dead  or  incompetent,  or  out  of  the  jurisdiction  of  the  state, 
the  will  may  be  admitted  to  probate,  upon  proof  of  the  hand- 
writing of  the  testator  and  of  the  witnesses  who  cannot  be  ex- 
amined, and  of  such  other  circumstances  as  would  be  sufficient 
to  prove  such  will  on  a  trial  at  law.  I  cannot  believe,  there- 
fore, it  would  be  a  proper  construction  of  this  statute  to  reject 
the  probate  of  a  will,  where  all  the  subscribing  witnesses  are 
competent  and  are  actually  examined,  upon  the  very  narrow 
ground  that  some  of  them  cannot,  after  ten  years,  recollect  that 
aU  the  requisites  of  the  statute  of  wills  were  complied  with. 
The  next  question  for  consideration,  therefore,  is,  whether  ii 
appears,  upon  the  proofs  taken  before  the  surrogate  in  this  casf,, 
ihat  the  instrument  propounded  for  probate  as  the  will  of  Wil- 
liam Jatmcey,  was  duly  executed  as  a  will  of  real  estate. 

The  second  section  of  the  act  of  March  5th,  1813,  in  refer- 
ence to  the  execution  of  wills  of  real  estate,  is  the  same  in  sub- 
stance as  the  provision  of  the  statute,  29th  Charles  2d,  c.  3,  on 
that  subject.  And  the  decisions  in  the  English  courts,  under  the 
last  mentioned  statute,  especially  such  as  were  made  previous 
to  our  separation  from  the  mother  country,  are  proper  to  be 
taken  into  consideration,  in  determining  the  question  whether  the 
instrument  propounded  is  proved  to  have  been  duly  executed, 
according  to  the  requirements  of  the  act  of  1813.  The  language 
of  the  last  mentioned  act  is,  that  "  every  such  last  will  and  testa- 
ment shall  be  in  writing,  and  signed  by  the  party  making  the 
same,  or  by  some  other  person,  in  his  presence,  and  by  his  express 
direction ;  and  shall  be  attested,  and  subscriued  in  the  presence 
of  such  party,  by  three  or  more  credible  witnesses,  or  such  last 


54  CASES  IN  CHANCERY.  [Oct.  6 


Jauncey  v.  Thome. 


will  and  testament  shall  be  utterly  void."  (1  R.  L.  1813,  |>. 
364, 5  2.)  Two  questions  arose  under  the  English  statute,  soon 
after  its  passage,  which  are  to  some  extent  involved  in  the  de- 
cision of  this  case.  The  first  was,  whether  it  was  necessary 
that  the  testator  should  actually  sign  the  will  in  the  presence 
of  the  attesting  witnesses ;  and  the  second,  whether  it  was  ne- 
cessary that  he  should  publish  it,  as  a  will,  in  the  presence  of 
such  witnesses.  Both  of  these  questions  arose  in  the  case  of 
PeateY.  Ougley,  {Com.  Rep.  197,)  on  the  trial  of  an  ejectment 
suit,  before  Chief  Justice  Trevor,  some  thirty  years  after  the 
passage  of  the  statute.  And  if  the  recollection  of  the  witness 
was  to  be  relied  on,  as  to  what  actually  occurred  at  the  execu- 
tiori  5f  the  wUl,  his  lordship  decided  both  those  questions  in  the 
negative.  Very  little  reliance,  however,  is  to  be  placed  upop 
that  case,  as  a  judicial  decision,  upon  either  of  the  questions  re- 
ferred to.  For  it  was,  at  the  best,  a  mere  nisi  prius  decision ; 
and  it  appears  to  have  been  submitted  to  the  jury,  as  a  question  , 
of  fact,  whether  the  provisions  of  the  statute  had  been  complied 
with.  And,  under  the  circumstances  of  that  case,  I  think  the  jury 
were  authorized  to  presume  that  the  will  was  not  'only  signed 
in  the  presence  of  all  the  subscribing  witnesses,  but  that  it  was  also 
published  by  the  testator  as  his  will,  in  their  presence.  Two  of 
the  witnesses  were  dead,  and  the  survivor  was  examined  twentj  • 
seven  years  after  the  will  was  executed.  It  is  hardly  probable, 
therefore,  after  such  a  lapse  of  time,  that  he  would  recollect 
what  occurred  at  the  execution  of  the  will.  And  the  circum- 
stances having  passed  from  his  mind,  he  might  very  naturally 
suppose  he  did  not  see  the  testator  write  his  name  to  the  will, 
or  hear  him  tell  the  witnesses  what  the  instrument  was  which 
they  were  called  upon  to  attest  the  execution  of.  But  the  at- 
testation clause,  which  was  in  the  hand-writing  of  the  testator, 
in  that  case,  stated  that  the  instrument  which  the  witnesses 
were  called  on  to  attest,  was  signed,  sealed,  and  published  aa 
his  will,  in  their  presence. 

In  reference  to  the  first  question,  however,  the  case  of  Le- 
maine  v.  Stanley,  (3  Lev.  Rep.  1,)  and  the  case  in  Skinnei, 
[Anon  Skin.  Rep.  227,)  must  have  assumed  the  ground  that 
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an  actual  signing  of  the  will,  by  the  testator,  in  the  presence  of 
all  the  subscribing  witnesses,  was  unnecessary ;  though  I  think 
the  first  case  was  an  erroneous  construction  of  the  statute,  as 
to  what  a  signing  of  the  will  by  the  testator  really  was.  Inde- 
dependent  of  those  cases,  it  has  been  deliberately  settled, 
in  England,  for  nearly  a  century,  that  the  statute  of  29th 
Charles  2d,  chapter  3,  did  not  require  the  testator  to  sign  his 
will  in  the  presence  of  the  attesting  witnesses,  provided  it  was 
"actually  signed  by  him,  previous  to  his  acknowledgment  and 
publication  of  the  will  in  the  presence  of  all  or  each  of  those 
witnesses. 

In  Stonehouse  v.  Evelyn,  which  came  before  Sir  Joseph 
Tekyl,  the  master  of  the  rolls,  in  1734,  (3  Peere  Wms.  Rep. 
253,)  the  proof  was  full  that  all  of  the  attesting  witnesses  sub 
scribed  their  names  to  the  will  in  the  presence  of  the  testatrix. 
But  one  of  them  said  he  did  not  see  her  sign  the  will ;  but  she 
owned,  at  the  time  the  witnesses  attested  it,  that  her  name, 
signed  thereto,  was  her  own  hand-writing.  His  honor  held 
that,  without  doubt,  that  was  suflScient,  And  the  reporter  adds, 
that  on  the  same  day,  he  mentioned  that  decision  to  Justice 
Fortescue  Aland,  formerly  a  judge  of  the  king's  bench,  and 
then  one  of  the  justices  of  the  court  of  common  pleas,  who  said 
it  was  the  common  practice,  and  that  he  had  so  ruled  two  or 
three  times,  upon  evidence,  at  the  circuit ;  and  that  it  was  suf- 
ficient if  one  of  the  subscribing  witnesses  swore  that  the  testator 
acknowledged  the  signature  to  be  his  own  hand-writing.  The 
question  came  before  Lord  Hardwicke,  eighteen  years  after- 
wards, in  the  case  of  Grayson  v.  Atkinson,  (2  Ves.  sen.  454,) 
and  he  decided  that  it  was  not  necessary  that  the  testator 
should  sign  the  will  in  the  presence  of  the  witnesses ;  but  that 
an  acknowledgment  by  him  to  the  attesting  witnesses  that  it 
was  his  hand,  was  sufficient.  Two  years  afterwards,  the  case 
of  Ellis  V.  Smith,  (1  Ves.jun.  12,)  came  before  his  lordship, 
assisted  by  the  master  of  the  rolls,  the  chief  justice  of  the  com- 
mon piea»,  and  the  chief  baron  of  the  exchequer.  And  the 
question  was  there  deliberately  decided,  that  the  acknowledg- 
ment of  the  testator,  before  thi  attesting  witnesses  to  a  vriU 
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previously  signed  by  him,  was  equivalent  to  signing  it  befora 
them,  and  was  a  good  execution  of  the  will.  Since  this  last 
decision,  in  1754,  the  law  appears  to  have  been  unquestioned  in 
England,  that  under  the  statute  of  Cliarles  2d,  it  is  not  neces- 
sary to  the  validity  of  a  will  of  real  estate  that  the  testator 
should  have  signed  it  in  the  presence  of  the  subscribing  wit- 
nesses. And  this  construction  of  the  statute  appears  to  have 
been  followed  in  this  state,  and  in  most  of  the  states  of  the 
union  which  have  adopted  the  language  of  that  statute,  in  pre- 
scribing the  formalities  to  be  observed  in  the  execution  of  wills. 

It  was  also  settled  in  England,  at  a  very  early  day,  that  a 
will  of  real  estate,  attested  by  three  witnesses,  who  at  several 
times  subscribed  their  names,  in  the  presence  of  the  testator 
and  at  his  request,  was  valid,  although  all  the  witnesses  were 
never  present  at  the  same  time.  (Anon.  2  Chan.  Ca.  109. 
Cook  V.  Parsons,  Free,  in  Chan.  184.  Jones  v.  Lake,  2  Atk. 
176,  n.)  It  is  at  least  doubtful  whether  the  decisions  upon 
either  of  these  questions  wer*  in  conformity  with  the  intention 
of  the  framers  of' the  provisions,  in  the  statute  of  Charles,  relative, 
to  the  execution  of  wills  of  real  estate.  But  they  are  in  con- 
formity with  the  letter  of  the  statute,  which  only  required  that 
the  will  should  be  signed  by  the  testator,  but  not  that  such 
signing  should  take  place  in  the  presence  of  the  attesting  wit- 
nesses. Nor  did  the  statute,  in  terms,  require  the  witnesses  to 
attest  the  will  ai  the  same  time,  and  in  the  presence  of  each 
other,  but  only  that  the  will  should  be  attested  by  three  wit- 
nesses who  should  subscribe  the  same  in  the  presence  of  the 
testator.  These  decisions  had  been  so  long  acquiesced  in  as  to 
have  become  a  rule  of  property  previous  to  the  revolution.  It 
is  therefore  too  late  to  disturb  them,  in  reference  to  any  rights 
which  had  accrued  under  wills  previous  to  the  revised  statutes ; 
or  even  since,  so  far  as  the  language  of  the  statute  has  not 
been  changed. 

This  construction  of  the  statute  having  been  estabUshed,  the 
question  naturally  arose  what  it  was  that  the  subscribing  witnes- 
ses to  the  will  Avere  to  attest  ?  the  fact  that  the  testator  had  ao- 
dually  signed  the  instrument,  and  that  he  recognized  or  publisl 
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ed  It  (w  hia  will,  or  only  the  fact  that  he  acknowledged  the 
execution  of  the  instrument  to  which  he  requested  them  to  sub- 
scribe their  names  as  witnesses ;  leaving  the  facts  that  it  had 
been  actually  signed  by  him,  or  by  his  dkection  and  in  hia 
presence,  and  that  he  intended  it  as  a  testamoiilary  dispoaitioji 
of  his  property,  to  be  supplied  by  other  proofs,  if  necessary? 
Upon  a  careful  examination  of  the  cases  on  this  subject,  in 
England,  I  am  not  prepared  to  say  that  the  question  as  to  the 
necessity  of  an  admission  of  his  signature,  or  of  a  recognition 
of  the  instrument  by  the  testator  as  a  will,  to  and  in  the  pres- 
ence of  the  attesting  witnesses,  at  the  time  they  signed  their 
names  to  such  instrument  as  witnesses,  was  definitively  settled 
there  previoiis  to  our  declaration  of.  independence.  But  in  a 
comparatively  recent  case,  ( The  Trustees  of  the  British  Muse 
um  V.  White,  3  Moore  ^  Paynis  Rep.  689  ;  6  Bing.  Rep. 
/?10,  (S.  C.)  both  branches  of  this  question  came  before  the  late 
Chief  Justice  Tindal,  and  his  associates,  and  were  delibeiately 
decided  by  them.  The  case  came  up  in  the  form  of  a  special 
verdict  found  upon  the  trial  of  a  feigned  issue,  of  devisavit  vcl 
nan,  out  of  the  court  of  chancery.  Of  course  there  was  no  room 
for  presumption  that  the  witnesses,  or  any  of  them,  had  forgotten 
the  circumstances  attending  the  execution  of  the  supposed  will. 
By  the  special  verdict,  it  appeared  that  the  instrument,  which 
Mpon  its  face  purported  to  be  the  testator's  will,  was  aU  in  his 
hand-writing,  except  the  signatures  of  the  subscribing  witnesses ; 
hat  immediately  above  theh  names  there  were  written  these 
■"Voids,  in  his  hand-writing,  "  In  the  presence  of  us  as  witnesses 
thereto ;"  that  the  testator  had  signed  it  before  it  was  signed  by 
the  witnesses,  or  either  of  them  ;  that  about  five  months  before 
his  death  he  requested  two  of  the  attesting  witnesses  to  sign 
their  names  to  the  instrument,  and  tl;ey  did  so  in  his  presence, 
but  they  did  not  see  his  signature,  nor  were  they  informed  by 
him  then,  or  at  any  other  time,  what  was  the  nature  of  the 
instrument,  or  why  they  were  requested  to  sign  the  same  ;  that 
about  two  months  afterwards  the  testator  requested  the  other 
subscribing  witness  to  sign  his  name  to  the  instrument,  which 
he  immediately  did  in  the  testator's  presence,  who  then  inform- 
YoL.  II.  8 
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ed  hiiii  that  it  was  his  will ;  and  that  the  testator  .VU3  of  sound 
and  disposing  mind  and  memory,  at  the  time  he  signed  the 
paper  himself,  and  also  at  the  times  wjien  the  witnesses, signed 
their  names  to  the  same.  The  court,  upon  a  full  argument, 
and  after  taking  time  to  examine  the  questions  raised,  decided  in 
favor  of  the  vaUdity  of  the  will.  The  question  again  came  be- 
fore that  court,  about  two  years  afterwards,  and  in  substantially 
the  same  form,  in  the  case  of  Wright  v.  Wright,  (5  Moore  6^ 
Pay.  Rep.  316,)  upon  an  issue  ordered  by  the  vice  chancellor. 
But  the  court  informed  the  counsel  for  the  defendant  that  they 
intended  to  adhere  to  the  decision  in  the  case  of  White  v.  The 
Trustees  of  the  British  Museum ;  and  that  if  the  defendant 
was  not  satisfied  with  it,  he  could  appeal  to  a  higher  tribunal, 
as  the  question  was  open  to  him  upon  the  record. 

I  am  not  prepared  to  go  the  whole  length  of  these  last  two 
decisions.  For  they  establish  the  principle  that,  under  the  stat 
ute  of  Charles,  an  instrument  may  be  a  vaHd  will  of  real  estate, 
although  neither  of  the  subscribing  witnesses,  at  the  time  they 
attested  its  execution,  knew  or  were  informed  that  it  was  a 
will,  or  that  it  had  been  signed  by  the  alleged  testator,  or  by 
any  one  for  him,  so  as  to  make  it  a  valid  will  upon  its  being 
duly  attested  or  signed  by  the  necessary  number  of  witnesses. 
What  do  the  witnesses  attest  in  such  a  case,  where  they  are 
entirely  ignorant  of  what  the  testator  is  intending  to  do,  or 
what  he  has  done,  or  what  is  the  object  of  obtaining  their  sig- 
natures to  the  paper  which  is  presented  to  them  for  that  pur- 
pose ?  Certainly  nothing.  For  they  neither  attest  the  instru- 
ment as  a  will,  which  the  testator  has  in  fact,  though  without 
their  knowledge,  already  signed,  nor  the  fact  that  he  has  sign-, 
ed  the  instrument  in  their  presence,  nor  that  he  has  admitted 
to  them  that  it  had  been  signed  by  him  before  that  time.  Sure- 
ly the  (ittesting  witnesses  should  see  the  testator,  or  some  one 
for  him,  sign  the  instrument  which  they  are  called  upon  to 
witness ;  or  the  testator  should  either  say  or  do  something, 
in  their  jwesence  or  hearing,  indicating  that  he  intends  u. 
recognize  such  instrument  or  paper  as  one  which  has  been 
signed  by  him,  as  a  vahd  will,  or  as  having  been  signed 


1846  ]  CASES  IN  CHANCERY,  59 


Jaunoey  v.  Thorne. 


by  his  authority  for  the  purposes  therein  expressed.  At  the 
same  time,  I  do  not  deem  it  necessary  that  the  testator  should 
in  terms  declare  that  his  name,  signed  to  the  will,  was  so  sign- 
ed by  him,  or  that  it  was  so  signed  by  his  authority  and  direc- 
lion,  and  in  his  presence.  But  the  production  of  the  will  with 
his  name  subscribed  to  it,  and  in  such  a  way  that  the  signar 
ture  couIq  be  seen  by  the  attesting  witnesses,  and  the  request  of 
the  testator  tnat  tney  should  witness  the  execution  of  the  instru- 
ment by  him,  or  as  his  will,  would  of  itself  be  a  sufficient  ac- 
knowledgment of  his  signature  to  render  the  will  valid,  under 
the  provisions  of  the  Eict  which  was  in  force  when  this  will  was 
made.  [iSee  Devisees  of  Eelbeck  v.  Granherry,  2  Hayio.  Rep. 
232 ;  Hall  v.  Hall,  17  Pick.  Rep.  373 ;  Cochran's  will,  3 
Bihh's  Rep.  494 ;  llott  v.  Genge,  3  Curt.  Eccl.  Rep.  172.) 

It  is  a  very  different  question,  however,  whether,  to  sustain 
and  establish  the  validity  of  a  will,  the  courts  should  hold  it  to 
be  necessary  for  the  subscribing  witnesses  to  recollect  and  i«istify 
to  the  fact  that  aU  the  formaUties  prescribed  in  the  statute  were 
actually  complied  with.  For  if  this  were  required,  very  few 
devises  of  property  would  be  supported  unless  the  testimony  of 
the  witnesses  was  taken  and  perpetuated  very  soon  after  the 
wills  attested  by  them  were  made.  This,  in  many  cases, 
would  be  wholly  impracticable ;  as  the  testator  frequently  lives 
many  years  after  he  has  executed  his  will.  And  where  there  ia 
good  reason  to  suppose  the  will  has  been  duly  executed,  and 
that  no  fraud  or  want  of  testamentary  capacity  existed  at  the 
time  it  was  made,  justice  to  the  dead  as  well  as  to  the  hving, 
requires  that  the  declared  wishes  of  the  testator  should  not  be 
defeated  by  the  imperfect  recollections  of  the  attesting  witnesses ; 
or  by  reason  of  their  deaths  or  removal  beyond  the  jurisdiction 
of  the  state.  It  is  for  this  reason  that  the  most  liberal  presump- 
tions, in  favor  of  the  due  execution  of  wills,  are  sanctioned  by 
courts  of  justice,  where  from  lapse  of  time,  or  otherwise,  it  may 
be  impossible  to  give  positive  evidence  on  the  subject.  A  will 
may,  therefore,  be  sustained  even  in  opposition  to  the  positive 
testimony  of  one  or  more  of  the  subscribing  witnesses,  who, 
ftlther  mistakenly  or  corruptly,  swear  that  the  formalities  re- 
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quired  by  the  statute  were  not  complied  with,  if  f;  om  other  testi- 
mony in  the  case  the  court  or  jury  is  satisfied  ths  i.  the  contrary 
was  the  fact.  And  where  any  of  the  witnesses  aie  dead,  or  in 
such  a  situation  that  their  testimony  cannot  be  obtained, 
pi'cof  of  their  signatures  is  received,  as  secondary  eridence  of 
the  facts  to  which  they  have  attested  by  subscribing  the  v/ill  as 
witnesses  to  the  execution  thereof.  The  same' rule  is  frequent- 
ly applied  to  the  case  of  a  subscribing  witness  who  is  called 
and  sworn,  but  who,  from  defect  of  memory,  has  no  recollection 
of  the  transaction  exuept  that  his  signature  to  the  will  is  genuine. 
The  decisions  which  have  a  bearing  upon  the  question,  whether 
the  evidence,  in  this  case,  was  sufficient  to  establish  the  fact  that 
the  testator  subscribed  and  pubUshed  the  instrument  propounded 
as  his  will,  or  recognized  the  same  as  having  been  signed  by 
him,  in  the  presence  of  the  three  subscribing  witnesses  who  sign- 
ed their  names  in  his  presence,  are  very  numerous  ;  and  it  may 
be  useful,  in  considering  that  question,  to  refer  to  some  of  them. 

In  the  case  of  Hudson's  will,  (Skin.  Rep.  79,)  which  came 
before  the  court  of  king's  bench,  on  a  trial  at  bar,  only  five 
years  after  the  statute  of  Charles,  the  wiU  was  established 
against  the  testimony  of  two  of  the  subscribing  witnesses,  whc 
swore  the  testator  did  not  execute  the  will,  he  being  incapable 
of  doing  so,  and  that  his  mark  was  affixed  by  another  guiding 
his  hand,  and  that  he  said  nothing ;  the  court  and  jury  being 
satisfied  from  other  evidence,  that  the  will  was  duly  exe- 
cuted. In  the  case  of  Hands  v.  James,  [ComyrHs  Rep.  531,) 
where  the  witnesses  to  the  will  were  all  dead,  it  was  left  to  the 
jnrj  to  presume  that  they  subscribed  as  witnesses  in  the  testa- 
tor's presence ;  although  that  fact  was  not  stated  in  the  attesta- 
tion clause.  And  that  decision  was  followed  in  the  subsequent 
cases  of  Croft  v.  Pawlet,  (2  Stra.  Rep.  1109,)  and  of  Brice  v. 
Smith,  ( Willes^  Rep.  1.) 

Previous  to  the  English  statute  of  July,  1837,  (1  Yict.  ch.  26,)  for 
the  amendment  of  the  law  with  respect  to  wills,  very  few  cases 
arose  before  the  ecclesiastical  courts,  in  England,  calling  for  a 
construction  of  the  laws  relative  to  the  execution  of  wills  of  rea 
estate.    But  that  statute  requires  the  same  formaUties  to  be  ob 
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perved  in  the  making  of  wills  of  personal  property  as  of  real  es- 
tate. The  ninth  section  of  the  act  requires  that  the  will  shall 
be  signed  at  the  foot  or  end  thereof,  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction,  and  that  sucli 
signature  shall  be  made,  or  aclmowledged,  by  the  testator,  in  the 
presence  of  two  or  more  witaesses  present  at  the  sanje  time, 
and  that  such  witnesses  shall  attest  and  subscribe  the  will  in  the 
presence  of  the  testator.  And  since  the  passage  of  that  statute, 
several  cases,  involving  the  question  as  to,  what  evidence  is 
requisite  to  establish  a  will  under  its  provisions,  have  come  be- 
fore Sir  Herbert  Jenner  Fust,  the  official  principal  of  the  arches 
court  and  judge  of  the  prerogative  court  of  Canterbury.  Al- 
though the  decisions  of  that  very  able  and  distinguished  judge 
and  civilian,  are  of  no  higher  authority  here  than  those  of 
judges  of  other  courts  in  England,  and  in  our  sister  states,  hav- 
ing the  same  experience  and  knowledge  in  testamentary  cases, 
they  are  entitled  to  great  consideration,  as  judicial  opinions 
upon  the  examination  and  decision  of  the  question  now  undei 
consideration.  It  will  be  recollected  that  the  statute,  1  Vict, 
ch.  26,  requires  that  the  signature  of  the  testator  shall  be  made 
or  acknowledged  by  him  in  the  presence  of  two  or  more  attest- 
ing witnesses,  present  at  the  same  time.  And  the  decisions  of 
Sir  Herbert  Jenner  Fust  to  which  I  shall  refer,  are  mostly  upon 
the  question  whether  these  requirements  of  the  statute  had 
been  complied  with,  in  making  the  wills  propounded  for  probate. 
In  Chambers  Sf  Yatman  v.  The  Queen's  Proctor,  (2  Curt. 
E-xl.  Rep.  415,)  which  came  before  the  prerogative  court,  in 
May,  1840,  there  were  three  witnesses  to  the  will.  One  of 
them  swore  that  it  was  signed  by  the  testator  in  the  presence 
of  all  of  them,  and  that  he  then  put  his  finger  upon  the  seal, 
and  said,  "  this  is  my  act  and  deed,"  and  then  they  witnessed  it 
as  a  will,  in  his  presence.  Another  testified  to  the  acknowledg- 
ment of  it  as  a  will,  but  could  not  recollect  that  the  testator 
eigned  it  in  her  presence,  or  that  he  said  any  thing  about  his 
signatme  to  it.  And  the  third  swore  that  be  did  not  see  tJie 
testator  sign  the  will,  but  ihat  there  were  a  signature  and  a 
eea!  afiSxed  to  it ;  and  tliat  \^hen  they  vre  requested  to  wit- 
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ness  tlie  will,  the  testator  pointed  to  the  seal  where  his  name 
was  already  written.  The  counsel  for  the  crown  contended 
that  the  will  was  not  executed  in  conformity  to  the  statute ;  as 
two  of  the  witnesses  swore  that  the  will  was  not  signed  in  thei- 
presence,  and  there  was  no  direct  acknowledgment  of  his  sig- 
nature, as  such,  by  the  testator.  But  the  learned  judge  de- 
clared he  was  satisfied,  from  the  evidence,  that  the  will  was 
signed  by  the  testator  in  the  presence  of  all  the  witnesses,  and 
fhat  two  of  them  had  forgotten  the  fact.  And  in  the  case  of 
Gove  V.  Garvin,  (3  Curt.  157,)  which  came  before  the  samn 
court,  two  years  afterwards,  the  same  learned  judge  pronounced 
in  favor  of  the  due  execution  of  a  will,  upon  proof  by  the 
scrivener,  who  drew  and  witnessed  the  will,  that  it  was  signed 
by  the  testator,  in  the  presence  of  him  and  of  the  other  wit- 
ness ;  although  the  latter,  who  was  not  examined  until  two 
years  after  the  will  was  made,  was  confident  that  the  will  was 
not  signed  by  the  testator  in  his  presence,  and  that  nothing 
was  said  about  his  signature. 

In  the  case  of  llott  v.  Genge,  [Idem,  160,)  decided  in  the 
same  year,  the  probate  of  the  will  was  rejected ;  the  testator,  at 
the  time  he  requested  the  witnesses  to  put  their  names  to  it, 
having  carefully  concealed  the  writing,  so  that  they  did  not  see 
his  name ;  and  having  neither  signed  it  in  their  presence,  nor 
told  them  it  was  signed  by  him.  In  that  case,  however,  Sir  H.  J, 
Fust  admits  there  may  be  a  virtual  acknowledgment  of  his  sig- 
nature by  the  testator.  He  says,  "  it  is  not  necessary  that  the 
testator  should  state  to  the  witnesses  that  it  is  his  signature ;  the 
production  of  a  will  by  the  testator,  it  having  his  name  upon  it, 
and  a  request  to  the  witnesses  to  attest  it,  would  be  a  sufficient 
acknowledgment  of  the  signature,  under  the  present  statute." 

In  the  case  of  Gaze  v.  Gaze,  [Idem,  451,)  before  the  same 
court,  in  March,  1843,  the  testator  produced  to  the  attesting 
witnesses  a  will,  all  in  his  own  hand-writing,  having  his  name 
and  seal  affixed,  and  requested  them  to  sign  their  names  under 
his,  or  "  down  here,"  pointing  to  a  place  just  below  his  own 
name  and  seal.  And  the  court  held  that  this  was  a  sufficient 
acknowledgment  of  his  signature,  by  th»  testator ;  although 
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ihere  was  no  certain  evidence  that  the  signature  way  in  the 
testator's  hand-writing,  and  only  one  of  the  witnesses  knew  that 
it  was  a  will  when  they  were  called  on  to  attest  it.  The  case 
of  Blake  v.  Knight,  {Idem,  547,)  came  before  the  same  court 
about  two  months  afterwards,  and  a  similar  decision  was  made. 
In  that  case  the  three  attesting  witnesses  were  examined  ;  and 
the  substance  of  their  testimony  was,  that  the  decedent  did  not 
sign  the  will  in  their  presence,  nor  formally  acknowledge  his 
signature  to  them,  nor  did  they  recollect  to  have  seen  his  sig- 
nature ;  that  the  first  witness  received  notice  that  he,  and  hia 
son  and  his  apprentice,  the  three  attesting  witnesses,  were  wanted 
by  the  decedent  to  witness  his  will,  and  they  went  to  his  rooir 
accordingly ;  that  he  there  produced  the  will,  which  was  writ- 
ten on  one  side  of  a  sheet  of  paper^  and  spread  it  out  upon  the 
table,  before  them,  and  said  :  "  This  is  my  will ;  it  is  a  small 
will,  written  on  one  sheet  of  paper  and  all  on  one  side  ;  will  you 
witness  it  ?"  and  that  they  then  subscribed  their  names  to  it  as 
witnesses,  in  his  presence,  no  other  person  being  in  the  room. 
It  further  appeared,  that  the  testator  had  formerly  been  a  writer 
in  an  attorney's  office,  and  that  the  will  was  in  his  ovm  hand- 
writing ;  the  attestation  clause,  upon  its  face,  being  in  such  a 
form  as  to  show  that  all  the  provisions  of  the  recent  statute  had 
been  complied  with,  in  executing  the  will.  His  honor  said  he 
had  not  a  doubt  that  the  name  of  the  testator  was  signed  to  the 
will  before  the  witnesses  attested  it,  any  more  than  if  they  had 
positively  sworn  to  the  fact,  and  that  the  memory  of  the  wit- 
nesses had  failed  them,  the  transaction  having  taken  place 
moie  than  four  years  previous  to  their  examination  ;  that  the 
court  could  not  safely  trust  to  the  memory  of  witnesses  under 
such  circumstances,  but  must  attend  to  the  facts  of  the  case, 
and  say  whether  it  was  i  atisfied  that  the  name  of  the  deceased 
was  to  the  will  when  the.  witnesses  signed,  whether  signed  in 
their  presence,  or  signed  beforehand  and  acknowledged  in  their 
presence.  He  therefore  pronounced  for  the  validity  of  the  will. 
TJie  like  decision  was  made,  by  him  in  July,  1843,  in  the  case 
of  Keigw'm  v.  Keigwin,  (3  Curt.  607.)  There  the  two  sub- 
scribing witnesses  testified  that  they  were  at  work  in  tlie  house 
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of  the  testatrix ;  that  on  the  day  of  the  date  of  the  will,  she 
brought  a  paper  into  the  room  where  they  both  were,  which 
they  identified  as  the  instrument  propounded  for  probate ;  that 
she  brought  a  pen  and  inkstand  with  her,  and  said  to  them, 
"  I  want  you  to  sign  this  paper,"  and  pointed  to  the  place  where 
they  were  to  sign ;  that  the  paper  was  folded  so  that  they  only 
saw  her  signature,  which  was  then  affixed  to  it ;  that  they  both 
subscribed  it  accordingly  in  her  presence ;  that  they  had  no 
recollection  of  her  having  pointed  out  her  signature  to  them  as 
being  her  name,  but  they  were  certain  she  did  not  say  any 
thing  in  particular  about  her  hand-writing.     The  will  had  been 
prepared  at  the  request  of  the  testatrix  by  a  friend,  and  left  with 
her ;  and  he  dated  it  on  that  day  because  she  told  him  she 
should  have  some  men  to  work  for  her  at  that  time  who  could 
attest  its  execution.     His  honor  said  the  will  was  executed  ac- 
cording to  the  requirements  of  the  statute,  and  that  there  was 
a  sufficient  acknowledgment  of  her  signature  ;  that  it  was  not 
necessary  for  her  to  say,  in  express  terms,  "that  is  my  signo- 
ture  ;"  but  it  was  sufficient  if  it  clearly  appeared  that  the  sig 
nature  was  existent  on  the  will  when  she  produced  it  to  the 
witnesses,  and  was  seen  by  them  when  they  did,  at  her  reques., 
subscribe  their  names  as  attesting  witnesses.     In  the  case  of 
Cooper  V.  Beckett,  {Idem,  648,)  which  came  before  the  same 
judge  a  few  days  afterwards,  he  decided  in  favor  of  the  will, 
upon  the  facts  testified  to  by  the  attesting  witnesses,  and  the 
appearance  of  the  will  itself,  which  was  all  in  the,  hand-writing 
of  the  testator,  although  both  subscribing  witiiesses,  two  igno- 
rant servants  in  the  house,  thought  the  testator's  name  had  nol 
been  subscribed  to  the  will  when  their  subscriptions  were  made. 
I  have  doubts  as  to  the  correctness  of  this  last  decision,  however, 
if  the  learned  judge  was  right  in  supposing  that,  under  the 
recent  English  statute,  the  signing  of  the  testator  must  actually 
precede  the  subscriptions  of  the  witnesses,  and  that  it  is  not 
sufficient  for  him  to  sign  the  will  the  moment  after,  in  their 
presence   and   under   their   cognizance.     For   the   impression 
which  the  testimony  in  that  case  makes  upon  my  mind,  as  to 
ihe  matter  of  fact,  is  that  immediately  after  the  witnesses  had 
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subscribed  their  names,  the  testator  took  the  pen  and  wrote  his 
own  name,  saying  to  them  at  the  same  time,  "  this  is  niy  ngm«> 
in  your  presence  ;'•'  which  any  testator,  who  was  ignorant  of 
the  previous  decisions  of  the  court  upon  the  question,  might  have 
supposed  was  the  same  thing  as  if  he  had  signed  his  name  me 
instant  before  the  witnesses  subscribed  theirs.  It  may  also  be 
remarked,  in  relation  to  the  last  case,  that  the  witnesses  must 
have  been  examined  within  four  or  five  months  after  they  at- 
tested the  execution  of  the  will,  which  is  also  a  circumstance 
in  favor  of  the  probable  accuracy  of  their  recollections  as  to 
what  actually  took  place.  But  a  wrong  conclusion,  by  a  judge, 
upon  a  matter  of  fact,  does  not  detract  from  the  value  of  his 
opinion  upon  a  question  of  law  which  is  involved  in  his  decis- 
ion ;  unless  the  legal  principle  decided  by  him  would,  if  estab- 
lished, have  a 'tendency  to  lead  the  mind  to  wrong  conclusions 
as  to  matters  of  fact. 

I  have  intentioiially  omitted  to  refer  to  several  other  cases  in 
the  prerogative  court,  which  are  to  be  found  in  Curteis'  Reports, 
having  a  bearing  upon  the  question  now  under  consideration, 
because  they  arose  upon  summary  applications,  and  were  de- 
cided ex  parte.  The  only  other  case,  in  that  court,  to  which  I 
shall  refer,  was  decided  upon  contestation,  in  June  of  the  present 
year.  It  is  the  case  of  Le  Bas  v.  Gregory  6j-  McOidlock, 
(10  Lond.  Jur.  Rep.  718 ;)  and  it  contains  a  reiteration  of  the 
principle  embraced  in  the  previous  decisions,  which  I  have 
stated  more  at  length.  I  only  refer  to  it,  therefore,  to  show  that 
down  to  this  time  the  opinion  of  Sir  Herbert  Jenner  FUst  re- 
mains unchanged,  that  where  there  is  an  infirmity  in  the  recol- 
lections of  the  attesting  witnesses,  to  a  will,  as  to  what  took 
place  at  the  time  of  its  execution,  the  court  does  not  require 
positive  and  aflSrmative  evidence  that  all  the  formalities  required 
by  the  statute  were  complied  with ;  but  that  it  will  look  at  all  the 
circumstances  of  the  case,  in  forming  its  conclusions  of  fact  on 
that  subject.  It  also  may  be  fairly  inferred  from  this  recent 
decision,  that  none  of  the  numerous  decisions  in  the  prerogative 
court  to  which  I  have  referred  have  been  overruled  or  question- 
ed in  the  court  of  appeals ;  which  is  the  judicial  committee  of  ■ 
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the  privy  council.  The  case  of  Hudson  v. Parker,  (1  Rob.  Eret. 
Hep.  24 ;  8  Lond.  Jut.  786,  /S*.  C.,)  decided  by  Dr.  liUshington, 
in  July,  1844,  and  referred  to  by  the  counsel  for  these  appeUanta, 
upon  the  argument  in  the  present  case,  is  not  in  conflict  with 
any  of  the  decisions  of  the  learned  judge  whose  seal  Dr. 
Lushington  temporarily  occupied ;  although  he  evidently  doubta 
the  correctness  of  the  decision  of  the  court  of  common  pleas  in 
the  case  of  White  v.  The  Trustees  of  the  British  Museum. 

The  cases  in  oiu'  own  country  are  also  in  conforaiity  to  these 
decisions  in  the  ecclesiastical  courts  in  England.  In  Jackson 
V.  La  Grange,  (19  John.  Rep.  386,)  the  question  arose,  as  to 
the  due  execution  of  a  will,  after  a  lapse  of  twenty-five  years. 
One  subscribing  witness  was  dead.  Another,  who  was  exam- 
ined upon  the  trial,  proved  his  own  signature  as  a  witness,  but 
could  not  recollect  whether  all  the  subscribing  witnesses  were 
present.  Nor  could  he  remember  any  of  the  circumstances 
attending  his  own  attestation,  or  the  execution  of  the  will  by  the 
testator ;  but  he  presumed  it  must  have  been  executed  in  his 
presence,  from  the  fact  that  he  had  witnessed  it.  It  appear- 
ing that  the  other  surviving  vdtness  was  alive  and  within  the 
jurisdiction  of  the  court,  it  was  very  properly  held  that  he 
should  have  been  called  and  sworn.  But  the  late  Chief  J  ustice 
Spencer,  who  delivered  the  opinion  of  the  court  in  that  case, 
said,  if  the  third  witness  had  been  called  and  his  recollection 
had  also  failed  him,  still  if  he  could  have  proved  his  signature. 
It  would,  upon  proving  the  signature  of  the  testator,  have  been 
sufficient  proof  of  the  due  execution  of  the  will  to  entitle  it  to 
be  read  in  evidence ;  that  the  law  did  not  require  impossibihties, 
and  where  a  will  had  been  executed  a  long  time,  it  was  not 
ordinarily  to  be  expected  that  the  witnesses  would  be  able  to 
remember  all  the  material  facts. 

In  the  case  of  Patens  adrrirs  v.  Joe,  (^  J.  J.  Marsh.  Kcp 
113,)  in  the  court  of  appeals  of  Kentucky,  the  question  arose 
upon  an  appeal  from  a  decision  of  a  county  court,  admitting 
the  will  of  T.  Pate  to  be  recorded,  as  fully  proved.  The  testator, 
who  lived  in  Kentucky,  went  to  Virginia,  and  on  his  return 
was  taken  sick  and  died  on  the  road.     He  fell  in  companv  w^lfa 
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William  Compton  and  his  family,  consisting  of  his  wife  Polly 
and  his  brother  Ehas  E.  Compton,  and  travelled  with  them ; 
and,  being  too  unwell  to  ride  on  horseback,  he  got  into  their 
wagon  and  rode  there.  On  the  night  the  will  was  written,  he 
complained  of  being  very  sick,  and  expressed  a  wish  to  get  to 
a  house  where  he  might  write  6r  have  a  will  written.  When 
they  stopped  a  room  was  procured,  and  Elias  E.  Compton  was 
engaged  in  writing  a  will  for  him.  The  insti-ument  produced 
for  probate  was  in  the  hand-writing  of  Elias,  who  was  then 
dead,  and  the  name  of  the  testator  was  also  in  the  same  hand- 
writing. And  the  will  was  attested  by  WUliam  Compton  and 
his  wife,  and  by  his  brother  Elias ;  only  two  subscribing  wit- 
nesses being  required  by  the  laws  of  Kentucky.  The  signa- 
tures of  the  two  brothers  were  in  their  own  hand- writing,  but 
the  name  of  Mrs.  Compton,  the  third  witness,  was  subscribed 
by  her  husband.  She  was  examined  as  a  witness,  several  years 
after  the  occurrence,  but  could  recollect  nothing  of  the  circum- 
stances except  that  Pate  was  sick,  and  rode  in  their  wagon, 
and  was  left  on  the  road.  Her  husband  stated  that  he  had  no 
recollection  of  having  signed  his  name  to  the  will  as  a  witness, 
nor  any  recollection  that  it  was  acknowledged  before  him  by 
Pate,  or  of  seeing  his  brother  write  the  name  of  Pate,  or  that 
the  latter  gave  any  directions  to  his  brother  to  sign  the  will  for 
him.  He  further  stated  that  his  habit  was  never  to  witness 
any  instrument  without  seeing  the  party  executing  it  make  his 
signature,  or  hearing  him  acknowledge  the  instrument ;  from 
which  circumstance  he  supposed  Pate  acknowledged  the  wUl 
in  his  presence,  or  he  would  not  have  attested  it.  But  under 
what  circumstances  he  witnessed  it  he  could  not  recollect ;  nor 
had  he  any  recollection  of  the  fact  of  his  signing  his  wife's 
name  to  the  instrument  as  a  witness,  but  he  should  not  have 
done  so  without  her  consent.  The  wiU  liberated  the  testator's 
slaves,  when  they  should  attain  certain  ages ;  and  it  fell  into 
the  hands  of  one  of  the  testator's  sons,  after  his  death,  and  was 
jproduced  by  the  son,  on  his  being  called  upon  to  do  so  by  a  bill 
in  chancery.  Upon  these  facts  the  court  of  appeals  decided 
that  the  will  was  sufficiently  proved ;  and  affirmed  the  decision 
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of  the  county  court  admitting  it  to  probate.  {See  also  Bailey 
V.  Stiles,  1  Green's  Ch.  Hep.  221 ;  Jackson  v.  Van  Dusen,  S 
John.  Rep.  144 ;  Givin  v.  Radford,  2  Lift.  Rep.  137 ;  Alsey 
Howard's  ieill,  5  Monroe's  Rep.  199.)  The  case  of  Bui  well 
V.  Corbin,{\  Rand.  Rep.  131,)  cited  by  the  counsel  for  the 
appellants,  was  a  decision  by  a  divided  court ;  and  was  virtually 
overruled  in  the  subsequent  case  of  Dudleys  v.  Dudleys,  (3 
Leigh's  Rep.  436.)  And  Judge  Cabell,  who  concurred  in  the 
decision  in  the  case  of  Bunnell  v.  Corbin,  admitted  that  thw 
ground  upon  which  he,  and  two  other  members  of  the  court, 
proceeded  in  that  case  was  wrong ;  and  that  their  decision 
could  only  be  sustained  upon  the  ground  that  the  case  came 
before  them  in  the  shape  of  a  special  verdict,  and  that  even 
then  it  should  have  been  sent  back  for  a  new  trial.  The  prin 
ciple  of  the  several  decisions  which  I  have  referred  to,  upon  tho 
branch  of  the  case  now  under  consideration,  remains  unshakew 
by  any  conflicting  decision  of  suificient  weight  to  induce  me  for 
a  moment  to  doubt  the  correctness  of  such  principle. 

Applying  that  principle,  to  the  testimony  of  the  witnesses  tc 
this  will,  I  think  the  evidence  was  sufficient  to  authorize  the 
surrogate  to  find  and  declare,  as  a  matter  of  fact,  that  the  in- 
strument propounded  was  duly  executed,  by  William  Jauncey, 
as  a  valid  will  of  real  estate.  There  is  no  pretence  that  the 
testator  was  not  in  the  full  possession  of  all  his  mental  facul- 
ties, and  perfectly  competent  to  make  a  testamentary  dispo- 
sition of  his  estate,  with  sense  and  judgment.  It  does  not 
appear  who  drew  the  will.  For  although  it  is  stated  in  the 
answer  to  the  petition  of  appeal  and  revivor,  that  it  was 
wholly  in  the  testator's  hand-writing,  that  fact  was  not  in 
evidence  before  the  surrogate,  and  therefore  ought  not  now  to 
be  taken  into  consideration,  in  determining  the  question, 
v/heth&r  he  decided  correctly  upon  the  evidence  before  him. 
But  it.  clearly  appears  that  the  testator  had  in  his  posses- 
sion a  will,  properly  prepared  for  execution,  purporting  upon 
Its  face  to  dispose  of  property,  to  a  large  amount,  in  t-is 
country  and  also  in  the  English  funds ;  that  when  he  waa 
alone  with  his  barber,  he  produced  this  instrument  and  re- 
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quested  the  barber  to  stay  and  witness  his  signature  to  it ;  and 
that  he  went  to  the  door  of  his  room  and  called  for  the  two 
other  subscribing  witnesses,  who  were  servants  in  ihe  house, 
to  come  into  the  room.  And  he  particularly  inquired  for  James 
Apps,  who,  as  it  subsequently  appeared,  he  had  understood 
was  intending  to  return  to  England,  and  who,  as  he  said,, 
would  be  handy  to  prove  his  signature  there.  AH'  this  denotes 
care  and  deliberation ;  and  shows  that  the  testator  himself  per- 
fectly understood  what  he  was  doing,  and  that  he  was  un- 
doubtedly aware  what  was  necessary  ft)  be  done  to  execute  the 
■  instrument,  produced  by  him,  as  a  valid  will  of  real  and  personal 
estate.  It  does  not  distinctly  appear  whether  the  testator's 
name  was  signed  to  the  will  in  th^  presence  of  Jones,  who  was 
the  first  witness,  or  had  been  previously  signed  to  it.  But 
that  it  was  actually  there,  when  Jones  attested  the  will,  is  evi- 
dent from  his  testimony.  For  he  says  that  the  testator,  putting  his 
finger  on  the  signature  and  seal,  declared  that  he  acknowledged 
the  instrument  as  his  hand  and  seal,  for  the  uses  and  purposes 
therein  mentioned.  Jones  then  subscribed  his  name  as  a  wit- 
ness, in  the  presence  of  the  testator.  The  other  two  witnesses 
came  in  while  Jones  was  there,  and  he  thinks  they  also  signed 
their  names,  as  witnesses,  in  his  presence.  Jones,  who  was 
examined  some  ten  years  after  the  transaction,  and  when 
he  was  about  seventy-seven  years  old,  thinks  he  did  not  know, 
at  the  time  the  instrument  was  executed,  that  it  was  a  will ;  nor 
until  a  year  or  two  aftenvards,  when  the  testator  told  the  wit- 
ness he  wished  to  remind  him  that  he  was  a  witness  to  his 
will.  That  the  witness  is  under  a  mistake  in  supposing  he 
did  not  know  that  it  was  the  testator's  will,  at  the  time  it  was 
executed,  is  evident  from  the  testimony  of  Robinson,  the  coach- 
man ;  the  last  attesting  witness.  For  he  says  Jones  and  Apps 
were  both  present  when  he  witnessed  it ;  although  he  did  not 
see  them  sign  their  names,  as  their  names  and  the  name  of  the 
testator  were  there  before  he  came  into  the  room.  But  he  says 
that  when  he  attested  it  in  their  presence,  the  testator  put  a 
pen  into  his  hand,  and  acknowledged  and  declared  the  instru- 
ment to  be  his  will;  and   requested  him  to  sign  brs'  name 
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thereto  as  a  subscribing  witness,  and  he  did  so  in  the  testator's 
presence.  The  testator  at  the  same  time  remarked,  that  Jarces 
Apps,  one  of  the  witnesses,  was  going  to  England,  and  would 
be  handy  to  prove  the  will  there,  in  case  it  should  be  necessary. 
The  recollection  of  James  Apps,  the  groom,  appears  to  be  still 
more  indistinct  than  that'  of  Jones,  as  to  the  particulars  of  the 
transaction ;  for  he  does  not  remember  that  any  other  person 
than  Mr.  Jauncey  was  in  the  room  while  he  was  there.  But 
he  does  recollect,  and  testify,  that  some  one  told  him  Mr.  Jaun- 
cey wanted  him  in  the  jJkrlor,  that  he  went  up,  arid  he  believes 
that  thetestator  asked  him  if  he  was  James,  and  hesaid  yes;  that 
the  testator  then  pointed  to  a  paper  on  the  table,  and  requested 
him  to  sign  his  name  to  it  as  a  witness,  under  that  of  Jones, 
and  he  did  so,  in  the  testator's  presence ;  and  he  believes  the  tes- 
tator told  him,  before  he  left  the  parlor,  that  the  paper  washia 
will.  He  also  says  the  testator  observed  that  he  understood  the 
witness,  was  going  to  England,  and  if  so  he  would  be  handy 
to  prove  his  signature  there,  as  he  probably  might  be  wanted 
for  that  business  in  England.  Although  this  witness  does  not 
recollect  the  fact,  I  have  no  doubt,  from  his  testimony  and  thai 
of  the  other  two  witnesses,  in  connection  with  the  circum- 
stances to  which  I  have  before  referred,  that  the  same  formality 
of  ackilowledgment  was  gone  through  with,  when  Apps  was 
asked  to  witness  the  will,  as  when  Jones  and  Robinson  wit- 
nessed it ;  and  that,  at  the  time  they  attested  the  instrument, 
all  the  subscribing  witnesses  understood  it  was  the  testator's 
will  which  they  were  attesting  by  their  signatures ;  and  that 
the  testator  intended  to  admit  .that  he  had  signed,  sealed,  and 
published  it  as  such. 

The  sentence  and  decree  of  the  surrogate,  admitting  the  will 
to  probate,  and  to  be  recorded  as  a  valid  will  of  real  estate, 
and  the  order  of  the  circuit  judge  of  the  first  circuit,  affirming 
Buch  sentence,  must,  therefore,  be  affirmed,  with  costs. 
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^  J  affidavit  of  merits  is  necessary,  under  the  91st  rule,  on  an  appeal  from  a  decres 
of  a  vice  chancellor  in  a  mortgage  case,  where  such  decree  was  in  favor  of  th» 
defendant 

This  was  an  appeal  from  the  decision  of  a  vice  chancellor, 
in  a  mortgage  case,  which  decision  was  in  favor  of  the  defen- 
dant. And  the  cause  was  on  the  calendar  for  argument,  in  the 
fourth  class.  No  afiBdavit  of  merits  having  been  filed  by  the 
defendant, 

/.  D.  Willard,  for  the  complainant,  moved  that  the  cause 
be  taken  up  out  of  its  order ;  claiming  that  it  was  entitled  to  a 
preference,  under  the  91st  rule. 

The  Chancellor  decided  that  the  91st  rule  only  applied  to 

appeal  cases,  when  the  decision  appealed  from  was  against  the 

defendant,  and  not  to  cases  where  the  decision  was  in  his  fa- 

vor ;  that  in  cases  of  the  latter  iiind  there  was  no  presumption 

that  the  appeal  was  brought  for  delay. 

Motion  denied. 


DuMONT  and  others  vs.  Nicholson  and  others. 

It  is  irregular  t(j  insert  fractions  of  a  cent  in  a  master's  report. 

This  was  a  motion  for  a  decree,  in  a  mortgage  ease,  upon  a 
master's  report  showing  that  the  sum  of  $190,22^  was  due  to 
the  complainant. 

J.  Rhoades,  for  complainants. 

The  Chancellor  said  that  the  statute  required  all  compu 
tations  to  be  in  dollars  and  cents ;  and  that  it  was  therefor* 
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irregular  to  insert  fractions  of  a  cent  in  a  master's  report.  And 
he  directed  the  id  of  a  cent  to  be  stricken  out,  and  that  XLf 
decree  be  entered  for  the  balance  only,  in  dollars  and  cent& 


Lynde  vs.  Lynde. 


W^here  a  bill  is  filed  by  the  husband  against  his  wife  for  a  divorce,  on  the  ground  c-Z 
adultery,  and  the  adultery  is  denied  on  oath,  the  court  has  the  power  to  direct  iha 
husband  to  pay  her  a  specified  sum  for  her  travelling  expenses,  and  board,  if  it  i> 
shown  that  her  health  is  such  as  to  render  it  apparently  necessary,  for  the  preser- 
vation of  her  life,  that  she  should  spend  the  winter  in  a  milder  climate. 

The  bill  in  this  case  was  filed  by  the  husband,  against  his 
wife,  for  a  divorce,  upon  a  charge  of  adultery.  The  defendant 
denied  the  charge,  upon  oath,  and  an  issue  was  awarded  to  try 
the  question ;  and  an  allowance  was  made  to  the  wife  for  the 
expenses  of  the  suit  and  for  ad  interim  alimony.  The  com- 
plainant having  neglected  to  bring  on  the  issue  to  be  tried, 
the  defendant,  upon  the  atBdavits  of  her  attending  physicians, 
showing  that  her  health  was  such  that  the  safety  of  her  life  re- 
quired that  she  should  spend  the  winter  months  either  in  the 
West  Indies  or  in  the  southern  states,  and.  upon  hearing  coxm- 
sel  for  the  complainant,  the  vice  chancellor  ordered  a  gross  sum 
of  $400,  to  be  paid  to  her  immediately,  for  the  expenses  of  her 
journey  and  board  for  four  months  ;  and  that  her  former  allow- 
ance for  ad  interim  alimony  should  in  the  mean  time  be  sus- 
pended. The  income  of  the  husband  tvas  about  $2000  a 
year.     The  complainant  appealed  from  that  order,  and 

'A,  Taber,  for  the  appellant,  insisted  that  the  court  was  not 
authorized  to  make  an  allowance  to  the  wife  for  that  pui-pose- 

E.  Sandford,  for  the  respondent,  urged  that  the  allowance 
was  proper ;  and  that  the  sum  allowed  was  no  more  than  the 
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necessary  expenses  for  board  and  passage  money  would  be, 
without  aJlowing  any  thing  for  clothing  in  the  meantime. 

The  Chancellor  affirmed  the  order  with  costs. 


Gerard  vs.  Gerard. 


Where  a  decree  has  been  taken  against  a  defendant,  for  want  of  appearance,  af- 
ter a  personal  service  of  the  subpoena,  the  court  is  authorized  to  itnpose  such  terms 
as  it  thinlss  proper,  upon  the  defendant,  as  a  condition  of  opening  the  decree. 

Therefore  it  may  require  the  husband,  in  a  suit  against  him,  by  his  wife,  for  a  divorce, 
to  give  security  for  the  payment  of  ad  interim  alimony  to  heVj  pendeTUe  lite,  as 
well  as  an  allowance  for  the  necessary  expenses  of  her  suit. 

But  if  the  bill  is  taken  as  confessed  against  the  defendant  as  an  absentee,  without  an 
actual  service  of  the  subpoena,  the  court  has  no  right  to  require  payment,  or  secu- 
rity foi'  thi,  payment,  of  any  thing  beyond  the  necessary  costs  and  expenses  of  the 
suit,  as  a  condition  of  letting  him  in  to  defend ;  provided  he  makes  his  application 
within  the  time  prescribed  by  the  statute. 

The  order,  directing  a  reference  to  a  master  to  inquire  and  report  as  to  ad  interim  ali- 
mony,  during  the  pendency  of  a.  suit  for  a  divorce,  should  direct  that,  upon  the 
coming  in  and  confirmation  of  the  master's  report,  the  husband  pay  to  the  wife 
the  sum  allowed  by  the  master  for  alimony,  and  payable  as  directed  by  the  report. 

Without  a  previous  order  of  the  court,  directing  a  husband  to  pay  the  amount  to  be 
allowed  for  alimony,  he  cannot  be  brought  into  contempt  for  not  paying  the  alimo- 
ny fixed  by  the  master. 

This  was  an  appeal  from  an  order  of  the  vice  chancellor  of 
the  third -circuit.  The  complainant  filed  her  bill  to  obtain  a 
divorce,  for  the  alleged  adultery  of  the  defendant,  and  obtained 
a  decree  by  default.  The  defendant,  who  was  a  resident  of 
New  Hampshire  at  the  time  of  his  application,  obtained  an  or- 
der opening  the  decree  and  the  order  to  take  the  bill  as  confess- 
ed, and  allowing  him  to  put  in  an  answer,  denying  the  adultery, 
upon  payment  of  all  the  costs  which  had  then  accrued  in  the 
rait.  And  it  was  referred  to  a  master  to  report  a  suitable  al- 
lowance to  the  wife  for  ad  ijiterim  alimony,  and  for  the  expen- 
nes  of  the  future  litigation.    The  defendant  paid  the  costs  and 
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put  in  his  answer,  denying  the  adultery  charged  in  the  bill,  and 
the  complainant's  solicitor  filed  a  replication  to  the  an."wer. 
Some  months  afterwards  the  master  made  his  report.  And 
upon  an  affidavit  that  the  allowance,  reported  by  the  master, 
had  been  demanded  of  the  defendant's  solicitor,  and  had  not 
been  paid,  and  that  the  defendant  was  an  absentee,  the  vice 
chancellor  directed  the  answer  of  the  defendant  to  be  taken  off 
the  files,  and  that  the  former  decree  for  a  divorce  should  be  re- 
stored, unless  the  allowance  for  alimony  and  for  the  expenses 
of  the  suit  should  be  paid  within  a  specified  time. 

JS.  A,  Doolittle,  for  the  appellant. 

M.  T.  Reynolds,  for  the  respondent. 

The  Chancellor.  The  order  appealed  from  is  erron'^ous, 
and  must  be  reversed.  If  the  decree  was  taken  against  the  de- 
fendant, for  want  of  appearance,  after  a  personal  service  of  the 
subpcena,  the  vice  chancellor  was  authorized  to  impose  such 
terms  as  he  pleased  upon  the  defendant,  as  a  condition  of  grant- 
ing him  the  relief  asked ;  and  might  have  required  him  to  give 
security  for  the  payment  of  ad  interim  alimony,  to  the  vnfe, 
pendente  lite,  and  also  for  an  allowance  for  the  necessary  ex- 
penses of  her  suit.  But  if  the  bill  was  taken  as  confessed 
against  him  as  an  absentee,  without  an  actual  sei-vice  of  the 
subposna,  the  court  had  no  right  to  require  payment,  or  security 
for  the  payment,  of  any  thing  beyond  the  necessary  costs  and 
expenses  of  the  suit,  as  a  condition  of  letting  him  in  to  defend ; 
provided  he  made  his  application  within  the  time  prescribed  by 
the  statute.     {See  2  R.  S.  187,  §§  133,  178.) 

In  this  case,  however,  the  defendant  obtained  an  order  open- 
ing the  decree,  and  allowing  him  to  come  in  and  defend  the 
Buit,  upon  payment  of  the  costs  which  had  then  accrued ;  which 
was  the  only  condition  then  required  of  him.  For  although 
.he  reference,  as  to  ad  interim  alinaony,  and  an  allowance  foi 
he  expenses  of  future  litigation,  was  directed  by  the  same  or- 
der, the  payment  of  the  amount  which  should  be  allowed,  bj 
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the  master,'  was  not  made  a  condition  of  opening  the  decree 
and  permitting  the  defendant  to  answer  the  complainant's  bill. 
The  defendant,  by  the  payment  of  the  costs  which  had  then 
accrued,  and  the  putting  in  of  his  answer  denying  the  charge  of 
adultery,  had  therefore  acquired  the  right  to  have  the  question 
of  his  guilt'or  innocence  tried  by  a  jury,  before  a  divorce  could  be 
granted  ;  even  if  he  was  subsequently  guilty  of  a  contempt,  for 
neglecting  to  pay  the  amount  allowed,  by  the  master,  for  alimo- 
ny and  for  the  expenses  of  the  suit. 

It  is  even  doubtful  whether  the  defendant  was  in  contempt, 
in  this  case,  for  not  paying  the  allowance  for  alimony,  &c.  spe- 
cified in  the  master's  report.  For  it  does  not  appear,  by  the  pa- 
pers on  this  appeal,  that  there  had  been  any  order  made  by  the 
vice  chancellor,  for  the  payment  of  the  sum  which  should  be 
allowed  by  the  master.  In  drawing  the  order  for  such  a  refer- 
ence, the  solicitor  for  the  wife  should  make  it  a  part  of  the  or- 
der, that  upon  the  coming  in  and  confirmation  of  the  master's 
report,  the  husband  pay  to  her  the  amount  of  her  ad  interim 
alimony,  and  the  allowance  for  the  prosecution  or  defence  of 
the  suit,  at  the  times  and  in  the  manner  specified  by  the  mas- 
ter in  his'  report  ■,-  so  that  after  the  report  has  been  confirmed,  by 
the  usual  order  nisi  in  the  master's  office,  the  husband  wiU  be 
Dound  to  pay  such  allowance,  without  the  expense  a^d  delay 
of  a  further  order  directing  him  to  pay  the  amount  fixed  by 

the  master. 

Order  of  the  vice  chancellor  reversed. 


Harrington  and  wife  vs.  Becker  and  othera 

Where  a  suit  abates  liy  the  death  of  some  of  the  defendants,  before  decree,  the  propel 
course  for  ihe  surrivors,  if  they  wish  to  speed  the  cause,  is  to  move  for  an  ordel 
that  tbe  complainant  revive  the  suit  within  such  time  as  shall  be  directrd  by  the 
court,  or  that  his  bill  be  dismissed  with  costs. 

>Vhere  a  suit  abates  by  the  death  of  one  of  the  original  defendants,  and  a  third 
party  subsequently  acquires  the  interest  of  the  deceased  party,  b/  purchase  from 
his  heirs  before  the  revival  of  the  suit  against  such  heirs,  the  suit  must  be  revivedj 
by  a  bill  of  revivor  and  supplement,  against  the  purchaser. 
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This  was  an  application  by  J.  Craiy,  one  of  the  defeiidauts, 
to  dismiss  the  bill  for  want  of  prosecution.  The  bill  was  filed, 
against  the  widow  and  heirs  of  the  owner  of  the  equity  of  re- 
demption in  the  mortgaged  premises,  and  against  Crary,  to 
foreclose  a  mortgage.  Subsequent  to  the  commencement  of 
the  suit,  and  after  the  cause  was  in  readiness  to  take  testi- 
mony as  to  some  of  the  defendants,  the  widow  of  the'formei 
owner  of  tlie  equity  of  redemption  died  ;  and  one  of  his  children 
also  died.  After  those  events,  the  otter  children,  who  were  the 
heirs  at  law  of  the  deceased  child,  conveyed  the  whole  of  their 
interest  in  the  mortgaged  premises  to  a  stranger. 

M.  Fairchild,  for  the  defendant  Crary. 

C.  F.  Ingalls,  for  the  complainants. 

The  Chancellor.  The  death  of  the  widow  alone  would 
not  have  deprived  the  defendant  Crary  of  the  right  to  dismiss 
for  want  of  prosecution ;  for  all  her  interest  terminated  with 
her  life,  and  the  cause  of  suit  survived  against  the  other  defen- 
dants. But  by  the  death  of  one  of  the  children,  who  was  a 
tenant  in  common,  in  fee,  of  the  equity  of  redemption,  with  the 
others,  the  suit  abated  as  to  his  share ;  which  would  have  render- 
ed it  necessary  to  revive  the  suit  against  the  other  children,  as  the 
heirs  at  law  of  the  deceased  child,  although  they  were  already 
parties  to  the  suit  as  to  their  own  shares  of  the  equity  of  re- 
demption. An  order  to  dismiss,  therefore,  would  have  been 
improper,  in  that  situatipn  of  the  suit,  even  if  the  surviving 
children  had  not  subsequently  conveyed  aU  their  interest  in  the 
premises  to  a  third  person,  as  purchaser.  The  proper  course  for 
a  defendant,  who  wishes  to  speed  the  cause,  in  such  a  case, 
where  the  suit  abates  beibre  decree,  is  to  move  for  an  order 
that  the  complainants  revive  the  suit,  within  such  time  as 
shall  be  directed  by  the  court,  or  that  their  bill  be  dismissed 
with  costs. 

Here  the  suit  has  not  only  abated  as  to  one  of  the  original 
defendants,  whose  interest  survived  to  his  heirs,  but  a  third 
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|)arty  has  subsequently  acquired  that  interest,  from  si-ch  heirs, 
as  well  as  the  rights  of  all  the  original  defendants,  except  Crary, 
in  the  premises.  The  suit  must,  therefore,  be, revived  by  a  hiJl 
of  revivor  and  supplement,  against  such  purchaser. 

The  motion  to  dismiss  for  want  of  prosecution  must  be  de 
nied.  But  under  the  clause  of  the  notice  asking  for  such  reUef 
as  the  party  may  be  entitled  to,  an  order  must  be  granted  requi- 
ring the  complainants  to  cause  the  suit  to  be  duly  revived, 
against  such  purchaser,  within  ninety  days,  or  that  their  biU  be 
dismissed,  with  costs,  as  against  the  defendant  Crary ;  unless 
the  purchaser  prevents  the  revival  within  that  time,  by  getting 
the  usual  time  to  answer  the  bill  of  revivor  and  supplement 
extended. 


Hartson  vs.  Davenport. 

ir  a  mortgage  is  usurious,  and  is  a  cloud  upon  the  title  of  the  mortgagor,  he  has  » 
right,  under  the  act  of  1837,  to  come  into  the  court  of  chancery  for  the  purposa 
of  having  the  mortgage  cancelled.  But  that  will  not  entitle  him  to  an  injunction, 
to  prevent  the  mortgagee  from  trying  the  question  of  usury,  before  a  jury,  in  a 
suit  at  lavr  upon  the  bond ;  unless  a  discovery  is  necessary,  jr  some  other  obsta- 
cle exists  to  the  making  of  the  defence  at  law. 

Where  a  party,  by  a  slip,  has  lost  the  opportunity  to  set  up  a  mere  technical  or  un- 
conscientious defence,  and  comes  to  the  court  for  a  favor,  which  it  is  necessary 
should  be  granted  to  enable  him  to  set  up  such  a  defence,  the  court  of  chancery 
will  require  him  to  do  equity,  as  a  condition  of  granting  the  favor  asked. 

This  was  an  appeal,  from  an  order  of  the  vice  chancellor  of 
the  seventh  circuit,  allowing  the  complainant  to  amend  his  biU. 
The  object  of  the  bill  was  to  have  a  bond  and  mortgage,  which 
were  alleged  to  be  usurious,  given  up  and  cancelled.  'And  the 
bill  contained  a  prayer  fur  an  mjunction,  reitraining  the  defen 
dant  from  proceeding  in  a  suit  at  law  upon  the  bond.  It 
nppeared  from  the  bill  that  tlie  complainant  had  conveyed  a 
email  portion  of  the  morijaged  [remises  to  another  person; 
and  the  defendant  demurred  to  the  bill  on  the  ground  ihal 
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such  person  was  not  made  a  party.  The  complainant  there- 
upon appHed  for  leave  to  amend  his  bill,  by  making  such  pur- 
chaser of  a  part  of  the  premises  a  party  to  the  suit.  The  vice 
chancellor  allowed  the  amendment,  upon  payment  of  the  costa 
of  the  demurrer,  and  the  costs  of  opposing  the  motion. 

R.  B.  Van  Valkenhurgh,  for  the  appellant,  insisted  that  as 
it  was  an  injunction  bill,  and  showed  upon  its  face  that  the 
purchaser  of  a  part  of  the  premises  was  a  necessary  party,  he 
should  have  been  made  a  .party  in  the  first  place.  He  also  in- 
sisted that  as  the  object  of  the  bill  was  to  set  aside  and  cancel 
a  mortgage,  as  being  usurious,  the  complainant  should  not  be 
permitted  to  amend  his  bill  upon  any  other  terms  than  that  of 
paying  the  amount  loaned,  with  legal  interest  thereon. 

J.  A.  Collier,  for  the  respondent,  was  stopped  by  the  court. 

The  Chancellor  said,  that  although  an  injunction  was 
prayed  for,  it  was  evident  that  no  injunction  could  properly  be 
granted,  on  this  bill,  to  restrain  the  suit  at  law  upon  the  bond ; 
that  the  bill,  if  true,  showed  that  the  complainant  had  a  perfect 
defence  at  law,  and  no  discovery  was  asked  for ;  and  that,  in  such 
cases,  this  court  should  never  interfere  by  injunction  to  stay  the 
suit  which  had  been  commenced  at  law,  upon  the  bond,  and  to 
compel  the  plaintiff  in  that  suit  to  come  into  this  coiwt  to  liti- 
gate the  question  of  usury.  He  said,  however,  that  if  the  mort- 
gage was  usurious,  and  was  a  cloud  upon  the  title  of  the  com- 
plainant, the  latter  had  a  right,  under  the  provisions  of  the  act 
of  1837,  to  come  into  this  court  for  the  purpose  of  having  the 
mortgage  cancelled ;  but  that  would  not  entitle  him  to  come 
here  for  an  injunction,  to  prevent  his  adversary  from  trying  the 
question  of  usury  before  a  jury,  in  the  suit  at  law  upon  the 
bond ;  unless  a  discovery  was  necessary,  or  some  other  obstacle 
existed  to  the  making  of  the  defence  there. 

In  reference  to  the  terms  upon  which  the  vice  chancellor  had 
allowed  the  complainant  to  amend,  the  chancellor  said  that 
tlic  decision  appealed  from  was  right;  that  where  a  party,  by  a 
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Bp,  bad  lost  the  opportunity  to  set  up  a  mere  technical  or  un 
conscientious  defence,  and  came  to  the  court  for  a  favor,  which 
it  was  necessary  should  be  granted  to  enable  him  to  set  up  such 
defence,  the  court  would  require  him  to  do  equity,  as  a  condi- 
tion of  granting  the  favor  asked ;  that,  in  this  case,  however, 
the  refusal  of  the  amendment  would  not  deprive  the  complain- 
ant of  the  power  to  get  rid  of  the  usurious  security,  but  would 
merely  subject  him  to  the  uselesss  expense  of  filing  a  new  bill, 
without  any  benefit  whatever  to  the  adverse  party. 

The  order  appealed  from  was,  therefore,  afiirmed,  with  costs, 


Sillick  and  others  vs.  Mason. 

Where  a  person  is  entitled,  under  a  will,  to  an  annuity  for  life,  payable  semi-annu- 
ally, out  of  the  income  of  real  and  personal  estate  in  the  hands  of  trustees,  his  in- 
terest in  such  annuity,  beyond  what  is  necessary  for  the  support  of  himself  and 
his  family,  may,  under  the  provisions  of  the  revised  statutes,  be  reached  by  a  cred- 
itor's bill,  and  applied  to  the  payment  of  his  debts. 

This  was  an  appeal  from  an  order  of  the  vice  chancellor  ot 
ihe  first  circuit,  founded  upon  exceptions  to  a  master's  report. 
The  complainants  were  judgment  creditors  of  the  defendant, 
who  under  his  father's  wUl  was  entitled  to  an  annuity  of  two 
thousand  five  hundred  dollars  for  life,  payable  semi-annuaUy 
out  of  the  income  of  real  and  personal  estate  in  the  hands  of 
trustees.  On  the  day  upon  which  a  semi-annual  payment  of 
the  annuity  became  due,  and  before  it  was  received  by  the  de- 
fendant, the  complainants,  whose  execution  had  been  returned 
unsatisfied,  filed  their  bill  in  this  cause  to  reach  the  defendant's' 
interest  in  the  annuity,  and  obtained  the  usual  injunction  re- 
straining him  from  receiving,  collecting,  or  intermeddling  wiih 
his  property,  either  in  his  own  hands,  or  held  in  trust  for  him. 
The  defendant  moved  to  dissolve  or  modify  the  injunction. 
And  the  vice  chancellor  refused  to  dissolve  it.     But  he  referretl 
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it  to  a  master  to  ascertain  and  report  what  was  a  reasonable 
amount  per  annum  iot  the  support  of  the  defendant  and  his 
family ;  and  directed  that  upon  the  coming  in  and  confirmation 
of  his  report  the  injunction  should  be  modified,  so  as  to  enjoin 
and  restrain  the  defendant  only  as  to  so  much  of  the  annuity, 
payable  to  him  under  his  father's  will,  as  should  exceed  the 
amount  which  was  necessary  for  the  reasionable  maintenance 
and  support  of  the  defendant  and  his  family.  The  master  re- 
ported that  the  whole  annuity  of  two  thousand  five  hundred 
dollars  per  annum  was  a  reasonable  amount  for  that  purpose ; 
although  it  appeared  that  the  defendant  had  no  children,  and 
had  no  other  family  than  himself  and  wife.  But  it  also  appeared, 
by  the  evidence  before  the  master,  that  the  defendant  had  never 
been  brought  up  to  any  business ;  and  that  he  had  lived  in  his 
father's  family,  and  entertained  the  idea  that  a  fortune  would 
be  provided  for  him,  so  as  to  render  it  unnecessary  that  he 
should  follow  any  business  pursuits.  The  vice  chancellor  modi- 
fied the  report  of  the  master,  so  as  to  allow  to  the  defendant 
only  fifteen  hundred  dollars  a  year,  for  the  support  of  himself 
and  his  wife,  and  modified  the  injunction  only  so  far  as  to  per- 
mit the  defendant  to  receive  and  use  seven  hundred  and  fifty 
dollars  of  the  half  year's  annuity  which  became  due  and  pay- 
able on  the  day  of  the  filing  of  the  complainants'  bill.  From 
this  last  order  the  defendant  appealed. 

G.  R.  J.  Bowdoin,  for  the  appellant. 

Julius  Rhoades,  for  the  respondents. 

The  Chancellor.  The  question  cannot  arise,  upon  this 
appeal,  whether  the  annuity  is  one  which  can  be  reached  by  a 
creditor's  bill,  even  if  it  is  not  all  necessary  for  the  support  of 
the  defendant  and  his  family.  That  question  was  settled  upon 
the  original  motion  to  dissolve  the  injunction,  and  the  order 
made  upon  that  application  was  not  appealed  from.  I  have  no 
doubt,  however,  that  under  the  provisions  of  the  revised  statutes 
wu  that  subject,  the  interest  of  the  cestui  que  /rust  in  such 
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a  irusi  as  this,  beyond  what  may  be  necessary  for  the  support 
of  himself  and  his  family,  may  be  reached;  by  a  creditor's  bill, 
and  applied  to  the  payment  of  his  debts.  (iSee  1  R.  S.  72*}, 
§  57 ;  Idem,  173,  §  2  ;  and  Clute  v.  Bool,  8  Paige's  Rep.  83.) 
The  only  question  in  this  case,  therefore,  is  whether  the  master 
came  to  the  right  conclusion  in  supposing  that  the  whole  an- 
nuity of  two  thousand  five  hundred  dollars  was  no  more  than 
a  reasonable  allowance,  for  the  support  of  the  defendant  and  his 
wife,  under  the  circumstances  appearing  in  the  evidenc,e  before 
the  master  upon  the  reference. 

It  certainly  was  the  misfortune  of  the  defendant  that  he  waa 
brought  up  in  idleness,  under  the  idea  that  he  was  to  in- 
herit a  large  estate,  and  that  it  was  unnecessary  that  he 
should  acquire  any  business  habits  so  as  to  fit  him  to  acquire 
property,  or  to  enable  him  to  take  care  of  it  if  given  to  him  by 
others.  It  was  proper  therefore  for  the  master  to  take  that  cir- 
cumstance into  account,  in  deciding  what  would  be  a  reasonable 
allowance  for  support  and  maintenance.  For  no  one  can 
suppose  that  a  person  who  has  been  brought  up  with  improvi- 
dent habits,  and  without  having  learned  how  to  take  care  of 
property,  will  be  able  to  live  comfortably  upon  the  same  amouni 
which  would  enable  an  industrious,  provident,  business  man  to 
support  himself  and  family  respectably  as  well  as  comfortably. 
And  this,  I  apprehend,  is  Jae  difference  between  the  defendant's 
situation  and  that  of  the  witnesses,  who  were  examined  l;efore 
the  master,  on  the  part  of  the  complainants.  Still,  I  think  the 
master  erred  in  supposing  that  the  whole  annuity  was  necessa- 
ry for  the  support  of  the  defendant  and  his  wife,  while  they 
both  remained  well  and  were  not  subjected  to  any  extraordi- 
nary expenses.  I  think  also,  the  vice  chancellor  restricted 
the  allowance  too  much.  Two  thousand  dollars  would  enable 
them  to  live  respectably  in  New- York,  according  to  their  condi- 
tion in  life,  even  if  the  defendant  should  not  think  proper  to  do 
any  thing  for  his  own  support.  And  they  should  not,  upon  a 
fair  construction  of  the  statute  on  this  subject,  be  permitted  to 
indiiige  in  extravagant  expenditures  while  the  defendant's  cred- 
itors remain  unpaid. 

Vol  II.  11 
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The  fact  that  the  complainant's  debt  was  contracted  for  the 
clothing  of  the  defendant  and  his  wife,  can  make  no  difference 
as  to  the  rights  of  the  parties.  For  the  law  knows  no  differ- 
ence between  one  honest  debt  and  another.  And  the  judgment 
creditor  is  entitled  to  the  same  relief,  against  the  surplus  of  the 
trust  fund,  whether  his  debt  is  for  a  tailor's  bill,  for  cash  lent, 
or  for  property  sold.  It  is  imprudent,  in  either  case,  to  trust  a 
man  who  earns  nothing  for  himself,  and  who  has  no  property 
except  that  which  is  placed  beyond  the  reach  of  his  creditors 
by  an  inalienable  trust,  and  who  is  not  in  the  habit  of  paying 
the  debts  he  contracts,  from  time  to  time,  upon  the  credit  of  the 
income  of  this  trust  property,  when  he  receives  such  income. 

The  order  of  the  vice  chancellor  which  is  appealed  from 
must  be  so  modified  as  to  allow  the  defendant  to  receive  and 
use  one  thousand  doUars,  of  the  half  year's  annuity  which  was 
due  upon  the  day  of  filing  of  the  bill  in  this  cause,  and  one 
thousand  dollars  of  each  half  year's  annuity  which  may  here- 
after accrue  and  become  payable,  until  the  further  order  of  the 
court;  and  the  order  is  in  all  other  respects  aflSrmed.  T-he 
costs  of  the  "complainant  upon  this  appeal  are  to  abide  the 
event  of  the  suit.(a) 

(a)  See  Bryan  v.  Knickerbocker,  (1  Barb.  Ch,  Hep.  409.J 


The  New- York  Life  Insurance  and  Trust  Company  vs. 
Smith  and  others. 

The  mere  recording  of  the  assignment  of  a  mortgage,  is  not  of  itself  legal  notice  to 
the  mortgagor,  of  such  assignment;  so  as  to  invalidate  a  payment,  made  by 
him,  or  his  heirs,  or  representatives,  to  the  assignor. 

The  Mcprding  of  tfce  assignment  of  a  mortgage  is  only  constructive  notice  of  sDch 
assignment,  as  against  persons  claiming  by  virtue  of  some  subsequent  assignment 
or  conveyance  from  the  mortgagee,  or  assignor  of  the  mortgage,  or  his  represen- 
tatives. 

This  was  an  application  by  the  defendant  Smith,  to  open  a 
decree  which  h-i'l  been  duly  entered  and  enrolled,  and  to  lei 
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him  in  to  defend  the  suit.  The  bill  was  filed  to  foreclose  a 
mortgage,  given  to  W.  Smith  by  J.  Hebard,  upon  a  lot  in 
Chautauque  county,  in  March,  1833 ;  which  lot  was  then  owned 
by  the  mortgagor,  but  was  conveyed  by  him  to  the  defendant 
C,  Smith,  with  warranty,  in  March,  1836.  The  mortgage  was 
duly  recorded  soon  after  its  date ;  and  in  November,  1834,  the 
bond  and  mortgage  were  assigned  by  the  mortgagee  to  J.  Lovell, 
and  such  assignment  was  duly  recorded  on  the  second  of 
December  thereafter.  Lovell  having  died,  his  executors,  as 
the  guardians  of  his  infant  children,  assigned  the  bond  and 
mortgage  to  the  complainants;  which  assignment  was  also 
duly  recorded.  In  September,  1846,  the  bill  in  this  cause  was 
filed,  to  foreclose  the  mortgage,  and  the  subpoena  was  person- 
ally seiTed  upon  the  defendant  C.  Smith,  and  wife ;  but  the 
mortgagee  being  an  absentee,  and  irresponsible,  the  complain- 
ants subsequently  dismissed  their  bill  as  to  him.  Immediately 
after  the  service  of  the  subpoena,  the  defendant  Smith  instituted 
an  inquiry,  and  learned  that  the  mortgage  had  been  assigned 
to  Lovell,  and  that  the  assignment  had  been  recorded ;  and  he 
was  also  informed  by  Hebard,  the  mortgagor,  that  the  latter 
had  paid  the  whole  amount  of  such  mortgage  to  the  mort- 
gagee, in  1836,  and  without  notice  of  the  assignment.  But 
being  advised  by  counsel,  with  whom  he  then  consulted, 
that  he  had  no  defence  to  the  suit,  and  relying  upon  the 
promise  of  W-  Smith,  the  mortgagor,  that  he  would  cause  the 
matter  to  be  settled,  he  made  no  defence,  and  did  not  enter  his 
appearance  in  the  suit.  The  bill  was,  therefore,  taken  as  con- 
fessed, against  him  and  his  wife,  about  the  first  of  December, 

1841.  In  May,  1842,  a  final  decree  for  the  foreclosure  and 
sale  of  the  mortgaged  premises,  to  pay  the  amount  of  the  mort- 
gage with  interest  and  costs,  was  entered ;  and  in  June,  in  the 
same  year,  the  premises  were  advertised  for  sale,  by  the  master, 
under  the  decree.     About  the  last  of  July  or  the  first  of  August, 

1842,  the  defendant,  upon  consulting  other  counsel,  was  ad- 
vised that  he  had  a  good  defence  to  the  suit ;  and  on  thn  first 
of  October  thereafter  he  sent  notice  by  mail,  to  the  complain- 
ant's solicitor,  of  an  application,  to  be  made  on  the  third  Tue* 
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day  of  the  same  month,  to  discharge  the  em-olmelit  clnd  open 
the  decree,  and  to  set  aside  the  order  taking  the  bill  as  con- 
fessed, and  all  subsequent  proceedings,  and  to  permit  the  de- 
fendants to  come  ih  aiid  make  a  defence  to  the  suit. 

/  Rhoades,  for  the  defendants. 

W.  Betts,  for  the  complainants. 

The  Chancellor.  There  is  no  doubt  that  the  facts  stated 
in  the  defendant's  petition,  if  proved,  would  have  constituted  a 
good  defence  to  this  suit.  For  by  express  provision  of  the  re- 
vised statutes,  the  recording  of  the  assignment  of  a  taortgage 
is  not  of  itself  to  be  deemed  notice  of  such  assignment  to  the 
mortgagor,  so  as  to  invalidate  any  payment  made  by  him,  or 
his  heirs  or  representatives,  to  the  mortgagee.  (1  R.  S.  763, 
§  41.)  The  recording  of  the  assignment  of  a  mortgage  is  only 
constructive  notice,  of  such  assignment,  as  against  persons  claim- 
ing by  virtue  of  some  subsequent  assignment  or  conveyance 
from  the  mortgagee,  or  assignor  of  the  mortgage,  or  his  repre- 
sentatives.(a)  If  this  application,  therefore,  had  been  made 
immediately  after  the  defendant  was  informed  of  the  alleged 
improper  and  wrongful  act  of  the  mortgagee,  in  receiving  pay- 
ment of  the  debt  after  he  had  sold  and  assigned  all  his  interest 
in  the  bond  and  mortgage  to  Lovell,  it  would  have  been  almost 
a  matter  of  course  to  open  the  order  to  take  the 'bill  as  con- 
fessed, and  to  let  the  defendants  in  to  defend. 

It  appears  by  the  petition,  however,  that  the.  defendant  C. 

(a)  James  v.  Morey,  (2  Cowen,  246.)  Heed  v.  Marble,  (10  Paige,  409.)  Thesw 
(lecieions  go  upon  the  principle  that  there  is  no  statute  requiring  assignments  of 
mortgages  to  be  recorded,  and  making  such  recording  constructive  notice  to  the 
mortgagor.  {See  James  v  Morey,  sv/pra^  And  in  WiUidms  v.  Sirbeck,  (1  Bffff. 
Ch.  Rep  ZbQ,")  it  was  held  that  no  one  is  c'hafgeable  with  constructive  notice  of  •an 
instrument  from  its  being  recorded ;  unless  the  law  makes  it  necessary  to  record  it. 
It  has  also  been  decided  in  Alabama,  that  the  registration  of  a  deed  or  other  writing, 
is  not  notice  to  the  world  of  its  contents,  unless  made  so  by  statute.  {Baker  v. 
Washington,  b  Siew,  <f-  Port.  142.  Tulum  \.  Young,  1  Porter,  298.)  And  a 
similar  decision  has  been  made  in  Maryland,  {dhcney  v.  Watkiiis,  1  Ha':  ff-  Jokn, 
527.)    In  Roberts  ads.  Jackson,  (1  Wend.  485,)  Savage,  Ch.  J.  says  the  Teconling 
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Smilli  was  fully  apprized  cf  every  fact  which  he  now  wishes 
to  set  up  a  defence  to  this  suit,  nearly  a  year  before  this  appli- 
cation was  made,  and  that  he  intentionally  neglected  to  appear 
and  defend  the  suit ;  because  the  counsel  then  employed  by  him 
advised  him  that  these  facts  constituted  no  defence.  But  he 
does  not  state  who  such  counsel  were,  or  that  they  are  irrespon- 
sible. Nor  is  their  affidavit  produced,  showing  or  explaining 
how  such  advice  happened  to  be  given  ;  not  only  in  opposition 
to  the  settled  rule  of  the  common  law  on  that  subject,  but  also 
in  the  face  of  a  positive  provision  of  the  revised  statutes. 

Besides ;  the  neglect  of  the  defendants  to  set  up  the  defence 
at  the  time  the  facts  first  came  to  their  knowledge,  has  proba- 
bly deprived  the  infant  wards  of  the  complainant,  for  whose 
benefit  this  suit  is  brought,  of  their  remedy  against  the  assignor 
of  the  mortgage ;  to  recover  back  the  money  which  he  received 
to  the  use  of  their  father,  the  assignee.  For  if  an  answer  had 
been  put  in,  setting  up  this  defence,  in  the  fall  of  1841,  or  the 
winter  subsequent  thereto,  it  would  not  have  been  too  late  for 
the  executors  of  Lovell  to  recover  back  the  $600,  which  the 
mortgagee  bad  received,  to  the  use  of  the  assignee,  in  the  spring 
of  1836.  But  by  waiting  till  the  fall  of  1842,  before  they  ap- 
prized the  complainants  of  this  alleged  defence  of  a  payment 
to  the  mortgagee,  the  claim  agairist  the  latter,  in  favor  of  the 
«ixecut6r,  was  prdbably  barred  by  the  statute  of  limitations. 
These  defendants  having  relied  upon  the  promise  of  W.  Smith 
to  have  the  matter  arranged,  and  having  concealed  from  the 
complainants  the  knowledge  of  the  fact  that  the  rnortgagee  had 

of  an  assignment  of  a  mortgage  is  not  necessary  to  its  validity  ;  but  that  it  may  be 
recorded,  and  that  its  execution  may  be  proved  in  the  same  way  as  a  mortgage.  In 
Williams  v.  Birbeck,  swpra,  the  assistant  vice  chancellor  expresses  the  opinion  that 
since  the  adoption  of  the  revised  statutes,  an  assignment  of  a  mortgage  must  be  re- 
corded, to  protect  the  assignee  against  a  subsequent  assignment  of  the  mortgage, 
without  notice. 

Notice  by  the  recording  acts  is  not  retrospective,  so  as  to  affect  existing,  vested 
rights,  [Stmjvemnt  v.  Hfiie,  I  Sand.  Ch.  Rep.  419.)  And  the  recording  of  a  deed 
or  mortgage,  is  not  notice  of  its  existence,  to  a  prior  mortgagee.  {Idem.')  It  is  the 
aaty  of  a  subsequent  purchaser,  or  incumbrancer,  to  give  to  such  mortgao-v,  actual 
undce  of  his  rights,  in  order  to  affect  the  latter.    {Idem.) 
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received  the  money  due  upon  the  mortgage,  until  the  renjcdy 
of  the  executors  of  Lovell  against  W.  Smith  was  endangered, 
if  not  absolutely  barred,  I  think  the  infant  wards  of  the  com- 
plainants ought  not  to  sustain  the  loss.  The  petitioners  must, 
therefore,  be  left  to  seek  their  remedy  against  W.  Smith,  upon 
his  promise  to  them,  or  against  the  counsel  whose  erroneous 
advice  prevented  them  from  making  their  defence  when  it 
should  have  been  made,  if  the  allegations  in  their  petition  are 
correct. 

As  Hebard,  the  mortgagor,  had  parted  with  all  his  interest 
in  the  mortgaged  premises,  he  was  not  a  necessary  party. 
And  being  an  absentee  and  without  property,  it  would  have 
been  useless  to  continue  the  suit  against  him.  The  bill  was 
therefore  properly  dismissed  as  to  Hebard.  The  petition  muat 
therefore  be  denied  with  f  10  costs,  to  be  paid  by  C.  Smith 


Stagg,  executor,  &c.  vs.  Jackson  and  wife. 

[Affirmed,  1  N.  T.  308.    Applied,  5  Eedf.  460.] 

The  surrogate,  in  whose  office  a  will  is  proved,  has  jurisdiction  to  call  an  ei 
ecutor  to  account  for  the  proceeds  of  real  estate  sold  by  such  executor,  under  d 
power  contained  in  the  will,  and  for  the  rents  and  profits  of  such  real  estate 
received  by  him,  previous  to  the  sale  thereof,  under  and  by  virtue  of  a  power  in  the 
will  of  the  testator. 

Where  a  will  directs  real  and  personal  estate  to  be  sold  by  the  executors,  and  makes 
but  one  fund  of  the  real  and  personal  property  of  the  testator,  for  the  purposes  of 
the  will,  neither  the  executors,  nor  the  estate,  should  be  subjected  to  the  expense 
of  taking  two  accounts  of  the  same  fund,  or  of  different  parts  thereof;  one  before 
the  surrogate,  and  the  other  in  the  court  of  chancery. 

1  n  such  a  case,  the  provisions  of  the  revised  statutes  are  sufficiently  broad  to  authorize 
the  surrogate  to  take  jurisdiction  of  the  whole  matter,  and  to  compel  a»i  account 
by  the  executors,  both  as  to  the  personal  estate,  and  the  rents  and  proceeds  of  the 
sale  of  the  real  estate  of  the  testator,  and  to  decree  the  payment,  to  th«  rcaidnaiy 
legatees,  of  their  respective  shares. 

A  contingent  limitation  over,  to  other  persons,  of  the  capital  of  shares  given  to  minor 
children  on  their  arriving  respectively  at  the  age  of  twenty-one.  in  case  iheminoi¥ 
presumptively  entitled  to  the  same  shall  die  under  age,  without  leaving  issue, 
forms  no  objection  to  the  jurisdiction  of  the  surrogate  to  decree  an  acr'M-Tit  tuti 
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settlement  of  tht  estate,  upon  the  application  of  a  legatee,  and  to  direct  the  imme- 
diate payment  of  the  share  of  such  legatee,  who  has  become  absolutely  entitled  to 
the  same. 

The  fact  that  the  sliares  of  minors  are  held  by  the  executors,  in  trust,  until  they 
shall  respectively  become  of  age,  only  suspends  the  power  of  the  surrogate  to 
decree  a  distribution  and  payment  of  those  shares  of  the  estate,  to  the  legatees, 
until  such  minors  shall  respectively  arrive  at  the  age  of  twenty-one,  or  die. 

The  court  of  chancery  being  authorized  by  statute,  upon  the  aiErmance  of  a  decree 
of  a  surrogate,  to  award  damages  to  the  respondent  for  the  delay  and  vexation 
caused  by  the  appeal,  it  is  proper  that  such  damages  should  be  awarded  to  the 
respondent  in  all  cases,  where  he  has  been  delayed  by  the  appeal,  and  where  it  is 
evident  that  damages  have  been  sustained  in  consequence  thereof. 

Where  the  appeal  is  from  a  final  decree  directing  the  payment  of  money,  interest  on 
the  amount  decreed  to  be  paid,  during  the  time  the  collection  of  the  money  has 
been  suspended  by  the  appeal,  is  the  proper*  measure  of  damages  to  be  awarded  to 
the  respondent 

This  was  an  appeal,  by  the  executor  of  the  last  will  and 
testament  of  A.  Stagg  deceased,  from  the  sentence  or  decree  of 
the  late  surrogate  of  the  city  and  county  of  New- York.  By 
the  will  of  the  testator,  who  died  in  1835,  he  devised  and  be- 
queathed all  his  estate,  real  and  personal,  to  his  executors,  in 
trust  to  sell  the  same,  and  tmtil  such  sale,  to  receive  the  rents, 
profits  and  income  thereof,  for  the  purposes  of  his  will,  and 
upon  the  following  trusts  :  First.  To  invest  the  proceeds  of  the 
real  and  personal  estate,  and  to  pay  out  of  the  same  $50  a  year 

^  for  the  education  and  support  of  his  daughter  Helena,  until  she 
should  attain  the  age  of  fifteen  years,  over  and  above  her  dis- 
tributive share  of  the  estate,  and  the  like  sum  for  the  education 

■  and  support  of  his  son  Junius  Theodore,  until  he  should  attain 
the  same  age,  over  and  above  his  distributive  share  of  the  estate 
and  the  income  thereof.  /Secondly.  To  divide  the  trust  fund 
and  the  income  thereof,  subject  to  those  charges  thereon,  into 
nine  equal  parts,  and  to  pay  over  and  convey  one  part  thereof 
to  his  daughter  Anna  Matilda  Earl  and  her  heirs,  one  equal 
part  to  his  daughter  Mary  Elizabeth  and  her  heirs,  and  one 
equal  part  to  John  T.,  the  appellant,  and  his  heirs  ;  to  hold 
one  other  part  thereof  in  trust  for  his  daughter  Hannah  Au- 
gusta Gautier ;  and  to  he  Id  the  remaining  five  parts  tfiereof  in 
Cviual  shares  for  his  ottier  five  children  who  were  then  minora 
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as  in  the  next  clause  of  his  will  mentioned.  Thirdly.  To 
hold  the  shares  of  such  minor  children  respectively  until  they 
should  arrive  at  lawful  age,  and  then  to  pay  over  the  same  to 
them  or  their  heirs  or  assigns ;  and  during  the  minority  of  each 
to  pay  so  much  of  the  income  of  his  or  her  share,  for  his  or  her 
support  and  education,  as  the  executors  should  think  proper. 
And  he  directed  that  if  either  of  his  said  minor  children  should 
die  under  age,  and  without  leaving  lawful  issue,  his  or  her 
share  should  then  go  to,  and  be  divided  among  the  testator's 
surviving  children,  and  the  issue  of  such  of  his  children  as 
should  have  died  leaving  children. 

The  appellant  took  upon  himself  the  burthen  of  the  execu- 
tion of  the  will,  and  received  the  rents  arid  profits  of  the  real 
estate  until  he  sold  the  land,  and  then  received  the  proceeds 
of  such  sale.  In  1843,  the  testator's  daughter  Mary  Elizabeth, 
who  had  then  intermarried  with  James  Jackson,  joined  with 
her  husband  in  a  petition  to  the  surrogate,  praying  that  the 
executor  might  be  compelled  to  account,  and  also  to  pay  over 
to  her  and  to  the  other  parties  interested  in  the  estate  of  the 
decedent,  their  respective  shares  thereof.  Upon  the  return  of 
the  citation,  the  executor  rendered  an  account  of  the  personal 
estate  only  ;  showing  a  balance  in  his  hands  of  about  $3000. 
The  petitioners  objected  to  various  items  in  the  account  of  the 
personal  estate,  and  also  that  the  executor  had  not  charged 
himself  with  interest  upon  the  moneys  remaining  in  his  hands 
from  time  to  time.  They  also  alleged,  that  at  the  time  of  the 
death  of  the  testator,  he  was  seised  of  real  estate,  which  the  ex- 
ecutor had  since  sold  under  the  power  contained  in  the  will, 
and  that  until  the  time  of  such  sale,  the  executor  received  the 
rents  of  the  said  real  estate ;  but  that  neither  the  proceeds  of 
such  sales,  nor  the  rents  and  profits  of  the  real  estate  previous 
to  such  sale,  had  been  accounted  for  by  him.  The  executor 
insisted  upon  the  correctness  of  his  account  as  to  the  personal 
estate  of  the  decedent ;  and  he  denied  the  jurisdiction  of  thn 
surrogate  to  call  him  to  an  account  for  the  rents  and  profits,  oi 
the  proceeds  oi  the  sales,  of  the  real  estate.  He  therefore  de 
murred  to  that  part  of  the  claim"  of  the  petitioners. 
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The  surrogate,  after  hearing  the  case  argued  bj  the  advo- 
cates of  the  parties,  pronounced  a  sentence,  or  decree,,  overruling 
the  demurrer  of  the  executor,  and  directing  that  the  executor 
proceed  vv^ith  the  further  accounting  in  relation  to  the  estate  of 
the  decedent ;  that  he  produce  the  vouchers  for  the  debts  and 
credits  in  his  account  theretofore  rendered,  and  exhibiting  the 
particulars  thereof;  that  he  also  account  for  the  rents  and 
profits  of  the  real  estate  of  which  the  testator  died  seised,  as 
well  as  for  the  proceeds  of  the  real  estate,  recei\-ed  by  him  upon 
the  sale  thereof ;  and  that  he  file  his  account,  duly  verified, 
with  the  vouchers,  in  the  office  of  the  surrogate,  on  or  before 
the  15th  of  December,  1843,  and  submit  himself  to  examination 
on  oath  as  to  the  payments  made  by  him,  and  as  to  any  prop- 
erty or  effects  of  the  decedent  which  had  come  to  his  hands, 
and  as  to  the  disposition  thereof;  or  in  default  of  compUance 
with  such  sentence  and  decree,  that  an  attachment  issue 
against  such  executor.  And  the  question  as  to  the  Uability 
of  the  executor  for  interest  was  reserved  until  such  further 
accounting  was  had. 

The  executor  thereupon  appealed  from  the  whole  of  such 
sentence  and  decree,  except  the  part  thereof  which  related  to 
the  personal  estate  of  the  decedent  which  was  proper  to  be  in- 
cluded in  the  inventory  of  personal  estate. 

S.  Miller,  for  appellant.  The  surrogate  had  no  power  to 
make  such  an  order  as  is  appealed  from.  The  statute  confines 
him,  in  decreeing  distribution,  to  the  personal  estate  of  the  tes- 
tator contained  in  the  inventory,  except  where  a  legacy  or  debt 
is  ordered  to  be  paid  fi.-om  the  sales  of  real  estate.  Such  lega- 
cy must  be  certain,  to  give  him  jurisdiction,  and  not  contingent. 
He  has  no  power  other  than  what  the  statute  expressly  gives 
him.  (2  B.  S.  109,  §  57.  6  Cowen,  221.  1  Hill,  130.  2 
Wend.  689.)  By  his  will,  the  testator  devises  his  real  estate 
on  certain  trusts  and  limitations ;  and  the  effect  is  to  rendei 
Buch  devises  uncertain,  and  the  amount  of  interest  neither  a 
■specific  legacy  nor  a  legacy  of  any  kind ;  but  the  wJioie  is  a 
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trust,  over  which  the  surrogate  has  no  control,  and  the  same 
must  be  adjudicated  by  a  court  of  equity. 

L.  B.  Woodruff,  for  respondent.  By  the  provisions  of  ths 
will  the  entire  property  of  the  testator,  real  and  personal,  was 
blended  in  one  common  fund ;  real  estate  to  be  converted  into 

'  y 

money,  and  the  whole,  together  with  the  income  thereof,  applied 
to  the  payment  of  debts  and  legacies,  and  to  be  divided  among 
his  children.  This  amounted  to  a  conversion  of  the  real  estate 
into  personalty,  at  the  death  of  the  testator,  upon  the  doctrine 
of  equitable  conversion.  [Ham  on  Assets,  139,  [205,]  and  cases 
cited.)  Where  a  will  creates  a  trust  to  sell  real  estate,  and  the 
testator's  object  is  to  cause  a  conversion,  for  the  purposes  of  the 
will,  a  legacy  which  was  void  under  the  statute  of  George, 
passed  to  the  residuary  legatee  of  personalty.  So  as  to  lapsed 
legacies.  [iSee  2  Pow.  on  Devises,  p.  60,  and  onward  ;  Leigh 
6f  Dalzel  on  Eq.  Conv.  5  Law  Lib.  1st  series ;  Marsh  v. 
Wheeler,  2  Edw.  Ch.  Rep.  157 ;  Lorillard  v.  Coster,  5  Paige, 
218 ;  Bunce  v.  Vander  Grift,  8  Id.  37.)  It  is  a  general  prin- 
ciple that  money  directed  to  be  employed  in  the  purchase  of 
land,  or  land  directed  to  be  sold  and  converted  into  inoney,  is, 
for  all  the  purposes  of  the  will,  considered  as  that  species  of 
property  into  which  it  is  to  be  converted.  This  would  be  true, 
even  if  there  had  been  no  devise  of  the  legal  estate,  but  only  a 
power  to  sell  and  lease,  and  to  pay  debts  and  legacies,  &c 
(/See  cases  cited  above.)  In  accordance  with  the  above  princi- 
ples, which  apply  in  equity  to  the  whole  estate  before  it  .s 
actually  converted  into  money,  the  rents  and  profits,  when  col- 
lected, and  the  proceeds  of  sales  actually  made,  are  legal  assets 
in  the  hands  of  the  executor.  And  so  the  vice  chancellor  of 
the  first  circuit  expressly  decided,  in  the  case  of  this  appellant, 
{Stagg,  ex'r,  v.  Celle  and  others,)  in  reference  to  this  identical 
will  and  the  estate  held  under  it,  adjudging  it,  after  actual  con- 
version, to  be  personal  estate,  to  be  distributed  according  to  the 
statute  of  distributions.  The  powers  conferred  by  the  will  ap- 
pertain to  John  T.  Stagg  in  his  representative  character — i,  e, 
as  executor      Devise  to  executor  for  pavment  of  debts,  and 
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until  debts  are  paid,  gives  a  chattel  interest  which  goes  to  th« 
executor  as  executor  ;  and  this  is  so  even  if  a  power  only  waa 
given  to  the  executor,  the  freehold  meantime  descending  to 
the  heir.  When  sold,  the  assets  would  be  held  by  the  execu- 
tor as  executor.  And  upon  the  principle  that  whatever  goes  tt 
the  executor  as  executor  is  legal  assets,  the  proceeds  are  in  both 
cases  deemed  legal  assets  in  his  hands.  (1  Atk.  484.  1  P. 
Wms.  430.  Hard,  405.  1  Vern.  63.  2  Id.  106,  248,  4o5. 
Pice.  Ch.  127,  136.) 

Real  estate  once  converted  into  money  by  an  executor,  pur- 
suant to  the  direction  of  the  will,  for  the  payment  of  debts,  leg- 
acies, and  distribution,  is  not  only  legal  and  personal  assets  ni 
his  hands,  but  is  to  be  accounted  for  before  the  surrogate.  The 
statute  is  explicit  in  regard  to  proceeds  of  sales.  (2  R.  S. 
p.  49,  [109,  10,]  §§  55,  57.)  There  is  no  foundation  for  any 
distinction  between  the  rents  collected  before  the  sale,  and  the 
moneys  received  on  the  sale.  The  whole  are  the  result  cf  the 
conversion  contemplated  by  the  will.  And  upon  the  above 
principle  the  rents  (as  much  as  the  proceeds  of  sale,)  are,  when 
collected,  legal  and  personal  assets.  And  if  so,  the  surrogate 
has,  unquestionably,  jurisdiction  to  compel  an  account.  (*S'ee 
Bogert  V.  Hertell,  4  Hill,  192.)  His  accounting  therefore  must 
be  as  executor.     {See  Toller  on  Ex'rs,  413  and  onward.) 

S.  Miller,  in  reply.  In  order  to  give  the  surrogate  jurisdic- 
tion, in  this  case,  it  was  incumbent  on  the  respondents  to  show, 
that  by  the  will  of  the  testator  a  sale  of  real  estate  was  or- 
dered to  be  made,  either  for  the  payment  of  debts  or  legacies. 
And  even  if  such  a  state  of  facts  were  shown,  the  power  of  the 
surrogate  extended  only  to  compel  the  executor  to  account 
for  the  proceeds  of  sales,  and  to  compel  distribution  thereof; 
and  he  had  no  right  to  compel  him  to  account  for  the  rents 
and  profits  of  the  real  estate  of  which  the  testator  died  seised. 
In  no  view  of  the  case  can  this  portion  of  the  decree  be  sus- 
tained. Was  ii  then  shown,  in  the  present  case,  that  by  the 
will  in  question  a  sale  of  real  estate  was  ordered  to  be  made, 
either  for  the  payment  of  debts  or  legacies,  or  more  properly 
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epeaking,  for  the  payment  of  legacies  ;  for  it  is  this  branch  of 
the  surrogate's  jurisdiction  which  the  respondents  in  the  present 
case  have  invoked. 

None  of  the  provisions  of  the  will  order  the  real  estate  to  be 
Bold  for  the  payment  of  a  legacy  to  the  respondents.  The  re- 
lation in  which  the  parties  stand  is  that  of  trustee  and  cestui 
que  trust,  and  not  that  of  executor  and  legatee.  The  will 
gives  the  executor  authority,  in  the  exercise  of  his  discretion, 
to  sell  or  lease  the  whole  or  part  of  the  real  estate  ;  but  no 
where  orders  him  to  do  it.  It  constitutes  and  treats  him 
throughout  as  a  trustee.  Nor  do  the  cases  referred  to  by  the 
counsel  for  the  respondents,  establish  the  principle,  that  real 
estate,  when  converted  into  money,  becomes  equitable  personal 
assets,  and  will,  in  a  court  of  equity,  be  treated  as  such.  The 
parties  are  not  contending  in  a  court  of  equity,  whose  powers 
are  co-extensive  with  the  whole  trusts  created  by  the  will,  and 
whose  decree  can  discharge  the  trustee  from  the  obligations 
which  they  impose ;  but  before  a  court  having  a  statutory  juris^ 
diction,  whose  powers  are  limited  to  the  precise  terms  of  the 
statute,  and.  whose  decree,  upon  a  mere  matter  of  trust,  can 
afford  no  protection  to  the  executor,  or,  more  properly  speaking, 
the  trustee.  Nor  does  the  respondent,  Mrs.  Jackson,  stand  in 
the  attitude  of  a  legatee  of  a  specific  sum  to  be  produced  by  a 
sale  of  the  real  estate.  It  depends  upon  the  discretion  of  the 
'rustee,  whether  she  is. to  receive  her  share,  either  in  whole  or 
ill  part,  in  the  form  of  a  division  of  the  real  estate,  or  in  its  in- 
come from  leases,  or  in  money.  And  though  it  may  tm-n  out 
that,  by  the  action  of  the  executor,  she  may  be  entitled  to  it, 
all  in  money,  still,  so  far  as  the  jurisdiction  of  the  surrogate  is 
concerned — -a  jurisdiction  purely  legal,  and  partaking  of  none 
of  the  characteristics  of  a  court  of  equity-— she  is  to  be  regarded 
not  as  a  legatee,  but  as  a  cestui  que  trust. 

Again :  By  the  terms  and  conditions  of  the  wiU,  the  execu- 
tor is  to  hold  the  real  estate  in  trust,  &c. ;  and  to  receive  the 
rents,  issues  and  profits  thereof,  for  the  benefit  of  the  devisees 
until  sold.  Now,  he  so  held  th  3  real  estate,  for  a  number  of 
fears  before  the  sale  was  made,  a  id  has  received  large  amounts 
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of  rents,  as  well  as  the  avails  of  such  sales.  It  will  not,  nor  can 
it,  be  contended,  that  the  surrogate  can  govern  or  direct  the  ap- 
plication  of  these  rents,  as  he  has  assumed  to  do  by  the  decree 
appealed  from.  He  has  no  power  over  them  ;  and  it  would  be 
useless  to  divide  a  part  and  separate  the  rents  from  the  amount 
received  from  the  sales.  Such  a  discrepancy  and  partial  power 
and  settlement  will  never  be  countenanced,  and  is  within  no 
fair  interpretation  of  the  statute. 

The  whole  question  is  one  of  jurisdiction,  and  the  executor 
would  not  be  protected  by  the  adjudication  of  a  tribunal  having 
no  power  over  the  subject  in  controversy. 

The  Chancellos.  The  only  question  which  arises  upon 
this  appeal,  is  whether  the  surrogate's  court  had  jurisdiction 
and  authority  to  call  this  executor  to  account  for  the  proceeds 
of  the  real  6Ptate  sold  by  the  latter,  under  the  power  contained 
in  the  will,  and  for  the  rents  and  profits  of  such  real  estate 
received  by  him  before  such  sale,  under  and  by  virtue  of  the 
power  given  to  him,  as  such  executor,  by  the  will  of  the  decedent. 
And  upon  this  question  I  do  not  see  that  there  are  any  reason- 
able grounds  for  doubt. 

The  will  in  this  case  directs  the  real  estate  to  be  sold,  and 
makes  but  one  fund  of  the  veal  and  personal  property  of  the 
testator,  for  the  puiposes  of  the  will;  and  the  trust  to  receive 
the  rents  and  profits  of  the  real  estate,  by  the  executor,  until 
sales  of  such  real  estate  can  be  made,  is  a  mere  incident  to  the 
direction  to  convert  the  real  estate  into  personalty  for  the  pur- 
poses of  the  will.  There  is  no  reason,  therefore,  why  the  ex- 
ecutor, or  'the  estate,  should  be  subjected  to  the  expense  of 
taking  two  accounts  of  the  same  fund,  or  of  different  parts 
thereof;  one  before  the  surrogate,  and  the  other  in  the  court  of 
chancery.  And  the  provisions  of  the  revised  statute's  ai-e  suffi- 
ciently broad  to  authorize  the  surrogate  to  take  jurisdiction  of 
the  whole  matter,  so  far  as  the  interests  of  these  respondents 
are  concerned,  to  take  the  ace  oimt  of  the  whole  estate,  both 
real  and  personal,  which  has  <  ome  to  the  ha;nds  of  the  appel- 
lant as  executor,  and  to  decree  payment  to  Mrs.  Jackson  of  ihfl 
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ninth  part  of  the  proceeds  of  the  real  and  personal  estate,  to 
which  sne  is  entitled  as  one  of  the  residuary ,  legatees,  and 
which,  by  the  terms  of  the  will,  she  is  entitled  to  immediately. 
The  surrogate  has  power  to  compel  the  executor  to  render  an 
account  of  his  proceedings,  upon  the  application  of  a  person 
having  a  demand  against  the  personal  estate  of  the  decedent, 
as  a  legatee.  (2  E.  JS.  92,  §§  52,  55.)  He  has  also  jurisdiction, 
upon  the  application  of  a  legatee,  to  decree  payment  of  a  legacy. 
(2  R.  S.  116,  §§18,  19,  sub.  2.  Idem,  90,  §§  45,  48.)  And 
where,  by  will,  the  sale  of  real  property  is  ordered  to  be  made, 
either  for  the  payment  of  debts  or  legacies,  the  surrogate  in 
whose  office  the  will  was  proved,  has  power  to  cite  the  executor 
to  account  for  the  proceeds  of  such  sales,  and  to  compel  distri- 
bution thereof,  and  to  make  all  necessary  orders  and  decree« 
therein,  with  the  like  power  of  enforcing  them,  as  if  such  pro- 
ceeds had  originally  been  personal  property  in  the  hands  of  an 
administrator.     (2  R.  JS.  110,  §  57,  61.) 

In  the  present  case,  Mrs.  Jackson  is  a  legatee,  within  the  true 
intent  and  meaning  of  these  several  statutory  provisions,  not 
only  of  one-ninth  of  the  residuary  personal  estate,  but  also  of 
one-ninth  of  the  proceeds  of  the  sales  of  the  real  estate,  and  of 
the  rents  and  profits  thereof,  which  the  executor  was  author- 
ized to  receive  for  the  immediate  use  of  some  of  the  residuary 
legatees,  and  in  trust  for  some  others  of  them,  either  generally  or 
temporarily.  The  executor  should  therefore  have  paid  the 
debts,  funeral  charges,  and  expenses  o^  administration,  out  of 
the  estate,  and  should  have  set  apart  a  sufficient  fund,  out 
cf  the  estate,  to  purchase  the  two  annuities,  of  ^50  each,  for 
Helena  and  Junius  Theodore,  until  they  respectively  arrived  at 
the  age  of  fifteen.  He  then  should  have  added  to  the  residue 
of  the  proceeds  of  the  real  and  personal  estate,  including  the  rents 
and  profits  and  interest  and  income  thereof,  the  two  advance- 
ments of  $120,  which  the  testator  had  made  to  his  daughters 
Mrs.  Earl  and  Mrs.  Gautier,  and  which  by  the  will  was  directed 
to  be  added  to  their  shares  in  the  distribution.  And  if  the  dis- 
tribution was  not  made  at  the  expiration  of  one  year  after  the 
testator's  death,  the  executor  should  have  charged  interest  on 
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Buch  advances  from  the  expiration  of  the  year ;  so  as  to  make 
\he  interest  equal  among  all  the  residuary  legatees.  One-ninth 
of  the  distributive  fund,  as  thus  ascertained,  would  belong  to  him- 
self, another  ninth  he  should  immediately  have  paid  over  to 
Mrs.  Jackson,  and  another,  less  the  advance  of  $120  and  the 
interest  after  the  expiration  of  the  year,  should  have  been  im- 
mediately paid  over  to  Mrs.  Earl,  and  another  ninth,  less  the 
advancement  and  interest,  he  shoidd  have  kept  and  invested,  in 
trust  for  Mrs.  Gautier,  as  directed  by  the  vwill.  The  remainmg 
five-ninths  of  the  estate  he  should  have  divided  into  five  equal 
parts,  and  invested  one  part  for  each  of  the  minor  children 
until  they  attained  the  age  of  twenty-one  respectively ;  and 
he  should  have  accumulated  the  income  thereof  for  their  ben- 
efit, if  it  was  not  wanted  for  their  education  and  support. 

The  contingent  limitations  over  of  the  capital  of  these  five 
shares,  to  the  surviving  children  or  their  issue,  in  case  the  mi- 
nors presumptively  entitled  to  the  same  should  die  under  age, 
without  leaving  issue,  formed  no  objection  to  the  jurisdiction  of 
the  surrogate  to  decree  an  account  and  settlement  of  the  estate, 
upon  the  application  of  the  respondents  ;  and  to  direct  the  im- 
mediate payment  of  the  one-ninth  of  the  residuary  estate  to 
which  Mrs.  Jackson  was  entitled  absolutely.  And  the  fact  that 
the  shares  of  these  minors  were  held  by  the  executor  in  trust, 
until  they  respectively  should  become  of  age,  only  suspended 
the  power  of  the  surrogate  to  decree  a  distribution  and  payment 
of  those  portions  of  the  estate,  to  the  legatees,  until  such  minors 
respectively  arrived  at  the  age  of  twenty-one,  or  died  ;  when  it 
would  be  ascertained  to  whom  that  part  of  the  capital  cf  the 
estate  belonged.  The  interest  or  income  of  the  shares  of  these 
minors,  beyond  what  was  necessary  for  their  support,  belonged 
to  them  absolutely,  until  it  could  be  ascertained  to  whom  the 
capital  of  those  shares  would  ultimately  belong.  For  as  there 
ran  be  no  valid  direction  for  the  accumulation  of  rents,  or  in- 
come, except  for  the  benefit  of  a  minor  in  being  when  the  accu- 
mulation commences,  if  either  of  the  minors  should  die  under 
twenty-one,  the  accumulation  of  income  which  had  been  made 
lor  his  use  i]i  the  meantime,  would  belong  to  his  next  of  kin 
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or  legatees.  For  the  minor  himself,  if  he  should  die  under 
age,  would  be  absolutely  entitled  to  such  accumulated  income 
at  the  time  of  his  death,  as  the  person  presumptively  entitled 
to  the  ilext  eventual  estate,  in  the  capital  of  the  fund,  at  the 
time  the  inc9me  thereof  accmed.  (1  R.  S.  726,  §  40.  Idem, 
773,  §  2.) 

The  surrogate  was  clearly  right  in  the  sentence  and  decree 
which  he  made,  directing  the  appellant  to  account  for  the  rents 
and  profits  and  proceeds  of  the  real  estate,  as  well  as  the  per- 
sonal effects  of  the  testator.  The  decretal  order  must  therefore 
be  affirmed  with  costs.  The  statute  also  authorizes  this  court, 
upon  the  affirmance  of  the  decree  of  a  surrogate,  to  award  dam- 
ages to  the  respondent,  for  the  delay  and  vexation  caused  by 
such  appeal.  (2  R.  S.  618,  §§  35,  42.)  And  it  is  proper  tlial 
such  damages  should  be  awarded  to  the  respondent  in  all  cases, 
where  such  respondent  has  been  delayed  by  the  appeal,  and 
where  it  is  evident  that  damages  have  been  sustained  in  con- 
sequence thereof.  Where  the  appeal  is  from  a  final. decree 
awarding  the  payment  of  money,  the  interest  on  the  amount 
decreed  to  be  paid,  during  the  time  the  collection  of  the  money 
is  suspended  by  the  appeal,  is  the  proper  rule  of  damages.  But 
as  this  appeal  suspended  the  proceedings  before  the  account 
was  taken,  the  damages  which  the  respondents  have  sustained, 
by  the  appeal,  is  the  interest  on  the  balance  which  was  due  to 
them  fi'om  the  executor  at  the  time  the  appeal  v,as  entered  ; 
including  in  such  balance  such  interest  as  the  appellants  -were 
then  entitled  to,  upon  their  share  of  the  funds  in  the  hands  of 
the  executor,  from  the  tim«  when  he  ought  to  have  paid  it  over 
*o  them,  or  invested  it  for  their  use.  The  decree  of  affirmance 
must  therefore  direct,  that  the  respondents  recover  against  the 
appellant  the  interest  on  the  balance  which  was  due  to  them, 
from  the  executor,  for  principal  and  interest,  on  the  23d  of  De- 
cember, 1843,  the  time  of  entering  the  appeal,  as  their  damages 
for  the  vexation  and  delay  caused  by  this  appeal.  For  the 
purpose  of  ascertaining,  and  giving  to  the  respondent  such  dam 
ages,  the  decree  must  direct  the  surrogate  to  state  the  account, 
with  a  rest  on  the  day  upon  which  such  appeal  was  entered 
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And  he  must  charge  the  executor  with  interest,  from  that  time, 
upon  the  balance  which  was  then  due  from  him,  to  the  respon- 
dents, for  the  principal  and  interest  with  which  he  was  then 
chargeable,  for  their  share  of  the  proceeds  of  the  real  and  per- 
sonal estate  of  the  decedent,  and  of  the  rents,  interest,  anf' 
income  thereof. 


In  the  matter  of  Catharine  Lasher,  a  lunatic. 

The  court  of  chancery  has  the  power,  in  the  exercise  of  a  sound  discretion,  to  direct 
the  issuing  of  a  new  commission  of  .Iiinacy,'where,  from  the  evidence,  or  other- 
wise, there  is  no  d^ubt  that  the  jury  must  have  erred  in  finding  that  the  party  pro- 
ceeded against  was  not  of  unsound  mind. 

This  was  an  application  for  a  new  commission  of  lunacy, 
to  enquire  as  to  the  soundness  of  mind  of  C.  Lasher.  A  com- 
mission had  been  issued,  and  executed,  in  which  the  jury  found 
she  was  not  a  lunatic.  But  jthe  commissioners  all  certified  that, 
from  the  testimony  adduced  on  the  execution  of  the  commis- 
sion, as  well  as  upon  personal  examination  and  inspection,  they 
had  no  doubt  she  was  a  lunatic  and  of  unsound  mind,  so  as  to 
be  incapable  of  governing  herself  or  managing  property.  They 
also  returned  all  the  evidence  taken  before  them  and  the  jury. 
And  one  of  the  comraisssioners,  who  was  a  physician,  stated 
that  he  had  also  examined  her  privately  and  apart  from  all 
other  persons,  and  that  from  the  examination  thus  made  it  was 
manifest  to  him  that  she  was  a  lunatic. 

T.  B.  Mitchell,  for  the  petitioner. 

The  Chancellor.  There  is  no  irregularity,  or  defective 
iiuding  of  the  jury  m  this  case.  And  the  only  questions  for 
lonsideration  are  whether  the  court  has  the  power  to  award  a 
ntsv  commission ;  and  if  so,  whether  this  is  a  proper  case  foi 
die  T^xe.cise  of  the  power. 

Vw    11.  13 
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In  the  case  Ex  parte  Glen,  (4  Dess.  Rep.  546,)  the  court  cf 
chancery  in  South  Carolina  refused  an  apphcation  for  a  new 
commission,  to  enquire  of  the  lunacy,  upon  the  merits.  But  it 
appears  to  have  been  taken  for  granted  that  the  court  had  the 
power  to  direct  a  new  commission  to  be  issued,  in  a  proper  case, 
although  the  jury  had  decided  in  favor  of  the  competency  of 
the  alleged  lunatic,  and  there  had  been  no  irregularity  upon 
the  execution  of  the  commission.  Shelford  says  that  where  a 
regular  return  is  made,  if  there  is  sufficient  evidence  in  the  case 
to  satisfy  the  chancellor  that  the  party  is  a  proper  subject  for  a 
commission,  a  new  commission  will  be  directed  to  issue.  And 
in  the  case  of  Donegal,  (2  Ves.  sen.  408,)  Lord  Hardwicke  re- 
marked that  in  Lord  Wenman's  case  no  less  than  three  com- 
missions were  applied  for  before  he  was  found  non  compos  mentis. 
I  have  no  doubt,  therefore,  that  the  court  has  the  power,  in  the. 
exercise  of  a  sound  discretion,  to  direct  the  issuing  of  a  new 
commission,  where  from  the  evidence  or  otherwise,  there  is  no 
doubt  that  the  jury  must  have  erred  in  finding  that  the  party 
proceeded  against  was  not  o|  unsound  mind. 

In  this  case,  in  addition  to  the  unanimous  opinion  of  the 
commissioners  that  Mrs.  Lasher  is  a  lunatic,  they  have  return- 
ed all  the  testimony  which  was  before  the  jury  upon  the  exe- 
cution of  the  commission.  And  from  an  examination  of  that 
testimony  there  does  not  appear  to  be  any  room  to  doubt  that 
this  lady  now  is,  and  for  several  months  has  been,  afflicted  with 
mental  dei'angement,  so  as  to  be  incompetent  to  govern  herself 
or  to  manage  her  estate. 

A  new  commission  must  therefore  issue,  to  enquire  whether 
she  is  a  lunatic,  or  of  unsound  mind ;  directed  to  the  sam* 
commissioners 
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After  a  defendant  has  obtained  a  chamber  order  from  a  vice  chancellor  granting  hia 
further  time  to  answer,  he  cannot  put  in  a  demurrer  to  the  bill,  without  special 
leave  of  the  court. 

But  this  principle  does  not  apply  to  a  case  of  the  extension  of  the  time  by  the  vol- 
untary stipulation  of  the  complainant's  solicitor. 

If,  however,  under  a  stipulation  extending  the  time  to  answer,  a  defendant  puts  in  a 
demurrer  which  is  clearly  frivolous,  it  will  be  taken  from  the  files. 

This  was  an  application  on  the  part  of  the  complainant  to 
take  the  demurrer,  filed  by  the  defendant,  off  the  files  of  the 
court,  with  the  costs  of  the  motion ;  and  for  such  other  or  fur- 
ther order  or.  relief  as  the  court  should  think  proper  to  grant. 
The  bill  stated  that  the  complainant  and  defendant  were  joint 
owners  of  a  schooner,  engaged  in  the  transportation  of  passen- 
gers and  freight  between  New- York  and  Norfolk,  under  the 
charge  of  the  defendant.  The  bill  charged  that  the  defendant 
had  received  all  the  net  earnings  of  the  schooner  since  the  first 
of  December,  1843,  amounting  to  several  thousand  dollars,  and 
that  he  had  not  accounted  for  the  same,  or  any  part  thereof,  to 
the  complainant ;  and  that  he  was  continuing  to  receive  and 
apply  the  whole  profits  and  earnings  of  the  schooner  to  his  own 
use.  The  complainant  therefore  prayed  for  an  account  of  the 
profits  and  earnings  of  the  schooner,  and  that  the  defendant 
might  be  decreed  to  pay  him  his  share  of  the  same,  and  for 
euch  other  relief  as  the  complainant  was  entitled  to  upon  the 
case  made  by  the  bill.  The  complainant  also  prayed  for  an 
injunction  and  receiver. 

The  bill  was  served  upon  the  defendant's  sohcitor  on  the  18th 
of  Jime,  1846,  with  a  notice  of  an^  order  that  the  defendant  an- 
swer the  same  within  forty  days,  or  that  the  bill  should  be 
taken  as  confessed.  On  the  last  day  allowed  by  the  order  for 
answering  the  bill,  the  defendant's  solicitor  obtained  a  stipula- 
tion, from  the  adverse  party,  giving  to  the  defendant  forty  days 
further  time  to  answer  'he  complainant's  bill.  And  two  or 
three  days  after  the  expiration  of  the  said  extended  time,  the 
defendant's  solicitor  filed  a  general  der^.urrer  to  the  bill,  for  want 
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of  equity,  and  sent  a  copy  to  the  complainant's  solicitor ;  who 
thereupon, gave  notice  that  he  would  not  accept  of  a  demurrer. 

O.  L.  Barbour,  for  the  complainant. 

/  Rhoades,  for  the  defendant. 

The  Chancellor  It  is  settled  that  the  defendant  cannot 
put  in  a  demurrer  to  a  bill  without  special  leave,  after  he  ha^ 
obtained  a  chamber  order  from  a  vice  chancellor  giving  time  \n 
answer.  [Burrall  v.  Raineteaux,  2  Paige's  Rep.  331.)  I  aro 
not  aware,  however,  that  this  principle  has  ever  been  applied  t* 
the  case  of  the  extension  of  the  time  by  the  voluntary  stipula- 
tion of  the  complainant's  solicitor.  Nor  is  it  liecessary  that  tin 
principle  should  be  thus  applied.  For  the  party  who  agrees  to 
extend  the  time,  may  always  prevent  the  putting  in  of  a  dfe 
murrer  after  the  time  is  thus  extended,  if  he  wishes  to  do  so,  by 
making  it  a  part  of  the  stipulation  that  the  defendant  shall  no« 
demur  to  the  bill.  And  if  the  defendant,  after  applying  for  ann 
accepting  such  a  stipulation,  for  further  time  to  answer  merel} , 
should  put  in  a  demurrer  to  the  bill,  it  would  be  a  matter  of 
course  for  the  court,  upon  a  proper  application  for  that  purpost, 
to  order  the  demurrer  to  be  taken  off  the  files. 

In  the  present  case,  the  demurrer  would  be  permitted  to 
stand,  although  it  was  put  in  after  the  obtaining  a  general 
stipulation,  for  further  time  to  answer  the  bill,  without  restric- 
tion, if  it  was  not  so  manifestly  frivolous.  But  as  the  demurrer 
is  clearly  frivolous,  it  was  not  only  an  abuse  of  the  indulgence 
which  ha'd  been  granted  to  the  defendant,  by  the  complainant's 
solicitor,  in  allowing  him  further  time  to  answer  the  bill,  but  il 
was  also  an  abuse  of  the  practice  of  the  court  to  put  such  a  de 
murrer  upon  its  files. 

The  motion  to  take  the  demurrer  from  the  files  must  (here 
fore  be  granted,  with  ten  dollars  costs. 
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[Affirmed,  3  Don.  GIO;  How.  Cas.  ^7^ 

The  court  ol'  chancery  has  the  power  to  interfere,  by  injunction,  to  prevent  th« 
pii^Lting  of  trade-marks. 

The  question,  in  such  cases,  is  not  whether  the  complainant  was  the  original  inventor 
or  proprietor  of  the  article  made  by  him,  and  upon  which  he  now  puts  his  trade- 
mark, nor  whether  the  article  made  and  sold  by  the  defendant,  under  the  complain- 
ant's trade-mark,  is  an  article  of  the  same  quality  or  value.  But  the  court  proceeds 
upon  the  ground  that  the  complainant  has  a  valuable  interest  in  the  good  will  of 
his  trade  or  business ;  and  that  having  appropriated  to  himself  a  particular  label, 
or  sign,  or  trade-mark,  indicating  that  the  article  is  manufactured  or  sold  by  him, 
or  by  his  authority,  or  that  he  carries  on  business  at  a  particular  place,  he  is  en- 
titled to  protection  against  any  other  person  who  attempts  to  pirate  upon  the  good 
will  of  the  complainant's  friends,  or  customers,  or  of  the  patrons  of  his  trade  or 
business,  by  using  his  trade-mark  without  his  authority  or  consent. 
Where  there  is  a  doubt  as  to  whether  the  complainant's  trade-mark  has  been  actu- 
ally pirated,  in  such  a  manner  as  to  be  likely  to  deceive  and  impose  upon  his  cus- 
tomers, or  patrons,  the  court  will  not  grant  or  retain  an  injunction  until  the  cause 
is  heard  upon  pleadings  and  proofs,  or  until  the  complainant  has  established  his 
right  by  an  action  at  law. 
But  where  the  court  sees  that  the  complainant's  trade-marks  are  simulated  in  such  a 
manner  as  probably  to  deceive  his  customers,  or  patrons,  the  piracy  will  be  check- 
ed at  once,  by  injunction. 

This  was  an  appeal  from  an  order  of  the  vice  chancellor  of 
the  first  circuit,  dissolving  an  injunction.(a)  A.  Golsh  was  for- 
merly the  maker  and  vender  of  a  particular  kind  of  fiiction 
or  loco  foco  matches,  in  the  city  of  New- York ;  which  matches 
he  put  up  in  small  brown  paper  boxes,  with  a  moveable  cover, 
of  the  same  material,  covering  about  one  third  of  the  box  from 
the  top  downwards.  And  he  used  a  label,  which  was  pasted  upon 
one  side  of  the  box,  containing,  among  other  things,  the  print- 
ed words,  "A.  Golsh's  Friction  Matches,"  and  a  wood  cut 
representing  a  bee-hive  ;  which  were  his  trade-marks.  He  sub- 
sequently sold  out  to  the  complainant,  and  T.  White ;  and  gave 
to  them  the  privilege  of  using  his  trade-mark  or  label.  White 
subsequently  sold  his  interest  in  the  business  to  the  complain- 
ant, who  continued  the  business  of  making  and  vending  the 
same  kiisd  «f  matches.     Some  of  his  matches  were  put  up 

(«)  See  2  Sand.  Ck  Pep.  622,  S.  C. 
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and  labelled  in  the  same  manner,  and  others  were  put  up  iii 
the  same  form  except  as  to  the  label,  and  the  manner  in  which 
it  was  placed  upon  the  boxes.  The  defendants  Menck  «fe 
Backes  subsequently  commenced  the  manufacture  and  sale  of  a 
similar  kind  of  matches,  which  were  put  up  in  the  same  man- 
ner in  brown  paper  boxes,  with  a  cover.  And  a  label  was  also 
pasted  on  one  side  of  each  box,  containing,  among  other  things, 
the  printed  words,  "  A.  Golsh,"  and  a  wood  cut  representing  a 
bee-hive.  The  use  of  such  labels,  as  the  defendant  charged  in 
his  bill,  was  a  pirating  of  his  trade-marks ;  and  was  intended 
to  deceive  purchasers,  and  to  induce  them  to  believe  that  the 
matches  so  put  up  and  sold  by  the  defendants,  Menck  &  Backes, 
were  the  genuine  Golsh  Matches  made  and  sold  by  the  com- 
plainant. The  other  defendant  was  engaged  in  the  (.ale  of  the 
matches  of  Menck  <fc  Backes,  and  was  for  that  reason  made  a 
party.  The  defendants  by  their  answer  denied  that  their  label 
was  a  pirating  of  the  trade-marks  of  the  complainant,  or  that 
it  was  intended  to  induce  purchasers  to  believe  that  ihe  matches 
sold  by  them  were  the  matches  manufactm-ed  by  Golsh,  or  by 
the  complainant  as  his  assignee.  But  they  stated  tl'=it  the  de- 
fendant Backes  had  been  the  chemist  of  A.  Golsh,  while  <,\e  latter 
was  engaged  in  the  manufacture  and  sale  of  matches  ;  which 
fact  was  stated  on  thejr  labels.  And  they  insi^'?d  tLa.t  the 
matches  manufactured  and  sold  by  them  were  U3.de  iu  the 
same  manner  as  those  made  by  Golsh,  and  after  p  t/.rd"s  by  the 
complainant,  and  were  equally  good. 

S.  M.  Woodruff  ^  M.  T.  Reynolds,  for  the  ?  -peUant. 

Edward  Sandford,  for  the  respondents. 

The  Chancellor.     Since  the  decision  of  tliis  court  in  the 
case  of  Taylor  v.  Carpenter,  (11  Paige's  Rep.)  (b),  and  which 

(b)  Subsequent  to  the  filing  of  the  bill  in  this  court,  in  the  case  of  Taylor  v.  Car- 
]  enter,  a  suit  between  the  same  parties,  was  instituted  in  the  circuit  court  of  tlia 
United  States  in  Massachusetts,  on  the  equity  side  of  the  court.  Judge  Story  de- 
creed a  perpetual  injunction,  with  costs.     Taylor  and  others  v.  Carpenter,  Nov.  184^ 
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decision  was  recently  aflSrmed  by  the  court  for  the  ctarecticn 
of  errors,  there  is  no  doubt  of  the  power  of  the  court  of  chancery 
to  interfere,  by  injunction,  to  prevent  the  pirating  of  trade-marks. 
The  question  in  such  cases  is  not  whether  the  complainant  was 
the  original  inventor  or  proprietor  of  the  article  made  by  him, 
and  upon  which  he  now  puts  his  trade-mark,  nor  whether  the 
article  made  and  sold  by  the  defendant,  under  the  complainant's 
trade-mark,  is  an  article  of  the  same  quality  or  value.  But  the 
court  proceeds  upon  the  ground  that  the  complainant  has  a 
valuable  interest  in  the  good  will  of  his  trade' or  business ;  and 
that  having  appropriated  to  himself  a  particular  label,  or  sign^ 
or  trade-mark,  indicating  to  those  who  wish  to  give  him  their 
patronage  that  the  article  is  manfactured  or  sold  by  him,  or  by 
his  authority,  or  that  he  carries  on  his  business  at  a  particular 
place,  he  is  entitled  to  protection  against  any  other  person  who  at- 
tempts to  pirate  upon  the  good  will  of  the  complainant's  friends, 
or  customers,  or  of  the  patrons  of  his  trade  or  business,  by  sailing 
under  his  flag  without  his  authority  or  consent. 

In  many  cases  it  may  be  difficult  to  determine  whether  the 
complainant's  sign,  or  trade-mark,  has  been  actually  pirated  in 
such  a  manner  as  to  be  likely  to  deceive  and  impose  upon  his 
customers,  or  the  patrons  of  his  manufacture,  trade  or  business. 
And  in  cases  of  doubt  the  court  should  not  grant  or  sustain  an 
injunction,  until  the  cause  is  heard  upon  pleadings  and  proofs, 
or  until  the  complainant  has  established  his  right  by  an  action 
at  law.  But  if  the  court  sees  that  the  complainant's  trade- 
marks are  simulated,  in  such  a  manner  as  probably  to  deceive 
his  customers,  or  the  patrons  of  his  trade  or  business,  the  piracy 
ihould  be  checked  at  once,  by  injunction.  In  this  case,  how- 
ever, I  am  not  satisfied  that  the  label  used  by  the  defendants 
wiU  probably  have  the  effect  to  deceive  and  impose  upon  those 
who  are  in  the  habit  of  buying  and  using  the  matches  made 
and  sold  by  the  complainant ;  by  inducing  them  to  believe  the 
matches  of  these  defendants  are  of  his  manufacture. 


(7  Late  Refmmr,  437.)    Tliic  case  is  said  to  be  defectively  reported,  howeTci      ( Sst 
8  Sand.  Ck  ICcp.  59G.) 


104  CASES  IN  CHANCEllY.  rJ*"- 25 


Partridge  v.  Menck, 


I  do  not,  find  it  distinctly  charged,  in  the  complainant's  bill, 
that  he  had  been  in  the  use  of  his  second  label  before  Menck 
&  Backes,  assumed  the  use  of  their  label.  But  even  if  there 
was  such  a  charge,  there  is  about  as  much  difference  between 
that  label  and  the  one  now  used  by  the  defendants,  as  there  is 
between  thek's  and  the  complainant's  first  label,  which  was 
originally  used  by  Golsh ;  except  as  to  the  form  and  appear  ' 
ance  of  the  bee-hive.  '  One  difference  between  the  original,  oi 
Golsh  label,  and  the  label  of  the  defendants,  is,  that  all  the 
printed  words  and  figures,  on  the  Golsh  label,  are  in  black  let- 
ters upon  a  white  ground,  while  those  on  the  defeTidants'  label 
are  in  white  letters  upon  a  black  ground.  The  Golsh  label  is 
also  shorter  than  the  defendants' ;  only  reaching  upwards  upon 
the  box  to  the  bottom  of  the  cover,  and  leaving  the  whole 
printed  part  of  the  label,  above  the  bee-hive,  containing  the 
words  "  A.  GOLSH'S  friction  MATCHES"  distinctly  visible 
below  the  cover  of  the  box.  But  the  printing  on  the  defen- 
dants' labels  runs  up  under  the  cover  of  the  boxes,  leaving 
nothing  visible  above  the  bee-hive  except  the  printed  words 
"LATE  CHEMIST  FOR  A.  GOLSH."  And  the  names  of 
Jie  streets  and  avenues,  and  the  numbers  of  the  buildings  at 
which  the  matches  are  made,  at  the  bottom  of  these  two  labels, 
are  entirely  differeijt.  So  that  without  removing  the  covers 
from  the  boxes,  the  words  upon  the  two  labels  strike  the  eye  at 
once  as  being  entirely  dissimilar.  And  if  the  covers  are  re- 
moved, for  the  purpose  of  seeing  the  parts  of  the  labels  which 
are  under  them,  or  to  look  at  the  matches,  nothing  will  be 
found  upon  the  Golsh  label  concealed  by  the  cover  of  the  box. 
But  upon  the  upper  part  of  the  defendants'  label,  will  be  found 
the  words  "  Menck  &  Backes  Friction  Matches,  made  by  J. 
Backes,"  printed  in  small  caps.  Again ;  the  bee-hive  upon  the 
Golsh  label  is  so  badly  made  that  it  is  necessary  to  look  at  the 
cut  some  time  to  discover  what  it  was  inten3ed  for.  But  that 
upon  the  defendants'  label  is  an  elegantly  constructed  device, 
which  no  one  who  had  ever  seen  an  old  fashioned  straw  bee- 
hive, in  the  days  of  his  boyhood,  could  for  a  moment  sujtpose 
was  intended  to  represent  any  thing  else.     Indeed  th?  differ 
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ence,  in  appearance,  between  these  two  labels  is  so  gieat,  even 
while  the  covers  remain  upon  the  boxes,  that  it  is  hardly  possi- 
ble to  beUeve  that  a  person  who  had  been  in  the  habit  of  buy- 
lug,  and  using,  boxes  of  matches  with  the  Golsh  label  would 
suppose  those  with  the  defendants'  label  were  the  same  article, 
from  any  resemblances  in  the  different  labels. 

It  is  not  necessary  that  I  should  notice  all  the  differences  in 
appearance  between  the  defendants'  label  and  the  second  label 
of  the  complainant.  It  is  sufficient  to  say  that  the  word 
"  GOLSH"  does  not  appear  upon  the  complainant's  second 
label,  below  the  cover  of  the  box ;  and  that  the  only  words 
upon  that  label,  below  such  cover  and  above  the  bee-hive,  are 
"  MATCHES  without  sulphur."  But  neither  of  these  words 
appears  upon  the  defendants'  label  below  the  cover ;  and  the 
-  two  last  words  are  not  to  be  found  upon  any  part  of  their  label. 
The  only  real  resemblance  between  the  complainant's  second 
label  and  the  defendants'  label,  either  with  or  without  remov- 
•ng  the  covers  from  the  boxes,  is  in  the  bee-hives,  and  in 
the  black  ground  upon  which  the  words  and  figures  of  the 
labels  appear/ 

The  vice  chancellor  was,  therefore,  right  in  refusing  to  retain 
the  injunction.  And  the  order  appealed  from  must  be  affirmed, 
with  costs.(c) 

(c)  See  Coats  v.  Holirook,  (2  Sand.  Ch.  Rep.  586 ;)  cases  referred  to  in  note,  (Yd. 
1^9 ;)  and  Spottiswoode  v.  Clarke,  (Jd.  628.)    See  also  Snowden  v.  Noah,  Hopk. 
;h.  Rep.  347;)  Bell  v.  Locke, {B  Paige,  75;)  Seeh/v.  Msher,(ll  Sim.  581;") 
and  Motley  v.  Dovmman,  (3  My.  ^  Craig,  1.) 


*Spear  vs.  Tinkham. 


vice  chancellors  nave  m  jurisdiction  to  hear  appeals  from  surrogates,  in  any  cne. 
And  an  order  of  the  chancellor,  referring  an  appeal  of  that  nature  to  a  vicechaif 
ccUor,  will  not  confer  in  y  jurisdiction  upon  the  latter. 

Vol.  II.  14 
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This  waa  an  appeal  to  the  chancellor  from  a  de  ;ree  of  the 
surrogate  of  the  county  of  Ontario.  And  was  placed  upon  the 
calendar,  in  the  fourth  class,  to  be  argued  ex  parte. 

/  Rhoudes,  for  appellant,  moved  that  the  appeal  be  referred 
to  the  vice  chancellor  of  the  7th  circuit  for  hearing  and  decis- 
ion. He  insisted  that  2  R.  S.  98,  §§  6,  7,  authorized  a  reference, 
in  a  case  of  this  kind. 

The  Chancellor'  said  the  vice  chancellor  had  no  jurisdic 
tion  to  hear  appeals  from  surrogates,  in  any  case,  under  the 
provisions  of  the  revised  statutes.  And  that  an  order  of  the 
chancellor,  referring  an  appeal  of  that  nature  to  a  vice  chancel- 
lor, would  not  confer  any  jurisdiction  upon  the  latter. 

Motion  denied. 


Whitbeck  vs.  Edgar  and  others. 

Who  may  file  a  cross-bill. 

A  defendant  cannot  demur  to  a  bill,  for  the  misjoinder  of  other  persons  as  co- 
defendants. 

A  demurrer  to  the  whole  bill  does  not  lie  merely  because  the  prayer  for  reBef  is  too 
broad.  The  proper  course,  in  such  a  case,  is  to  demur  to  the  part  of  4he  relief, 
specifically  prayed  for,  to  which  the  complainant  is  not  entitled,  upon  the  cast 
made  by  his  bill. 

This  was  an  appeal  fi'om  an  order  of  the  late  vice  chancel- 
lor of  the  first  circuit,  overruling  a  demuiTer,  of  the  defendant 
Edgar,  to  the  complainant's  bill. 

A.  L.  Robertson  ^  J.  Rhoades,  for  appellant,  ex  parte. 

The  Chancellor  said  that  although  it  was  a  general  rule 
that  a  cross-bill  could  not  be  filed  by  any  persons  except  parties 
to  the  original  suit,  yet  that  a  purchaser,  pendente  lite,  from  a 
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party  to  the  suit,  was  a  privy,  and  might  file  a  bill,  in  the  na- 
ture of  a  cross-bill,  to  make  himself  a  party  to  the  suit  so  as  tc 
have  his  rights  protected. 

He  also  held  that  a  defendant  could  not  demur  to  a  bill 
merely  because  other  persons  were  impropeily  made  defendants 
in  the  suit.  He  said  the  objection  could  only  be  taken  by  those 
persons  themselves.  Neither  could  a  defendaiit  demur  to  the 
whole  bill  on  the  ground  that  the  complainant  asked  for  too 
much ;  that  if  the  prayer  for  relief  was  broader  than  the 
facts  of  the  case  warranted,  the  defendant  should  demur  to  the 
part  of  the  relief  asked  for  to  which  the  complainant  was  not 
entitled. 


Snediker  vs.  Pearson. 

A  party  is  not  entitled  to  an  injunction  to  stay  proceedings,  in  a  suit  at  law,  upon  an 
award,  on  the  ground  that  the  award  was  obtained  by  the  fraud  and  corrup- 
tion of  the  arbitrators,  or  that  there  never  was  any  submission  to  them  as  arbi- 
trators. 

The  defendant,  in  such  a  case,  has  a  perfect  defence  at  law  to  the  suit  upon  the 
alleged  award. 

It  is  irregular  to  issufl  a  general  injunction  ex  parte,  upon  a  supplemental  bill, 
which  injunction  is  to  afiect  the  rights  of  a  defendant  who  has  appeared  in  the 
original  suit,  by  a  soliHtor. 

The  soUcitor  of  the  defendant  who  has  appeared  in  the  suit,  is  entitled  to  notice  of 
the  application  for  an  injw««cti  in,  upon  a  supplemental  L'ill  liled  in  such  suit. 

This  was  an  appeal  fvom  an  order  of  the  late  vice  chancel- 
lor of  the  first  circuit,  denying  the  defendant's  application  to  set 
aside  an  injunction  for  iiTsgulanty.  The  complainant  filed 
his  original  bill  to  wind  up  the  afiairs  of  a  copartnership,  and 
to  restrain  further  proceedings  by  the  defenda.nt  in  a  court  of 
law.  The  defendant  set  up  as  a  defence,  that  the  matters  in 
difference  had  been  submitted  tc  aibitration  by  the  {.arties,  and 
that  the  arbiliators  had  made  their  award,  in  put.^aance  of 
Buch  submission.     The  defendant  havfnj;  i-fVr'Witls  tcwfyea 
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ced  a  suit  upon  the  award,  the  complainant  applied  to  the  vice 
chancellor,  ex  parte,  for  leave  to  file  a  supplemental  bill.  And 
upon  filing  such  bill,  containing  a  general  allegation  that  the 
award  was  corruptly,  fiaudulently,  and  illegally  made,  and 
that  the  defendant  had  commenced  such  suit  at  law  thereon, 
the  vice  chancellor  granted  an  ex  parte  injunction  to  restrain 
proceedings  in  the  suit  at  law.  The  injunction,  however,  con- 
tained the  usual  clause,  allowing  the  plaintiff  in  the  suit  at  law 
to  proceed  to  judgment. 

R.  F.  Winslow,  for  the  appellant. , 

N.  mtl,  Junior,  for  the  respondent. 

The  Chancellor.  The  vice  chancellor  erred  in  allowing 
an  injunction  in  this  case ;  even  if  it  was  regular  to  allow  it  ex 
parte,  after  the  defendant  had  appeared  in  the  suit  by  a  soUci- 
tor.  For  if  the  allegation  in  the  supplemental  bill  was  true 
that  the  award  was  obtained  by  the  fraud  and  corruption  of 
the  arbitrators,  or  that  there  never  was  any  snbmissisn  to  them 
as  arbitrators,  of  the  matters  in  difference  between  the  parties, 
the  complainant  had  a  perfect  defence  at  law  to  the  suit  upon 
the  alleged  award.  And  for  that  reason  he  was  not  entitled  to 
an  injunction  to  stay  the  proceedings  in  that  suit,  either  be- 
fore or  after  judgment. 

The  question  for  consideration  here,  however,  is- whether  the 
issuing  of  the  injunction  without  notice  to  the  defendant  was 
regular.  The  course  to  be  pursued  to  obtain  an  injunction, 
upon  a  supplemental  bill,  which  injunction  is  to  affect  the  rights 
of  a  defendant  who  has  appeared  to  the  original  bill  by  a  soli 
citor,  is  pointed  out  in  the  case  of  Bloomfield  v.  Snowden,  (2 
Paiges  Rep.  356.)  It  was  there  settled  that  it  was  irregular 
to  issue  a  general  injunction,  ex  parte,  to  continue  until  the 
defendant  moved  to  dissolve  the  same,  against  a  party  who  h.id 
appeared  in  the  suit  by  a  solicitor ;  and  that  he  was  entitled  to 
notice  of  the  application.  According  to  the  decision  in  that 
case,  the  injunction  issued  upon  this  supplemental  bill  was  ir- 
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regular.  There  was  no  necessity,  even  for  a  temporary  uijuno 
«i'  n,  to  restrain  the  defendant  from  proceeding  until  he  could 
have  a  chance  to  be  heard  upon  a  regular  notice  of  the  appli- 
catioa.  The  vice  chancellor  therefore  should  have  set  aside 
the  iiijunction,  as  irregularly  issued. 

The  order  appealed  from  must  be  reversed,  vi^ith  costs.  And 
the  injunction  must  be  set  aside  as  irregularly  issued,  virith  the 
costs  of  the  motion  ;  which  costs  must  be  inserted  and  taxed 
in  the  sakis  bill  with  the  defendant's  costs  on  this  appeal. 


Pe  Peyster  vs.  Hildreth  and  others. 

B.  &  W.  H.  ixecuted  a  bond  and  mortgage,  to  the  complainants.  At  the  time  of 
the  giving  thereof,  S.  S.  &  Co.  were  the  holders  of  a  judgment  against  the  mort- 
gagors,  wsiich  was  a  lien  npon  the  mortgaged  premises,  and  upon  other  real  es. 
tato  of  the  mortgagors.  An  execution  had  been  issued  upon  that  judgment,  and 
levied  upon  a  store  of  goods.  The  complainant  had  notice  of  that  judgment. 
Subsequently  to  the  execution  of  the  mortgage  to  the  complainant,  S.  S.  &  Co. 
issued  a  second  execution  upon  their  judgment,  and  made  an  arrangement  with 
the  defendants  therein  by  which  they  withdrew  the  first  execution  from  the  hands 
of  the  sheriff.  The  result  of  this  arrangement  was  to  give  other  executions,  then  in 
the  hands  of  the  sheriff,  a  preferable  lien  upon  the  personal  property  of  the  mortga- 
gors,  and  to  subject  their  real  estate,  upon  a  part  of  which  the  complainant's 
mortgage  was  'a  lien,  to  liability  for  the  amount  due  on  that  judgment.  Tho 
agent  of  S.  S.  &  Co.,  after  leaving  their  second  execution  dormant  in  the  hands 
of  the  sheriff  for  about  fifteen  months,  caused  the  mortgaged  premises  to  be  ad- 
vertised and  sold  thereon,  and  purchased  ihem,  in  the  name,  and  for  the  benefit, 
of  S  S.  &  Co.  Previous  to  that  sale,  the  complainant  had  filed  his  bill  in  this 
cause  to .  foreclose  hi»  mortgage,  making  S.  S.  &  Co.  parties.  And  he  had  ob- 
tained A  regular  dec^-e,  which  gave  his  mortgage  a  preference  over  their  judg- 
ment; they  having  neglected  to  appear  in  the  cause.  The  mortgaged  premises 
were  advertised  to  1«j  sold  under  that  decree,  on  the  30th  ofJuly,  1846 ;  previous 
to  which  time  S.  S.  &  Co.  applied  to  the  chancellor  to  open  their  default,  and  the 
decree,  and  for  leave  to  them  to  appear,  and  put  in  an  answer.  The  chancellor 
look  time  to  consider  the  application  ;  and  in  the  meantime  he  directed  the  master 
to  proceed  and  sell  the  premises  according  to  the  directions  in  the  decree.  Tho 
master  sold  the  mortgaged  premises  on  the  12th  of  September,  1846,  and  they 
were  bid  in  by  the  complainant,  and  were  conveyed  to  him  :  and  the  report  of  the 
•ale  was  duly  con&'»ied.    On  the  6th  of  October,  1846,  the  chancellor  denied  the 
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application  of  S.  S.  &  Co.,  without  reserving  to  them  any  right  tc  renew  it.  Oa 
the  1st  day  of  February,  1847,  S.  S.  &  Co.  applied  to  the  court  for  leave  to  renew 
their  motion  to  open  their  default,  and  the  decree  of  foreclosure  in  this  cause;  or 
that  the  complainant  might  be  decreed  to  redeem  their  judgment.  After  the  de- 
cision of  the  chancellor  upon  the  first  application,  and  before  notice  was  given  of 
the  second,  the  complainant  sold  and  conveyed  a  portion  of  the  premises  pur  ihased 
by  him  at  the  master's  sale,  to  T.  A.  L.  The  complainant,  in  his  affidavit  n  op- 
position to  the  second  application,  stated  that  he  believed  it  was  the  intention  of 
S  S.  &  Co.  to  cast  a  cloud  upon  his  title  by  taking  a  conveyance  from  the  sheriff 
upon  the  sale  under  their  judgment.  He  therefore  asked  for  an  order,  on  tb« 
foot  of  the  decree,  restraining  them  from  doing  so. 

Held,  1.  That  the  court  Was  not  authorized,  upon  this  application,  to  make  an  order 
to  restrain  S.  S.  &  Co  from  taking  a  sheriff's  deed  upon  the  sale  under  their  judg- 
ment. That  if  any  relief  of  that  kind  was  necessary,  the  proper  remedy  of  tho 
complauiant  was  to  file  a  bill  against  S.  S.  &  Co.,  after  they  should  have  taken 
such  deed,  to  remove  the  cloud  thus  cast  upon  the  title. 

S.  That  the  recording  of  the  master's  deed  was  constructive  notice  to  all  subsequent 
purchasers,  from  any  of  the  rwties  to  the  decree,  that  the  rights  which  such  partier 
had  in,  or  the  liens  which  (h'sy  had  upon,  the  mortgaged  premises,  at  the  tune  of 
the  decree,  were  cut  off  hv  the  master's  sale, 

3.  'That  no  court,  in  the  oye'cise  of  a  sound  discretion,  should  set  aside  a  regular  de- 
cree of  tbreclosure  acJ  si's,  for  the  mere  purpose  of  giving  to  a  defendant  a  nominal 
priority  in  payment,  cjt  of  the  proceeds  of  the  sale  of  the  mortgaged  premises, 
where  it  appears  thft  the  cash  value  of  the  property  is  such  that  it  is  wholly  im- 
material which  party  is  entitled  to  priority. 

1.  That  it  is  out  of  (he  usual  course  of  practice  to  make  an  application  for  the  same 
relief,  a  seconcJ  time,  where  the  first  motion  or^jetition  has  been  denied,  upon  the 
merits,  witho'j*.  reserving  to  the  applicant  the  right  to  renew  his  application. 

5.  That  S.  S.  fS'i  Co.  had  not  used  due  diligence,  in  making  their  renewed  application, 
(tfter  they  bsd  notice  of  the  decision  against  them  upon  the  first. 

6.  That  it  v?»s  inequitable,  as  to  the  complainant,  for  S.  S.  &  Co.  to  consent  to 
withdraw  the  first  execution  from  the  hands  of  the  sheriff,  so  as  to  discharge  the 
person?]  estate  which  the  defendants  in  the  judgment  had  at  the  time  of  issuing 
that  execution,  and  to  leave  their  judgment  to  be  satisfied  out  x>f  the  real  estate 
which  had  previously  been  mortgaged  to  the  complainant. 

7.  That  the  complainant's  equity,  to  be  paid  out  of  the  proceeds  of  the  mortgaged 
premises,  was  greater  than  that  of  S.  S.  &  Co. ;  who  had  lost  the  opportunity  to 
have  their  judgment  satisfied  out  of  other  property  of  their  judgment  debtors,  by 
their  own  acts,  and  by  their  negligence.  And  that  the  complainant  having  ob- 
tained a  decree,  whereby  he  has  secured  to  himself  the  legal  right  to  priority  of 
payment,  the  csurt  ought  not  to  interfere  to  deprive  him  of  it. 

This  waa  an  application,  on  the  part  of  the  defendants  Suy- 
dam.  Sage  &  Co.,  who  were  judgment  creditors  of  the  raort' 
gagors,  S.  &  W.  Hildreth,  to  renew  a  motion  to  open  the  ordei 
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taking  the  complainant's  bill  as  confessed  against  them  and  the 
decree  of  foreclosure  in  this  cause ;  or  that  the  complainant 
might  be  decreed  to  redeem  their  judgment  which  was  a  hen 
upon  the  mortgaged  premises.  At  the  time  of  the  giving  of 
the  complainant's  bond  and  mortgage,  which  was  for  money 
lent,  Suydam,  Sage  &  Co.  were  the  assignees  of  a  judgment 
against  the  mortgagors;  and  against  two  other  persons  who 
were  the  principal  debtors,  and  primarily  liable  for  the  payment 
of  that  judgment.  The  judgment  was  at  that  time  also  alien 
apon  other  real  estate,  of  the  defendants  therein.  And  an  exe- 
cution had  also  been  issued  thereon,  upon  which  the  sheriff  had 
levied  on  a  store  of  goods.  But  Suydam,  Sage  &  Co.  had  a 
mortgage,  given  by  S.  <fc  W.  Hildreth,  to  secure  acceptances 
which  had  before  been  made,  as  well  as  acceptances  thereafter 
to  be  made  for  them  ;  which  mortgage  was  a  lien  upon  some 
of  the  other  real  estate  of  the  Hildreths,  subsequent  to  the 
judgment,  but  prior  to  the  date  of  the  complainant's  mortgage. 
The  complainant's  attorney,  at  the  time  of  the  giving  of  the 
mortgage  to  him,  was  aware  of  the  existence  of  the  judgment. 
But  being  informed  that  the  execution  thereon  had  already 
'.,cen  levied  upon  property  sufficient  to  satisfy  it,  without  resort- 
ing to  the  mortgaged  premises,  and  that  it  was  only  kept  on 
foot  for  the  purpose  of  obtaining  satisfaction  out  of  the  property 
of  the  other  two  defendants  therein,  who  were  primarily  liable 
for  its  payment,  the  whole  amount  of  the  loan  was  paid  over 
to  the  Hildieths,  and  applied  to  the  payment  of  debts  due  to 
Suydam,  Sage  &,  Co.  and  others ;  leaving  that  judgment  un- 
satisfied on  record.  About  six  months  after  the  giving  of  the 
complainant's  mortgage,  Suydam,  Sage  &  Co.  caused  a  second 
execution  to  be  issued,  upon  the  judgment  assigned  to  them ; 
and  an  arrangement  was  subsequently  made  between  them 
and  the  defendants  in  that  judgment,  by  which  the  execution, 
which  had  previously  been  issued  and  levied  upon  the  store  of 
goods,  was  withdrawn  from  the  hands  of  the  sheriff.  The 
result  of  this  arrangement  was  to  give  other  executions,  then  in 
the  hands  of  the  sheriff,  a  preferable  lien  upon  the  personal  prop- 
erty of  the  Hildreths,  and  to  subject  their  real  estate,  upon  a  pa'» 
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of  which  the  complainant's  mortgage  was,  to  liability  for  the 
amount  due  on  that  judgment.  And  the  agent  of  Suydam, 
Sage  &,  Co.,  after  leaving  their  second  execution  dormant  in 
the  hands  of  the  sheriff  for  about  fifteen  months,  caused  the 
mortgaged  premises  to  be  advertised  and  sold  upon  that  execu- 
tion, and  purchased  them,  in  the  names,  and  for  the  benefit, 
of  Suydam,  Sage  &  Co.  Previous  to  that  sale,  the  complainant 
had  filed  his  bill  in  this  cause  to  foreclose  his  mortgage,  making 
the  owners  of  that  judgment  parties.  And  he  had  obtained  a 
regular  decree,  which  gave  his  mortgage  a  preference  over  their 
judgment;  they  having,  through  inadvertence,  neglected  to 
employ  a  solicitor  to  appear  and  protect  their  claim  to  a  prefer- 
ence in  payment  out  of  the  proceeds  of  the  sale  of  the  mortgaged 
premises.  The  mortgaged  premises  were'  advertised  to  be  sold, 
under  the  decree  in  this  cause,  on  the  30th  of  .Tuly,  1846 ;  pre- 
vious to  which  day,  Suyd.am,  Sage  &  Co.  applied  to  the  chan- 
cellor, ex  parte,  and  obtained  an  order  for  the  complainant  to 
show  cause,  on  the  first  Tuesday  of  August,  why  their  default 
and  the  decree  should  not  be  opened,  and  they  be  permitted  to 
appear  and  put  in  an  answer  ;  and  that  in,  the  meantime  the 
sale  be  stayed.  Upon  the  hearing  of  that  motion,  the  chancel- 
lor took  time  to  consider  the  same.  And  in  the  meantime  he 
directed  the  master  to  proceed  and  sell  the  premises  according 
to  the  directions  contained  in  the  decree ;  the  complainant's 
counsel  having  stipulated  to  pay  the  amount  due  upon  the 
judgment,  out  of  the  proceeds  of  the  sale,  in  case  that  applica- 
tion should  be  decided  in  favor  of  the  petitioners,  Suydam,  Sage 
&  Co.  The  master  proceeded  and  sold  the  mortgaged  prem- 
ises, on  the  12th  of  September  thereafter,  and  the  same  were 
bid  in  by  the  complainant  for  $8000 ;  leaving  due  to  him  upon 
his  mortgage  about  $9600.  The  premises  were  conveyed  to 
the  complainant  accordingly,  and  the  report  of  the  sale  was 
duly  confirmed.  On  the  first  Tuesday  of  October,  the  chan- 
cellor denied  the  application  of  Suydam,  Sage  &  Co.,  without 
feserving  to  them  any  right  to  renew  it.  The  order  thereon 
vas  entered  the  26th  of  the  same  month ;  and  on  tlie  12th  of 
November  was  served  upon  the  agent  of  the  solicitor  for  the 
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petitioners.  On  the  16th  of  Januaiy,  1847,  notice  of  the  present 
application  was  served,  for  the  first  day  of  the  January  terra  ; 
but  was  subsequently  countermanded,  and  was  re-served  for  the 
second  Monday  in  term.  After  the  decision  of  the  chancellor 
upon  the  petition  of  July,  1846,  and  before  the  complainant  had 
any  intimation  of  an  intention  on  the  part  of  the  petitioners  to 
tenew  the  motion,  he  sold  and  conveyed  a  considerable  portion 
of  the  preiaiees,  purchased  by  him  at  the  master's  sale,  to  T.  A. 
Lawrence;  and  received  a  conveyance  of  olher  lands  in  part 
payment  of  the  purchase  money,  and  a  bond  and  mortgage  in 
full  for  the  residue  thereof  The  complainant,  in  his  affidavits 
in  opposition  to  the  motion  of  Suydam,  Sage  &■  Co.,  stated  that 
he  believed  it  was  their  intention  to  cast  a  cloud  upon  his  title 
by  taking  a  conveyance  from  the  sheriff,  upon  the  sale  of  the 
premises  under  their  judgments.  And  his  counsel  asked  for  an 
order,  on  thi  foot  of  the  decree,  restraining  them  fi'om  taking 
such  sheriff's  deed. 

f).  Greig,  for  Suydam,  Sage  &  Co. 

H.  P.  Clark,  for  he  complainant. 

The  Chancellor.  The  court  is  not  authorized,  upon  this 
application,  to  make  aa  order  to  restrain  the  petitioners  from 
taking  a  sheriff's  deed  upon  the  sale  under  their  judgment. 
If  any  relief  of  that  kind  is  necessary,  the  proper  remedy  of  the 
complainant  will  be  to  file  a  bill  against  them,  after  they  shall 
have  taken  such  sheriff's  deed,  to  remove  the  cloud  which 
they  have  cast  upon  his  title.  Had  the  complainant's  bill  been 
in  the  usual  form,  stating  that  Suydam,  Sage  &  Co.  had  or 
claimed  some  interest  in  the  mortgaged  premises,  as  purchasers, 
mortgagees,  or  otherwise,  which  interests,  if  any,  had  accrued 
subsequent  to  the  complainant's  iriortgage  and  were  subject 
thereto,  the  taking  of  the  sheriff's  deed  might  cast  a  cloud  upon 
the  title  of  the  purchaser  under  the  decree.  For  the  plaintiffs 
in  the  judgment  not  being  parties  to  the  foreclosure  suit,  and 
the  fact  that  those  who  were  made  parties,  and  who  bee  ame 
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the  purchasers  at  the  sheriff's  sale,  were  the  assignees  of  the 
judgment,  at  the  time  of  the  decree,  not  being  stated  in  the  bill, 
it  might  not  appear  upon  the  face  of  the  enrolled  decree  that 
the  rights  acquired  by  them,  as  purchasers  at  the  sheriff's  sale, 
were  overreached  and  cut  off  by  the  decree,  and  by  the  master's 
sale  made  in  pursuance  of  such  decree.  Here,  however,  it  ap- 
pears from  the  bill  itself  that  the  defendants  Suydam,  Sage  <fc 
Co.  were  the  assignees  of  the  Cook  judgment  when  this  fore- 
closure suit  was  commenced.  And  the  decree  declares  that  the 
'defendants  in  the  suit,  and  all  persons  claiming  under  them,  or 
atiy  of  them,  subsequent  to  the  commencement  thereof,  shall 
be  barred  of  all  equity  of  redemption  or  other  claim  to  the  prem- 
ises sold  by  the  master.  The  recording  of  the  master's  deed, 
therefore,  is  constructive  notice  to  all  subsequent  purchasers, 
from  any  of  the  parties  to  the  decree,  that  the  rights  which 
such  parties  had  in,  or  the  hens  which  they  had  upon,  the 
mortgaged  premises,  at  the  time  of  the  decree,  were  cut  off  and 
extinguished  by  the  master's  sale. 

The  atfidavits  on  the  part  of  these  applicants,  as  to  the  value 
of  the  mortgaged  premises,  if  they  related  to  its  actual  value  at 
the  time  of  the  master's  sale,  would  of  themselves  be  sufficient 
to  defeat  this  application.  For  if  the  actual  cash  value  was 
sufficient  to  pay  both  the  judgment  and  the  amount  due  upon 
the  complainant's  decree,  the  proper  remedy  of  Suydam,  Sage 
&  Co.  was  to  have  attended  the  sale  and  bid  up  the  property 
to  a  sum  sufficient  to  pay  the  decree;  and  the  amount  of  their 
bid  at  the  sheriff's  sale,  with  interest  thereon.  No  court,  in  the 
exercise  of  a  sound  discretion,  ever  set  aside  a  regular  decree 
of  foreclosure  and  sale,  for  the  mere  purpose  of  giving  a  defen- 
dant a  nominal  priority  in  paymerit,  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  premises ;  when  the  papers  on  which  his 
application  was  founded,  showed  that  the  cash  value  of  the 
property  was  such  that  it  was  wholly  immaterial  which  party 
was  entitled  to  priority.  It  is  true,  these  applicants  cannot  now 
obtain  the  property  by  paying  the  amount  due  to  the  complain- 
ant;, with  interest  and  costs.  But  no  reason  whatever  is  shown 
why  they  did  not  attend  the  sale  and  bid  in  the  premises,  if 
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ihey  really  believed  the  value  of  the  property  was  what  they 
have  gotten  others  to  swear  the  premises  are  now  worth,  and 
thereby  save  the  amount  of  their  judgment  and  interest. 

Again ;  it  is  out  of  the  usual  course  of  practice  to  make  the 
same  application  for  relief  a  second  time ;  where  the  first  mo- 
tion or  petition  has  been  denied  upon  the  merits,  without  reser- 
ving to  the  applicant  the  right  to  renew  the  same.  That, 
however,  would  not  have  been  an  insuperable  objection  to  the 
present  motion,  if  the  applicants  had  in  fact  made  out  a  new 
case  entitling  them  to  relief.  But  they  have  not  made  use  of 
due  diligence,  in  making  their  renewed  application,  after  they 
heard  of  the  decision  against  them  upon  the  first.  The  mort- 
gaged premises  were  sold  by  the  master  as  early  as  the  12th 
of  September ;  and  the  decision  upon  the  former  application 
was  made  early  iu  October.  The  clerk  of  their  own  counsel 
swears  he  saw  a  statement  of  the  decision  published,  and  in- 
formed Mr.  Sage  of  it,  as  soon  as  the  first  of  November.  And 
the  order  of  the  court  was  actually  received  by  their  solicitor  on 
the  16th  of  that  month.  They  had  ample  time,  theiefore,  to 
renew  their  application  on  the  first  Tuesday  of  January.  And, 
with  reasonable  diligence,  they  might  have  made  their  motion 
on  the  first  Tuesday  of  December ;  if  they  had  attended  to  it 
immediately  after  they  were  informed  of  the  decision.  By  their 
neglect  to  do  so,  a  bona  fide  purchaser,  who  has  not  had  notice 
of  this  application,  has  become  the  owner  of  about  200  acres  of 
the  mortgaged  premises.  And  the  decree  and  master's  sale 
cannot  now  be  opened  without  materially  affecting  his  rights 
as  such  purchaser ;  as  the  master's  sale,  which  was  entire,  can- 
not be  set  aside  in ,  part,  under  the  circumstances  of  this  case. 
For  these  reasons,  I  should  be  obliged  to  deny  this  appUcation, 
even  if  the  merits  of  the  case  were  with  the  appUcants. 

But  thei'e  is  nothing  in  the  merits  of  the  case,  as  now  pre- 
sented, to  induce  me  to  change  the  opinion  which  I  expressed 
upon  the  former  application.  Indeed  the  papers  now  before  me 
make  out  a  much  stronger  case  of  equity  in  favor  of  tlie  com- 
plainant's retaining  the  priority  acquired  by  his  decree,  than 
was  presented  at  that  time.     I  am  now  satisfied  that  if  Suy 
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dam,  Sage  &  Co.  had  proceeded  with  the  execution  which  was 
in  the  hands  of  the  sheriff,  upon  their  judgment,  at  the  time  of 
the  giving  of  the  complainant's  mortgage,  the  whole  amount  of 
that  execution  would  have  been  realized  by  them,  without  re 
sorting  to  the  land  mortgaged  to  the  complainant ;  or  to  the 
land  previously  mortgaged  to  Suydam,  Sage  &  Co.,  tp  secm'e 
their  advances  and  acceptances  for  the  Hildreths.  They,  too, 
were  aware  of  the  existence  of  the  complainant's  mortgage,  and 
that  his  solicitor  expected  the  judgment  was  to  be  paid  out  of 
other  property,  upon  which  it  was  a  lien.  Under  such  circum- 
stances it  was  inequitable,  as  to  the  complainant,  for  them  to 
consent  to  withdraw  the  execution  from  the  hands  of  the 
sheriff;  so  as  to  discharge  the  personal  estate  which  the  defen- 
dants in  the  judgment  had  at  the  time  of  issuing  that  execu- 
tion, and  to  leave  their  judgment  to  be  satisfied  out  of  the  real 
estate  which  they  knew  had,  before  that  time,  been  mortgaged 
to  Jhe  complainant.  That  they  were  ignorant  that  an  execu- 
tion had  been  issued  upon  the  assigned  judgment,  at  the  time 
they  issued  their  second  execution  thereon,  in  August,  1844, 
might  have  been  some  excuse  for  the  issuing  of  the  last  execu- 
tion. But  as  they  show  that  there  was  then  no  personal  prop- 
erty which  was  not  fully  covered  by  other  executions,  there  was 
no  excuse  for  withdrawing  the  first  execution,  after  they  were 
aware  of  its  existence  ;  and  thereby  discharging  the  only  per- 
sonal property  upon  which  either  execution  was  a  lien. 

The  complainant's  equity  to  be  paid  out  of  the  proceeds  of 
the  mortgaged  premises,  is  therefore  greater  than  that  of  Suy- 
dam, Sage  &.  Co. ;  who  have  lost  the  opportunity  to  have  their 
judgment  satisfied,  out  of  other  property  of  their  judgment  debt- 
ors, by  their  own  acts,  and  by  their  negligence.  And  the  com- 
plainant having  obtained  a  decree,  whereby  he  has  secured  to 
himself  the  legal  right  to  priority  of  payment,  the  court  ought 
not  to  interfere  to  deprive  him  of  it.  [Burchard  v.  Phillips 
and  others,  11  Paiges  Rep.  66.). 

This  application  must  be  denied  with  costs  to  be  taxed. 
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A  complainant  toDk  three  exceptions  to  the  defendant's  answer,  t  Ir  impertinence,  all 
of  which  were  referred,  and  the  master  disallowed  the  first  exception,  and  allowed 
the  second  and. third.  Neither  party  having  excepted  to  the  master's  report,  the 
usual  order  was  entered  to  expunge  the  impertinent  matter  embraced  in  the  second 
and  third  exceptions,  and  for  the  payment,  by  the  defendant,  of  the  costs  of  those 
exceptions.  Held  that  the  complainant  was  entitled  to  costs,  of  the  two  exceptions 
allowed,  which  had  ax:crued  previous  to  the  entry  of  the  order  to  refer  the  excep- 
tions, and  to  the  costs  of  the  order  to  expunge  the  impertinent  matter,  and  the 
costs  of  other  proceedings  upon  the  master's  report  subsequent  to  the  filing  of  such 
report. 

rhe  costs,  to  which  neither  party  is  entitled,  as  against  the  other,  upon  a  refer- 
ence of  exceptions,  unless  he  finally  succeeds  as  to  all  the  exceptions  referred,  aie 
the  master's  fees  upon  the  reference,  and  the  solicitor's  and  counsel  fees,  and  other 
expenses  between  the  perfecting  of  the  exceptions  and  the  filing  of  the  master's 
report  on  the  reference  j  including  postages,  and  other  disbursements. 

This  was  an  application  by  the  defendant  S.  T.  Hinds,  for 
a  retaxation  of  the  complainant's  costs  upon  exceptions  to  the 
defendant's  answer  for  impertinence.  The  complainant  took 
three  exceptions  to  the  answer ;  all  of  which  were  referred. 
The  master  disallowed  the  first  exception,  but  reported  that  the 
second  and  thiid  were  well  taken.  Neither  party  excepted  to 
the  report ;  and  the  usual  order  was  subsequently  entered,  to 
expunge  the  impertinent  matter  embraced  in  the  second  and 
thhd  exceptions,  and  for  the  payment  by  the  defendant  Hinds, 
of  the  costs  of  those  exceptions.  Upon  the  taxation  of  the  com- 
plainant's costs,  under  this  order,  the  counsel  for  the  defendant 
Hinds  insisted  that  the  complainant  was  not  entitled  to  any 
costs  upon  the  exceptions  allowed  by  the  master. 

But  the  taxing  ofiicer  allowed  the  costs  of  those  two  excep- 
tions previous  to  the  entry  of  the  order  to  refer  the  same,  and 
the  costs  of  the  order  to  expunge  the  impertinent  matter,  and 
the  ;osts  of  the  other  proceedings  upon  the  master's  report  sub- 
Bcquant  to  the  filing  of  such  report. 

H.  C  Van  Schaack,  for  the  complainant. 

N.  R.  Chapman,  for  the  defendant  Hinda 
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The  Chancellor.  The  order,  under  which  the  taxation 
took  place,  had  directed  the  defendant  Hinds  to  pay  the  com 
plainant  his  costs  upon  the  exceptions  allowed  by  the  rtiaster. 
And  if  the  order  was  irregular,  because  the  complainant  was 
iaot  entitled  to  any  costs  whatever,  the  proper  remedy  of  the 
defendant  was  to  apply  to  the  court  to  set  aside  the  order  for 
irregularity.  All  that  the  taxing  oflScer  was  authorized  to  de- 
cide, was  how  much  of  the  costs  of  the  exceptions,  and  of  the 
proceedings  thereon,  were  taxable  under  the  provisions  of  the 
63d  rule  of  the  court. 

The  order,  however,  was  not  irregular.  For  the  rule  provides 
that  the  party  excepting  shall  have  the  costs  of  the  exceptions 
Jphich  are  submitted  to,  and  of  those  which  are  finally  allowed 
after  reference  to  a  master.  Here  the  second  and  third  excep- 
tions were  finally  allowed  after  reference  thereof  to  a  master. 
The  costs  of  drawing,  perusing  and  signing,  engrossing,  copying 
filing,  and  serving  those  two  exceptions,  were  therefore  al 
lowable.  undcv  the  express  terms  of  the  63d  rule.  And  the  coa.- 
plainant  was  also  entitled  to  the  costs  of  the  order  to  expunge 
the  impertinent,  matter  and  the  expenses  of  executing  thai 
order,  and  recovering  his  costs,  under  jthe  provisions  of  the 
57th  rule ;  as  a  part  of  the  necessary  proceedings  upon  the 
second  and  third  exceptions,  after  they  had  been  finally  allow- 
.ed  upon  the  reference. 

The  costs  upon  the  reference,  to  which  neither  party  is  enti 
tied,  as  against  the  other,  unless  he  finally  succeeds  as  to  ai\ 
the  exceptions  referred,  are  the  master's  fees  upon  the  reference, 
and  the  solicitor's  and  counsel  fees,  and  other  expenses,  between 
the  perfecting  of  the  exceptions  and  the  filiag  of  the  master's 
report  on  the  reference ;  including  postages  and  other  disburse- 
ments. All  these  have  been  excluded  in  the  taxation  of  the 
complainant's  bill ;  as  I  understand  the  case  agreed  upon  by 
the  parties.  The  taxation  was  therefore  .right;  and  it  is  unne- 
cessary to  consider  the  objection  that  a  retaxation  was  not 
applied  for  within  a  reasonable  time. 

The  motion  for  a  retaxation  must  be  deried,  with  $7  costs 
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Where  the  holder  of  a.  bond  and  mortgage,  without  authority  from  the  mortgagor, 
altered  the  condition  thereof  in  two  very  essential  particulars,  to  the  disadvantagn 
of  the  mortgagor :  and  after  the  refusal  of  the  latter  to  ratify  the  alteration,  the 
mortgagee  transferred  the  bond  and  mortgage  to  a  third  person,  as  valid  and  gen- 
uine securities,  to  secure  the  repayment  of  a  loan  of  money  to  himself:  Held  that 
neither  the  assignee,  nor  any  other  person  claiming  title  to  the  bond  and  mortgage 
through  or  under  the  person  committing  the  fraud,  as  the  assignee  thereof,  could 
enforce  the  collection  of  the  mortgage,  in  a  court  of  equity,  against  the  mortgaged 
premises  in  the  hands  of  the  mortgagor,  or  of  persons  claiming  title  under  him. 

The  modern  rule  is,  that  the  alteration  of  a  bond,  or  other  sealed  instrument,  ih  a 
material  part,  if  made  by  a  party  claiming  to  recover  upon  such  instrument,  or  by 
any  person  under  whom  he  claims,  renders  the  deed  void. 

But  an  alteration  by  a  stranger,  without  the  privily  or  consent  of  the  party  interest- 
ed, will  not  render  the  deed  void,  where  the  contents  of  the  same,  as  it  originally 
existed,  can  be  ascertained. 

The  burthen  of  proof  in  such  cases,  however,  is  cast  upon  the  party  seeking  to  re- 
cover upon  the  deed,  to  show  that  the  alteration  was  not  made  by'him,  nor  by  those 
under  whom  he  claims,  nor  with  his  or  their  privity  or  consent. 

A  distinction  is  made  between  deeds  which  operate  to  convey  the  title  to  property, 
and  those  which  merely  give  a  right  of  action.  For  where  the  legal  'title  to  real 
estate  passes  to  the  grantee,  by  the  execution  and  delivery  of  the  deed,  a  fraudu- 
lent alteration  of  the  deed  by  him  will  not  have  the  effect  to  revest  the  title  in  the 
grantor;  in  those  cases  where  the  statute  of  frauds  requires  a  written  conveyancf 
to  transfer  the  title. 

In  this  class  of  cases,  the  estate  which  was  vested  in  the  grantee,  by  a  genuine  and 
valid  deed,  remains  in  such  grantee,  although  he  destroys  or  makes  void  the  deed 
itself,  by  a  forgery,  or  by  a  voluntary  cancellation  of  the  deed  which  created  that 
title.  But  the  deed  itself  is  avoided  thereby,  so  that  the  grantee  cannot  recover 
upon  the  covenants  therein,  nor  sustain  any  suit  founded  upon  the  deed  itself  as 
an  existing  and  valid  instrument. 

Although  the  rule  in  England  is  that  a  mortgage  in  fee  transfers  the  legal  title  to  the 
land  itself  '^s  a  conditional  fee,  so  that  if  the  condition  of  the  mortgage  is  not  com- 
plied witfc,  by  the  payiiient  of  the  money  at  the  day,  a  reconveyance  is  necessary 
to  vest  the  title  of  the  land  in  the  owner  of  the  equity  of  redemption,  though  the 
debt  is  subsequently  paid ;  yet  in  this  state  the  mortgagor  is  considered  the  real 
owner  of  the  fee  of  the  mortgaged  premises,  except  for  the  mere  purpose  of  pro- 
tecting the  mortgagee  as  the  holder  of  a  security  thereon  for  the  payment  of  his 
debt.  And  the  only  right  the  mortgagee  has,  in  the  land  itself,  is  to  take  possession 
thereof,  with  the  assent  of  the  mortgagor,  after  the  debt  has  become  due  and  pay- 
able, and  to  retain  such  possession  until  the  debt  is  caid. 

In  this  state,  a  mortgage  is  nothing  but  a  chose  in  action  ;  or  a  mere  lien  or  sedurity 
upon  the  mortgaged  premises,  as  an  incident  to  the  debt  itself  And  where  the 
mortgagee  has  released  or  discharged  his  debt,  by  an  improper  and  voluntary  altep 
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alien  or  destruction  of  the  hond  and  mortgage  by  which  it  was  secured,  he  ougU 
not  to  be  permitted  to  sustain  a  suit,  in  any  court,  for  the  recovery  of  his  debt,  (a) 

This  'vas  an  appeal  from  a  decree  of  the  late  vice  chancel- 
lor of  tuc  second  circuit ;  allowing  a  demurrer,  and  dismissing 
the  complainant's  bill  as  to  four  of  the  defendants.  The  sub- 
stance of  the  statements  and  charges  in  the  bill  was  as  follows: 

Previous  to  the  10th  of  May,  1836,  N.  F.  Waring  had  lent 
or  advanced  to  Charles  Smyth,  $3000 ;  which  the  latter  had 
promised  to  secure  by  a  bond  and  mortgage  upon  lands  in  Jef- 

fa)  A  material  alteration  of  a  deed  or  bond,  after  execution,  avoids  it.  {Miller  v 
Stewart,  4  Wash.  C.  G.  Rep.  26.  Commissioners  v.  Hannion,  1  Nott  ^  McC.  554, 
Ihffelfinger  v.  Shutz,  16  Serg.  ^  R.  4A.  Lewis  v.Payn,8  Cowen,7\.  Penny  v 
Gorwithe,  18  John.  499.  Barrington  v.  Bank  of  Washington,  14  Serg.  ^  R.  424.| 
And  it  seems,  from  some  of  the  authorities,  that  any  alteration  of  an  instrument, 
though  immaterial,  if  made  by  the  party  claiming  a  benefit  under  i(,  avoids  it,  so 
far  as  respects  remedy  by  action  on  it.  (Nunnery  v.  Collon,  1  Hawks,  222.  Wright 
V.  Wright,  2  Halst.  175.  Lewis  v.  Payn,  8  Cowen,  71.  Provost  v.  Gratz,  Pet, 
G.  G.  Rep.^369.  Morris  v.  Vanderen,  1  Dal.  67.  Jackson  v.  Malin,  15  John.  293. 
Gutts  V.  United  States,  1  Gall.  71.  Pigott's  case,  11  Go.  27.  Hunt  v.  Adams,  6 
Mass.  519.  And  see  Chiffith  v.  Cox,  Overt.  Rep.  210.  Bank  of  Limestone  v,  Pen- 
ick,  5  Monroe,  31.)  At  all  events,  it  is  settled  that  if  the  instrument  be  altered  in  a 
material  part,  by  the  party  claiming  under  it,  he  cannot  recover  on  it  (Newell  v.  May. 
berry,  3  Leigh,  250.  Mills  v.  Starr,  2  Bailey,  359.  Martendale  v.  Follett,  1  N, 
Hamp.  Rep.  95.  Gutts  v.  Vnited  States,  1  Gall.  71.  Hatch  and  wife  v.  Hatch, 
3  Mass.  307.)  Thus,  where,  after  the  execution  and  delivery  of  an  unattested  bond, 
the  obligee  fraudulently;  with  a  view  to  some  improper  advantage,  and  without 
the  knowledge  and  assent  of  th4  obligor,  procured  a  person  who  was  not  present,  to 
out  liis  name  thereto  as  a  subscribing  witness,  it  was  held  that  the  obligor  wa" 
thereby  discharged.  {Adams  v.  Frye,  3  Mete.  Rep.  103.  Marshall  v.  Gongler, 
10  Serg.  ^  R.  164.     Babb  v.  Glawson,  Id.  424.) 

Yet  an  alteration  which  does  not  vary  the  meaning  of  an  instrument  does  not  avoid 
it,  though  made  by  the  party  claiming  under  it.    {Nichols  v.  Johnson,  10  Conn.  192.) 

What  is  a  material  alteration.]  If  a  bond  be  executed  by  B.  as  surety  for  A. ,  to 
obtain  an  appeal  from  a  justice's  judgment,  and  the  justice  refuses  to  accept  it,  and 
afterwards,  without  B.'s  knowledge,  the  name  of  C.  is  interlined,  as  an  obligor,  who 
executes  the  bond,  and  the  justice  then  accepts  it,  it  is  void  as  to  B.  (Oneale  t. 
Long,  4  Crunch,  60.)  A  bond  to  which  a  writing  had  been  attached,  which  writing 
has  been  torn  off,  cannot  be  received  in  evidence  after  such  mutilation.  (Price  v. 
Tollman,  Coxe,  447.)  So,  if  there  is  an  interlineation  in  a  material  part  of  an  appeal 
bond,  which  is  not  noted  at  the  foot  thereof,  the  bond  will  be  defective.  (Sutphin 
V.  Hardenbergh,  5  Halst.  288,  Shinn  v.  White,  6  Id.  137.)  So,  as  to  the  most 
Bifling  alteration  in  a  deed,  after  it  has  been  acknowledged.     {Mo6re  v,  Bickhiim.  4 
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ferson  county ;  aud,  as  the  complainant  alleged  upon  informa- 
tion and  belief,  he  agreed  to  make  the  bond  and  mortgage  pay- 
able on  demand,  and  the  interest  payable  semi-annually.  On 
the  10th  of  May,  1836,  Smyth  executed  to  N.  F.  Waring  a  bond 
of  that  date,  conditioned  to  pay  $3000,  mfive  years,  with  an- 
nual interest  thereon.     And  on  .the  same  day  Smyth  and  his 

Binn.  1.  Goit  v.  Starkweather,  8  Conn.  289.)  Accordingly,  it  has  been  held  that 
a  purchaser  of  land  is  not  bound  to  accept  a  deed  of  bargain  and  sale,  in  which 
there  is  a  blank  left  for  the  consideration  money ;  although  the  grantors,  after  ac- 
knowledgment of  the  deed,  have  authorized  an  agent  to  fill  the  blank.  {Moore  v. 
Bickham,  supra.)  But  where  the  principal  in  a  bail  bond,  after  the  surety  had  sign- 
ed it,  but  previous  to  delivery,  erased  the  name  of  the  sheriff  as  obligee,  and  inserted 
that  of  the  constable  who  served  the  writ,  at  his  suggestion,  and  in  his  presence,  the 
alteration  was  held  not  to  avoid  the  obligation  of  fhe  surety  ;  his  consent  being  pre- 
sumed. (Hale  V.  Russ,  1  Greenl.  334.)  Neither  is  the  insertion  of  the  name  of  an 
obligor  in  the  body  of  a  bond,  after  he  has  executed  it,  a  material  alteration ;  for  he 
would  have  been  held  had  the  name  not  been  inserted.  {Smith  v.  Crooker,  5  Mass. 
538.  Stone  v.  Wilson,  4  McCord,  203.  Fulton's  case,  7  Cowen,  484.)  A  deed 
having  been  signed,  sealed,  and  delivered,  with  a  blank  left  for  the  date,  the  grantee 
afterwards  inserted  the  date ;  the  deed  was  adjudged  to  be  good ;  the  date  not  being 
a  material  part  thereof,  and  no  evil  design  in  filling  up  the  blank  appearing.  (Whi- 
ting V.  Daniel,  1  Hen.  ^  Munf.  291.)  But  see  Bell  v.  Quick,  (1  Green,  312,) 
where  the  court  held  that  although  where  the  date  of  a  bond  is  left  blank,  the  bond 
may  be  good,  yet  that  any  alteration  of  an  instrument  after  its  execution,  changes 
the  deed  ;  and  if  made  in  the  absence  of  the  obhgor,  and  especially  of  a  surety  there- 
in, and  without  his  consent  and  authority,  renders  it  void.  In  that  case  it  was 
proved  by  one  of  the  subscribing  witnesses  that  he  filled  up  the  date  by  the  verbal 
authority  and  consent  of  the  surety  therein.  But  the  court  decided  that  it  would  not 
compel  a  party  to  receive  a  bond  admitted  to  have  been  altered  after  its  execution, 
and  subject  himself  to  the  necessity  of  proving,  and  thehazard  of  being  able  to  prove, 
and  the  question  of  its  being  competent  Xo  prove,  the  consent  of  the  obligor  to  such 
dlteration,  when  he  comes  to  seek  his  remedy  on  the  bond. 

Declaration  upon  a  bond  executed  to  A.  and  assigned  to  the  plaintiff.  The  bond 
produced  in  evidence  had  an  assignment  to  B.  endorsed  upon  it ;  which  assignment 
had  been  stricken  out,  except  the  signature  of  the  obligee ;  above  which  was  en- 
dorsed an  assignment  to  the  plain,tifr.  The  erasure  of  the  former  assignment  was 
held  not  to  produce  a  variance  between  the  obligation  and  the  proof ;  there  being  no 
evidence  of  misconduct  in  the  transaction.    (JDrummond  v.  Crutcher,  2  Wash.  218.) 

If  a  seal  has  been  afHxed  to  a  bond,  and  it  be  afterwards  broken  off,  or  defaced, 
by  accident,  the  bond  will  not  be  avoided.  (Palm.  403.)  Nor  will  it  be  avoided 
by  the  tearing  off,  or  defacing,  of  the  seal,  by  the  obligor,  whether  fraudulently  or 
inrocently,  without  the  assent  of  the  obligee.  (Touchstonr,  ch.  4,  §  6,  2.  Cutis  t. 
Vmted  States,  1  Gallis,  69.     United  States  v   Spalding,  2  Mason^  478.)     Nor  by 
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wife  executed  and  duly  acknowledged  a  miHtgage  upon  the 
Jefferson  county  lands,  conditioned  to  pay  the  $3000  in  five 
years,  with  annual  interest,  as  specified  in  the  bond.  Waring, 
without  the  consent  of  either  Smyth  or  his  wife,  subsequently 
altered  the  condition  both  of  the  bond  and  the  mortgage ;  so  as 
to  make  the  $3000  secured  thereby,  payable  on  demand,  with 

the  tearing  off  the  seal  by  a  stranger.  (Eees  v.  OverbaugJi,  6  Cowen,  746.)  It 
must  be  an  intentional  breaking  off,  or  defacing,  of  the  seal,  by  the  party  to  whom 
the  other  is  bound,  in  order  to  avoid  the  deed.  (^Touch.  ch.  4,  §  ti,  '2.)  But  the 
obhgee  cannot,  by  removing  the  seal  of  one  obligor  to  a  several  bond,  render  such 
bond  void  as  to  the  other  obligors.    (^Collins  v.  Prosser,  1  Burn.  Jf  Cress.  682.) 

A  testator  having  drawn  his  pen  thiuugh  certain  words,  in  a  memorandum  for  a 
codicil  to  his  will,  leaving  them  still  legible,  and  the  scrivener  having  inserted 
therein,  in  the  testator's  presence,  and  with  his  consent,  certain  other  words  which 
were  expletives,  which  he  erased  after  the  testator's  deam,  these  erasures  and  inter- 
lineations were  held  not  to  vitiate  the  instrument.  {Oogbills  v.  Cogbills,  2  Hen.  ^ 
Munf.  467.)  And  where  the  legal  effect  and  construction  of  an  instrument  is  not 
rendered  different  by  an  alteration,  the  making  of  sucti  alteration  will  not  vitiate  the 
instrument.  (Jackson  v.  Malin,  15  John.  293.  Malin  v.  Malin,  I  Wend.  659.) 
Accordingly,  in  Brown  v.  Pinkham,  (18  Pick.  172,)  it  was  held,  that  in  a  deed  of  a 
parcel  of  land,  on  which  were  a  well  and  pump,  an  interlineation  of  the  words 
"  with  pump  and  well  of  water,"  after  the  description  of  the  land  by  metes  and 
bounds,  was  an  immaterial  alteration  ;  inasmuch  as  the  effect  of  the  deed  would  be 
the  same,  without  those  words.  In  Pringle  v.  McPherson,  (3  Dessav.  524,)  an  ad. 
dition  of  words  to  a  will,  by  interlineation  in  the  testator's  hand-writing,  after  the 
execution  thereof,  but  at  a  time  not  ascertained,  by  which  a  bequest  of  persona, 
property  was  enlarged,  was  held  valid. 

Attesting  witneses  to  a  deed  are  not  necessary  ;  and  when  their  names  are  erased, 
the  party  who  wishes  to  avoid  the  deed  must  prove  that  the  erasure  was  made  aftei 
its  execution  and  delivery.  {Wilkes  v.  Caulk,  5  Harr.  ^  John.  36.)  But  a  deed 
which  is  left  blank  in  a  material  part — as  in  the  name  of  the  grantee — is  void ;  and 
cannot  be  set  up  bv  filling  in  the  blank,  after  execution.  (^Hibblewhite  v.  McMarrint, 
6  Mees.  ^  Wels.  200.  See  9  East,  354.)  In  Hatch  v.  Hatch,  (9  Mass.  307,)  a  deed 
of  land  was  left  as  an  escrow,  to  be  delivered  on  the  death  of  the  grantor,  and  was 
altered  by  the  depositary,  at  the  request  of  the  grantee,  after  the  death  of  the  grantor, 
by  changing,  in  the  description  of  the  premises,  the  given  name  of  a  third  person 
from  Joshua  to  Joseph.  It  was  held  not  to  vitiate  the  deed.  See  also  Hall  v. 
Chandler,  (4  Bingham,  123  ;)  12  Moore.  316  ;  and  Ogle  v.  Graham,  (2  Penn.  Rep, 
132 ;)  cases  where  the  alterations  were  held  to  be  immaterial. 

Whether  an  alteration  is  material  is  a  question  of  law  ;  and  it  is  error  for  the  couit 
to  leave  it  to  be  determined  by  the  jury.  {Stephens  v.  Graham,  7  Serg.  ^  Rawle, 
508.    Bowers  v.  Jewell,  2  N.  Hamp.  Rep.  543.    Steele  v.  Spencer,  1  Peten,  552.) 

When  alteration  is  made  by  consent]    Alterations  in  a  deed,  made  by  consent  of 
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interest  aemi-annually.  He  afterwards  informed  Smjth  of  the 
alteration,  and  requested  him  to  re-acknowledge  the  mortgage ; 
but  he  declined  to  do  so.  N.  F.  Waring  subsequently  borrow- 
ed $3000  of  the  Long  Island  Insurance  Company,  and  gave 
his  note  for  the  same  ;  the  payment  of  which  note  was  guar- 
antied by  his  father,  the  complainant  in  this  cause.     And  at 

the  parties,  whether  such  consent  be  given  before  or  after  its  execution,  will  not  in- 
validate such  deed.  And  such  consent  may  be  proved  by  parol.  (^Speake  v.  Uni- 
ted States,  9  Cranch,  28.  Barrington  v.  Bank  of  Washington,  14  Serg,  ^  Rawle, 
423.  Boardman  v.  Gore,  1  Slew.  b\l.  Camden  Bank  \.  Hall,  2  Green.  583. 
Wooley  V.  Constant,  4  John.  54.  Kerwin's  case,  8  Cowen,  118.  Cole  v.  Parkin, 
12  East,  ill.  Hudson  v.  Remit,  2  Moore  ^  Payne,  663.  Coke  v.  Brummell,  2 
Moore,  495.  Cutis  v.  United  States,  1  Gall.  71.  Zouch  v.  Clay,  3  Lev.  35; 
1  Vent.  185,  S.  C.  11  Co.  27,  u.  Markham  v.  Gonaslon,  Moor,  547.)  Where 
the  previous  decision  to  the  contrary  in  the  same  case  in  Gro.  Eliz.  626,  was  over- 
ruled. 

Consent  must  be  proved,  however,  and  not  conjectured,  as  a  general  rule.  (Bar- 
rington V.  Bank  of  Washington,  14  Serg.  ^  Rawle,  424,  5.)  Yet  it  has  been  held 
tliat  if  blank  spaces  be  left,  to  be  filled  after  execution,  the  consent  of  the  party  exe- 
cuting that  they  shall  be  afterwards  filled,  is  to  be  implied."*^ (Wi/cy  v.  Moon,  i7 
Serg.  ^  Rawle,  438.  Smith  v.  Crooker,  5  Mass.  538.  Duncan  v.  Hodges,  4 
McCord,  239.  Jordan  v.  Neilson,  2  Wash.  164.  Boardman  v.  Gore,  1  Slew.  517. 
Bank  v.  Curry,  2  Dana,  142.)  The  consent  of  an  obligor,  to  an  alteration  of  the 
bond,  given  after  the  alteration  is  made,  will  not  repel  the  plea  of  non  est  factum. 
But  a  consent  given  before,  or  at  the  time  of  the  alteration,  will  be  considered  as  a 
rc-execution.    {Cleaion  v.  Chambliss,  6  Rand.  86.     See  Decker's  case,'6  Cowen,  59.) 

Presumption  as  to  time  of  making  alteration ;  and  by  whom  made.]  The  pre- 
sumption is  that  a  matenal  alteration,  if  made,  was  made  after  the  execution  of  the 
instrument ;  unless  the  contrary  be  proved.  {Morris  v.  Vanderen,  1  Dall.  67.  Pre- 
vast  V.  Gratz,  Pet.  C.  C.  Rep.  369.  Johnson  v.  Duke  of  Marlborough,  2  Siarkie's 
Rep  313.  Henman  v.  Dickinson,  5  Bing.  183.  But  see  12  Vin.  Abr.  58,  contra.) 
In  an  action  on  a  bond,  against  several  obligors,  where  it  appears  that  the  name  of 
one  of  them  was  erased  from  the  bond,  and  the  suit  is  brotjght  against  all  except 
him,  it  lies  upon  the  obligee  to  show  that  the  erasure  was  made  with  the  consent  of 
the  other  parties.  {Barrington  v.  Bank  of  Washington,  14  Serg.  ^  Rawle,  405.) 
A  material  alteration  of  a  deed  of  land,  while  in  the  possession  of  the  grantee,  is 
prima  facie  fraudulent,  and  is  presumed  to  have  been  made  by  the  grantee  himself. 
Neither  he,  nor  any  one  claiming  under  him  with  notice  of  the  alteration,  or  with- 
out having  paid  an  adequate  consideration  for  the  land,  can  avail  himself  of  such 
deed  in  evidence  ;  nor  can  he  supply  the  want  of  it  by  parol  evidence.  (Chesley  " 
Prott,  1 N.  Hamp.  Rep.  145.) 

An  interlineation  not  noted,  and  of  different  ink  from  the  rest  of  the  instrument, 
must,  it  seems,  be  explained  by  him  wlio  would  support  it  as  genuine.     {Jackson  " 
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the  same  time  he  assigned  the  aUered  bond  and  raoitgage  to 
that  company,  as  collateral  security  for  the  payment  of  his  note ; 
but  without  informing  the  complainant,  or  the  officers  of  the 
company,  that  he  had  altered  the  condition  of  the  bond  and 
mortgage,  after  the  execution  of  the  same,  and  without  au- 
thority. 

Jttcoby,  9  Cowen,  125.)  So  an  erasure  or  interlineation  in  a  material  part  of  an 
uitkijDient,  of  which  no  notice  is  taken  at  the  time  of  execution,  is  a  suspicious  cir- 
cumstance, which  requires  explanation  by  the  party  producing  it ;  and  the  jury  are  to 
determine  whether  the  explanation  given  is  satisfactory.  (Jackson  v.  Oabom,  S 
Wend.  555.) 

Alteration  how  proved.]  The  fact  of  an  erasure  in  a  deed,  though  .there  be  a 
Bubscribing  witness  to  the  deed,  may  be  proved  by  any  other  person.  (Penny  v 
Corwithe,  18  John.  499.)  On  the  trial  of  the  question  whether  an  alteration  In  -a 
will  was  made  by  the  original  draftsman,  or  by  a  stranger,  evidence  of  other  writings, 
proved  by  witnesses,  and  also  of  witnesses,  is  admissible,  to  show  that  the  peculiari- 
ties of  the  alteration  are  such  as  the  party  frequently  used  in  his  ordinary  hand- 
writing.   (Smith  V.  Fenner,  1  Gall.  170.) 

Alteration  will  not  divest  property  once  vested.]  The  alteration,  defacing,  oi 
cancelling  of  a  deed,  will  not  have  the  effect,  in  emy  case,  to  divest  property  which 
has  once  vested  by  transmutation  of  possession.  (Bolton  v.  Bishop  of  Carlisle,  2 
H.  Black.  263.  Roe,  d.  Berkeley,  v.  Archbishop  of  York,  6  East,  90.  Perrott  v. 
Perrott,  14  Id.  431.  Doe,  d.  Lewis,  v.  Bingham,  i  B.  ^  Aid.  675.  Moss  v.  Mills, 
6  East,  148.  Hatch  v.  Hatch,  9  Mass.  307.  Anon.,  3  Salk.  120.  Holbrook  v. 
Tirrell,  9  Pick.  105.  Gilbert  v.  Bulkley,  5  Conn.  162.  Jackson  v.  Anderson,  4 
Wend.  474.  'Jackson  v.  Page,  Idem,  585.  Withers  v.  Atkinson,  1  Watts,  236.) 
Thus,  if  the  grantee  voluntarily  destroys  his  deed,  or  fraudulently  makes  an  imma- 
terial alteration  therein,  his  title  to  the  land  will  not  be  impaired  thereby.  (Barret 
V.  Thorndike,  1  Greenl.  73.)  So,  though  a  deed  of  land  be  altered,  even  feloniously, 
after  its  execution,  this  does  not  avoid  the  title.  (Jackson  v.  Jacoby,  9  Cowen,  125 
Lewis  V.  Payn,  8  Id.  71.)  But  the  alteration  avoids  the  covenants  in  the  deed;  a 
valid  deed  being  essential  to  these".  (8  Cowen,  71.  Withers  v.  Atkinson,  1 
Watts,  236.) 

Where  the  subject  matter  of  a  deed  lies  in  grant,  however,  (as,  rent  or  other  in- 
corporeal hereditament,)  so  that  the  estate  cannot  exist  without  deed,  because  it  is 
of  the  essence  of  the  estate,  any  alteration  of  the  deed,  material  or  immaterial,  if  made 
by  the  party  claiming  the  estate,  avoids  the  deed  as  to  him,  to  ail  intents  and  pur- 
poses ;  so  that  not  only  all  remedy  by  action,  but  the  estate  itself,  is  gone.  {Lewii 
v.  Payn,  8  Cowen,  71.  1  Nels.  Abr.  625.  Toml.  Law  Diet.  tit.  Deed,  III.)  But 
where  a  rent  was  created  by  duplicate  deeds,  one  being  in  the  hands  of  each  party, 
and  the  grantee  of  the  rent  altered  his  deed  in  a  material  part,  it  was  held  that  neithei 
the  remedy  nor  the  estate  was  destroyed  ;  for  though  his  deed  was  avoided,  yet  botK 
were  originals,  and  the  grantor's  deed  supported  the  estate.    (Idem.) 
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Whea  Smyth  was  called  upon,  by  the  Insurance  Company, 
for.  the  payment  of  the  first  six  months'  interest,  he  objected  to 
the  alteration  of  the  bond  and  mortgage.  And  the  Insurance 
Company  shortly  thereafter  filed  their  bill  to  foreclose  the  mort- 
gage, and  recover  the  amount  of  their  loan ;  making  Smyth 
and  wife,  N.  F.  Waring,  and  H.  Waring  the  present  complain  - 

Alteration  of  instrument  prevents  u  resort  to  original  contract.]  Where  an 
agreement  is  reduced  to  writing,  whether  under  seal  or  not,  so  as  to  merge  the  ori. 
ginal  promise,  and  the  written  agreement  is  so  altered  as  to  avoid  it,  the  party  cannot 
resort  to  the  original  contract.  {Newell  v.  Mayberry,  3  Leigh,  250.  Wheelock  v 
Freeman,  13  Pick.  165.    Mills  v.  Starr,  2  Bailey,  359.) 

Alteration  by  a  stranger.]  Pigot's  case,  cited  in  the  text,  decides  that  if  a  stran- 
ger,  without  the  privity  of  the  obligee,  alters  the  deed  in  any  point  not  material,  it 
will  not  be  thereby  avoided.  (S.  C.  also  cited  in  Davidson  v.  Cooper,  11  Mees.  ^ 
Wels.  799.)  And  the  reason  is  that  the  law  will  not  permit  a  man  to  take  the 
chance  of  committing  a  fraud,  and,  when  that  fraud  is  detected,  of  recovering  on 
the  instrument  as  it  Was  originally  made.  In  such  a  case  the  law  intervenes  and 
says,  that  the  deed  thus  altered  no  longer  continues  the  same  deed,  and  that  no 
person  can  sustain  an  action  upon  it.  And  this  principle  is  calculated  to  prevent 
fraud,  and  to  deter  men  from  tampering  with  written  securities.  (Broom's  Leg. 
Max.  65.) 

The  old  doctrine  was  that  alterations,  in  a  material  part,  by  a  stranger,  without 
the  privity  of  either  party,  avoided  a  deed.  (13  Vin.  Abr.  39,  Faitsiji.)  Shep 
Touch.  66,  [68.J  Gro.  Eliz.  546.)  But  this  doctrine  was  founded  on  the  technical 
rule  of  pleading  which  allowed  the  party,  under  the  plea  of  non  est  factum,  to  avail 
himself  of  the  objection ;  because  it  was  not,  at  the  time  of  the  plea,  his  deed.  This 
technical  nicety  and  strictness,  which  avoids  a  deed  in  the  hands  of  an  innocent 
person,  because  it  has  been  altered  by  a  stranger  without  his  knowledge  or  consent, 
is  contrary  to  the  first  principles  of  justice  and  common  sense,  and  is  not  sustained 
by  the  modern  decisions.  (2  Black.  Com.  309,  n.  94.  Henfree  v.  Bromley,  6  East, 
309.  See  Master  v.  Miller,  4  Durn.  ^  East,  320.)  On  the  contrary,  it  is  now 
settled  that  an  alteration  by  a  stranger,  though  it  be  material,  will  not  render  the 
instrument  inoperative,  if  made  without  the  consent  of  the  party.  [Lewis  v.  Payn^ 
8  Cowen,  71.  Nichols  v.  Johnson,  10  Conn.  Rep.  192.  Wilkes  v.  Caulk,  5.  Harr 
^  John.  3S.  Wright  v  Wright,  2  Halst.  175.  Jickson  y.Malin,  15  JbAn.  297 
per  Piatt,  J.) 

An  alteration  in  a  bond,  by  a  clerk  in  the  custom-house,  after  its  execution, 'for 
the  purpose  of  correcting  it,  but  not  affecting  its  construction,  was  held  to  be  the  act 
of  a  mranger,  an  J  immaterial ;  and  that  it  did  not  avoid  the  instrument.  (United 
States -9.  Hatch,  Paine,  335.)  Nor  will  an  erasure  of  the  names  of  the  attesting 
witnesses  to  a  deed,  by  a  stranger,  after  its  execution  and  delivery,  avoid  it ;  such 
witnesses  not  being  required.  (Wilkes  v.  Caulk,  5  Harr.  ^  John.  36.)  Ncithei 
will  a  deed  be  vitiated  by  an  alteration  made  therein  by  the  scrivener,  at  the  grantee'* 
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ant,  and  others,  parties  defendant  in  that  suit.  In  that  bill  the 
bond  and  mortgage  were  stated  to  have  been  executed  by 
Smyth  and  his  wife,  conditioned  for  the  payment  of  $3000  on 
demand,  with  interest  semi-annually.  Smyth  and  wife  put  ir 
an  answer  to  the  bill,  denying  the  execution  of  the  bond  an^ 
mortgage  set  forth  in  the  bill ;  but  admitting  that  they  executed 
a  bond  and  mortgage  to  N.  F.  Waring,  payable  in  five  years, 
with  armual  interest.  The  present  complainant,  H.  Waring, 
also  put  in  an  answer.  That  cause  was  subsequently  heard 
upon  pleadings  and  proofs  as  to  him  and  Smyth  and  wife  ;  and 
upon  the  bill  taken  as  confessed  as  to  N.  F.  Waring  and  others, 
who  were  made  defendants.  A  decree  was  made  in  favor  of 
the  Insurance  Company,  against  N.  F.  Waring,  for  the  amoun?. 
of  the  loan  to  him,  with  interest  and  costs,  and  against  the  pre- 
sent complainant  as  the  guarantor  of  the  payment  of  that 
loan.  The  decree  also  directed  the  bill  to  be  dismissed  as  to 
Smyth  and  wife,  but  without  prejudice  to  the  rights  of  N.  F. 
Waring,  or  his  assignees,  if  any  such  rights  existed,  upon  the 
bond  and  mortgage  as  originally  executed.  It  was  further  de- 
creed, that  upon  the  payment  by  H.  Waring  to  the  complain 
ants  of  the  amount  which  he  was  decreed  to  pay  in  consequence 
of  his  guaranty,  they  should  assign  to  him  all  their  interest  in 
the  bond  and  mortgage. 

The  present  complainant  was  afterwards  compelled  to  pay 
the  amount  of  that  decree.  And  the  Long  Island  Insurance 
Company  and  N.  F.  Waring  thereupon  assigned  to  him  all 
their  right  and  interest  in  the  bond  and  mortgage,  either  as 
they  were  at  the  time  of  the  original  execution,  or  as  they  were 
after  the  alteration.  Smyth  died  subsequently  to  that  decree ; 
and  uy  his  will  devised  all  of  his  real  estate  to  his  wife.     This 

suggestion,  after  the  death  of  the  grantor,  changing,  according  to  the  truth  of  the 
case,  the  Christian  name  of  one  of  the  owners  on  whnin  the  land  was  described  as 
adjoining.  {Hatch  v.  Hatch,  9  Mass.  307.)  Nor  -57111  an  alteration  of  a  pecuniary 
'egacy,  in  a  will,  by  the  legatee  or  a  stranger,  avoid  the  will  as  to  other  bequests. 
{Smith  V.  Fenner,  1  Gallis,  170.')  Nor  will  the  interlineation  of  a  new  pecuniary 
legacy  in  a  will,  by  the  scrivener,  at  the  testator's  request,  and  in  the  presence  of 
sne  only  of  the  subscribing  witnesses,  avoid  the  will.    (Wheeler  v.  Bent,  7  Pick.  61 
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bill  was  filed  against  her,  to  obtain  satisfaction  of  the  bond  and 
mortgage ;  and  the  defendants  Mann  and  A.  &  W.  Nottebohni 
and  othera  were  made  parties,  as  having  some  interest  in  the 
mortgaged  premises,  as  purchasers,  incumbrancers,  or  otherwise, 
subsequent  to  the  mortgage.  And  the  complainant  asked  for 
the  usual  decree  of  foreclosure  and  sale  of  the  mortgaged  prem- 
ises, to  satisfy  the  amount  due  upon  the  bond  and  mortgage, 
with  interest  and  costs ;  or  for  such  other  relief  as  he  might  be' 
entitled  to,  upon  the  case  made  by  this  bill.  C.  A.  Smyth,  the 
widow  and  devisee  of  Charles  Smyth,  A.  Mann,  Jr.  and  A.  & 
W.  Nottebohm,  put  in  a  general  demurrer  for  want  of  equity ; 
which  demurrer  was  allowed  by  the  vice  chancellor. 

The  following  opinion  was  delivered  by  the  vice  chandelier : 

C.  H.  RuGGLES,  V.  C.  Both  the  bond  and  mortgage  were 
altered  in  material  parts  by  the  obligee,  while  the  securities 
were  in  bis  hands,  and  without  the  knowledge  of  the  obligorat 
the  time ;  and  there  is  nothing  in  the  complainant's  bill  from 
which  the  obligor's  subsequent  assent  can  be  inferred.  These 
alterations,  beyond  all  doubt,  rendered  these  securities  void  in 
law.  The  authorities  on  this  point  may  be  found  in  all  the 
books,  firom  Pigott's  case,  (11  Co.  27,)  to  Lewis  v.  Payn,  (8 
Cowen,  71.)  And  see  Hurlston  on  Bonds,  121.  If  the  alterations 
of  this  bond  and  mortgage  were  not  fraudulent  when  they  were 
made,  they  became  so  by  the  fraudulent  use  which  was  made 
of  the  altered  instruments.  They  were  assigned  by  the  mort- 
gagee to  the  Long  Island  Insurance  Company  as  valid  instru- 
ments according  to  their  purport,  after  they  had  been  altered, 
and  after  Mr.  Smyth,  the  obligor,  had  refused  to  sanction  the 
alterations  by  a  re-acknowledgment.  And  the  obUgee  cove- 
nanted that  the  mortgage  debt  of  $3000  was  due.  The  alleged 
mistake  in  the  bond  and  mortgage,  by  which  they  were  made 
payable  in  five  years,  instead  of  being  made  payable  on  de- 
tnand,  does  not  help  the  complainant.  Admitting  there  was  a 
rflistake  which  equity  would  have  relieved  against,  the  obligee 
had  no  right  to  take  the  matter  into  hi?  own  hands,  and  to 
rectify  it  himself,  without  the  judgment  i  f  the  proper  court  or 
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ihc  consent  of  the  debtor.  The  bond  and  mortgage,  as  they 
"V3re  executed,  formed  the  contract  between  the  parties ;  and 
tlie  rectification  of  a  mistake  in  the  writings  cannot  be  made, 
.by  a  court  of  law,  under  any  circumstances,  nor  in  a  court  of 
equity  except  on  the  clearest  proof  and  most  weighty  caution. 
(1  Stojy's  Eq.  §  157.)  Certainly  a  creditor  has  no  power  over 
the  written  contract  of  his  debtor,  to  alter  it  st  his  pleasure,  on 
a  pretence,  well  or  ill  founded,  pf  a  mistake  in  drawing  the  in- 
strument. The  bond  and  mortgage  being  both  void  by  the 
alterations,  the  remaining  question  is  whether  the  complainant 
has  any  such  estate  in  the  land,  under  and  by  virtue  of  tho 
mortgage,  as  will  enable  him  to  sustain  his  bill  and  have  a 
d3cree  fo'r  a  sale  or  a  strict  foreclosure.  It  seems  to  me  that 
he  has  not.  A  mortgage  never  gave  to  the  mortgagee  a  right 
(-0  the  possession  of  the  land  before  the  condition  was  broken. 
There  was  no  possession  in  the  mortgagee  in  this  case.  In 
Jackson  v.  Wetland,  (4  John.  Rep.  43,)  Chief  Justice  Kent 
says,  until  foreclosure,  or  at  least  until  possession  taken,  the 
mortgage  remains  in  the  light  of  a  chose  in  action.  That  vas 
a  case  at  law,  before  the  revised  statutes,  and  in  England  and 
in  this  country  mortgages  are  regarded  as  mere  securities  for 
money ;  giving  nothing  but  a  lien  on  the  land,  until  condition 
forfeited  at  least.  In  courts  of  equity,  this  has  always  been  the 
doctrine  concerning  mortgages  ;  and  they  never  have  been  re- 
garded as  any  thing  but  securities.  The  revised  statutes  now, 
put  them  on  the  same  footing,  at  law  as  in  equity,  for  almost 
every  purpose.  No  action  of  ejectment  at  law  can  be  brought  on 
a  mortgage.  (2  R.  iS.  312,  §  57.)  This  statute  sends  a  mort- 
gagee into  a  court  of  equity  for  his  remedy ;  where  the  mort- 
gagee is  never  regarded  as  the  owner  of  the  land,  but  as  having 
a  mere  security  on  it  for  a  debt.  (4  John.  Rep.  43.)  The  debt 
is  the  principal,  the  mortgage  the  incident  only.  The  case 
of  Lewis  V.  Payn,  (8  Cowen,  7).,)  does  not  help  the  complairi- 
ant.  The  doctrine  of  that  case  is,  in  substance,  that  where  an 
estate  is  conveyed  by  deed,  and  becomes  vested  by  the  trans- 
mutation of  possession,  the  cancelling  of  the  deed  does  not 
iSivest  the  estate;  because  the  estate  cannot  be  divested  b} 
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parol,  or  otherwise,  without  a-deed  from  him  in  whom  it  haa 
become  vested.  And  sj  of  things  which  he  in  grant,  as  incor- 
poreal hereditaments,  commons,  ways,  rents,  which  do  not  pass 
except  by  writsng.  If  a  man  become  the  owner  by  a  deed  of 
grant,  the  desti-ucfion  of  the  deed  is  not  a  destruction  of  the 
tiling  granted  ;  because  the  owner  can  only  divest  himself  of 
his  right  to  this  kind  of  property  by  deed  in  writing.  But  in 
the  latter  case,  the  deed  being  of  the  essence  of  the  estate,  if  tha 
deed  be  fraudulently  altered,  it  is  gone,  and  the  3state  goes 
with  it. 

The  mortgage,  in  the  case  now  before  the  court,  conveyed  no 
estate  by  transmutation  of  possession.  It  conveyed  no  incorpo- 
real hereditaments.  It  gave  the  mortgagee  no  seisin,  posses- 
sion, or  right  of  possession,  either  at  law  or  in  equity,  until  after 
forfeiture  and  foreclosure,  or  sale.  The  interest  of  the  mort- 
gagee was  such  as  might  be  discharged  and  extinguished  with- 
out deed.  For  instance,  it  might  have  been  discharged  by 
payment  of  the  debt,  or  even  by  a  tender  and  refusal,  or  by  a 
voluntary  cancelling  of  the  bond. 

If  the  obligee  tear  off  the  seal,  with  an  intention  to  cancel  the 
bond,  the  obligation  will  be  destroyed.  [Hurlst.  on  Bonds,  22.) 
Bonds,  or  other  executory  instruments,  which  are  merely  obliga- 
tory on  the  person,  may  have  their  effect  defeated  by  an  inten- 
tional cancellation  of  the  deed  by  the  obligee.  (3  Presto7i  on 
Abstr.  103.)  The  bond  is  the  principal  evidence  of  the  debt ; 
and  whatever  defeats  that  defeats  the  mortgage  also,  which  is  in- 
cident and  collateral  to  the  bond.  A,  fraudulent  alteration  of  the 
bond,  by  the  obligee,  in  a  material  part,  has  the  same  effect  as 
intentional  cancellation.  It  annuls  the  bond.  I  know  of  no 
case  in  which  the  mortgage  can  be  enforced,  to  collect  a  debt 
whicli  IS  not  due  on  the  bond  to  which  it  refers. 

Whether  the  estate  of  Charles  Smyth,  deceased,  is  or  is  not 
liable  for  the  money  loaned,  is  a  question  which  need  not  be 
heie  decided.  But  if  it  is,  it  must  be  from  the  mere  equity 
iiising  from  the  loan,  and  not  on  the  ground  of  the  vahdity  of 
the  secuuties.  Th6  bond  and  mortgage  being  void,  the  hen  is 
gone      The  mortgage  is  of  the  essence  of  the  lien.     Any  act 
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in  pais  which  invalidates  the  mortgage,  discharges  the  lieu. 
The  lien  is  not  an  estate  in  possession,  nor  is  it  a  right  which 
requires  a  deed  to  transfer  or  discharge  it.  When  the  com- 
plainant lost  his  remedy  on  the. mortgage,  he  lost  his  lien. 

It  cannot  be  said  that  the  complainant  is  entitled  to  a  decree 
for  sale,  on  the  ground  of  Smyth's  verbal  agreement  to  give  a 
bond  and  mortgage  for  the  money,  when  the  loan  was  made. 
If  there  was  such  an  agreement  it  was  performed.  A  bond  and 
mortgage  were  given ;  but  the  complainant,  by  his  own  fault, 
has  lost  the  benefit  of  the  securities. 

This  is  doubtless  a  hard  case  on  the  part  of  the  complainant. 
But  a  stern  rule  of  public  poUcy  stands  between  him  and  tha 
relief  he  asks  for.  He  claims  imder  N.  F.  Waring,  and  standa 
in  his  place  as  to  his  right  to  recover.  Lord  Kenyon,  in  Mai 
ters  V.  Miller,  (4  T.  R.  329,)  says  that  the  fraudulent  alteration 
of  a  deed,  by  its  owner,  avoids  it ;  so  that  no  man  shall  take  the 
chance  of  committing  a  fraud  without  running  the  risk  of  losing 
by  the  event. 

I  perceive  no  mode  in  which  the  complainant  can  hold  hia 
lien  on  the  lands  in  question,  without  infringing  well  estabUshect 
principles,  which  prevail  as  well  in  this  court  as  in  a  court  of 
law.     The  demurrer  must  therefore  be  allowed. 

John  A.  Lott,  for  appellant.  The  alteration  of  the  mortgage, 
by  N.  F.  Waring,  did  not  divest  his  rights  previously  acquired 
under  it.  Upon  the  execution  of  a  mortgage,  the  legal  estate 
vests  in  the  mortgagee  ;  subject  to  be  defeated  on  the  perform- 
ance of  the  condition.  And  nothing  short  of  such  performance 
can  deprive  hiiri,  br  his  assignees,  of  that  estate.  But  if  the 
mortgagee's  rights  under  the  mortgage  became  divested,  yet 
the  complainant,  under  the  circumstances  of  the  case,  is  eati- 
tled  to  a  decree  for  the  sale  of  the  premises  in  question,  to  sat- 
isfy the  mortgage  debt.  The  money  was  loaned  to  Chailes 
Smyth,  on  an  agreement  by  him  to  give  a  mortgage ;  and  that 
agreement  gives  the  complainant  an  equity  superior  to  that  of 
the  defendants,  which  the  court  of  chancery  will  enforce.  The 
4sstate  of  Mrs.  Smyth,  as  devisee,  is  subject  to  the  payment  of 
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the  mortgage  debt:  and  the  rights  of  the  other  defendants 
who  demur,  as  judgment  creditors,  are  subordinate  to  the  prior 
rights  of  Wariiig  and  his  assignee. 

A.  Mann,  Jun.  for  respondents.  The  bond  and  mortgage, 
as  set  forth  in  the  complainant's  bill,  in  their  present  form, 
being  forgeries,  are  void  as  against  the  mortgagors  and  their 
representatives,  and  as  against  the  land  described  in  the  mort- 
gage. No  lien  has  ever  attached  by  the  recording  of  the  mort- 
gage. And  even  admitting  that  the  alteration  did  not  divest 
and  destroy  the  interest  of  the  mortgagee,  it  certainly  forever 
bars  the  claim  of  N.  F.  Waring,  or  his  assignees,  through  that 
instrument.  The  complainant  must  rely  wholly  upon  his  equi- 
table claim  under  the  mortgage  as  first  executed  by  Smyth  and 
wife.  {Lewis  v.  Payn,  8  Cowen,  71.)  But  the  alteration  of 
this  bond  and  mortgage  was  in  the  most  material  part  of  these 
instruments,  and  was  made  by  the  party  solely  benefitted  by  the 
change.  The  bond  is  unquestionably  absolutely  void ;  and  the 
mortgage,  as  merely  collateral  thereto  and  altered  in  the  sanie 
vitally  important  parts,  would  be  void  also.  The  mortgage  is 
a  mere  security  for  the  debt,  and  is  only  a  chattel  interest ;  the 
estate  of  the  mortgagee  cannot  have  existence  but  by  deed ; 
and  where  the  estate  can  only  be  created  by  deed,  and  the 
deed  is  altered  in  a  material  part,  after  delivery,  by  the  party 
possessing  the  estate,  the  deed  is  void,  and  the  estate  which  he 
derived  under  it  is  gone.  (4  Kent's  Com.  159,  ith  ed.  Lewis 
V.  Payn,  8  Cowen,  73.) 

The  Chancellor.  I  do  not  find  it  stated  in  the  bill,  in 
this  cause,  whether  the  mortgaged  premises  belonged  to  Charles 
Smyth,  at  the  date  of  the  mortgage ;  or  whether  they  belonged 
to  his  wife,  so  that  his  interest  therein  terminated  at  his  death. 
Nor  is  it  stated  that  either  of  the  defendants  who  have  demur- 
red, claim  to  have  a  title  or  interest  in  the  premises  imder  him. 
It  may  not,  therefore,  be  necessary  to  inquire  whether  there  is 
any  thing  in  the  bill,  from  which  it  can  be  legally  inferred  that 
Charles  Smyth  ratified  and  assented  to  the  alteration  of  the 
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bond  and  mortgage.  There  is  no  pretence  that  it  was  ever 
ratified  by  his  wife.  Indeed,  there  was  no  way  in  which  sLa 
could  ratify  the  alteration,  except  by  a  re-acknowledgment  of 
the  mortgage.  As  to  her,  therefore,  the  alteration  was  a  gross 
fraud,  whether  she  owned  the  mortgaged  premises  in  her  own 
right,  or  had  only  an  inchoate  right  of  dower  therein.  And  if 
her  husband  had  himself  consented  to  the  making  of  the  alter- 
ation, it  still  would  have .  been  a  fraud  upon  the  insurance 
company,  to  pass  off  the  altered  mortgage  to  them,  as  collateral 
security  for  their  loan,  as  the  true  and  genuine  mortgage  of 
Mrs.  Smyth.  I  think,  also,  the  vice  chancellor  is  light  in  sup 
posing  that  there  is  nothing  in  this  bill  from  which  it  can  be 
inferred  that  Smyth  himself  assented  to  this  alteration ;  either 
before  or  after  it  was  made.  Indeed,  the  statement  in  the  bill 
that  Smyth  declined  to  re-acknowledge  the  mortgage,  because 
there  was  a  misunderstanding  between  him  and  the  morl, 
gagee,  shows  that  -the  latter  could  not  have  supposed  that 
Smyth  intended  to  ratify  the  alteration  at  that  time,  even  so  fai 
as  concerned  himself.  And  he  knew,  or  at  least  the  law  pre- 
sumes he  must  have  known,  that  Smyth  could  not  ratify  the 
alteration  in  the  mortgage  so  far  as  related  to  the  interest  of  hig 
wife.  Nor  would  Smyth's  previous  promise,  to  give  a  jnortgage 
payable  on  derhand,  with  semi-annual  interest,  be  binding  upon 
her,  even  if  it  had  been  in  writing,  so  as  to  be  obligat  ory  upon 
Smyth  himself  under  the  statute  of  frauds. 

The  case,  therefore,  which  is  presented  by  the  bill,  h  simply 
this :  The  holder  of  a  bond  and  mortgage,  without  authority 
from  either  of  the  mortgagors,  and  without  the  knowledge  of 
one  of  them,  alters  the  condition  of  such  bond  and  mortgage,  in 
two  very  essential  particulars,  to  their  disadvantage ;  and  after 
the  one  who  is  informed  of  the  fact  had  declined  to  ratify  the 
alteration,  by  a  re-acknowledgment,  the  mortgagee  passes  off 
the  bond  and  mortgage  as  valid  and  genuine  securities,  lo 
secure  the  repayment  of  a  loan  of  money  to  himself  And  the 
question  now  to  be  considered  is  this :  can  the  assignees  of  the 
person  who  has  been  guilty  of  this  fraud,  or  any  other  person 
claiming  title  to  the  bond  and  mortgage  under  Jiim,  or  them, 
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as  the  assignee  thereof,  enforce  the  collection  of  the  mortgage, 
La  a  iourt  of  equity,  against  the  mortgaged  premises,  in  the 
hands  of  the  mortgagor,  or  in  the  hands  of  persons  claiming 
litle  under  such  mortgagors,  or  either  of  them  1 

It  was  formerly  held,  that  the  alteratioii  of  a  bond,  or  other 
sealed  instrument,  in  a  material  part,  even  by  a  stranger,  with- 
out the  consent  of  the  party  whose  rights  were  affected  by  such 
alteration,  avoided  the  deed.  {Pigotfs  case,  11  Cokeys  Rep. 
27.)  The  modern  and  more  sensible  rule,  however,  is,  that 
such  an  alteration,  if  made  by  a  party  claiming  to  recover  on 
such  bond  or  instrument,  or  by  any  person  under  whom  he 
claims,  renders  the  deed  void ;  but  that  an  alteration  by  a 
stranger,  without  the  privity  or  consent  of  the  party  interested, 
will  not  render  the  deed  void,  where  the  contents  of  the  same, 
as  it  originally  existed,  can  be  ascertained.  (iSees  v.  Over- 
haugh,  6  Goweris  Rep.  746 ;  Mat  his  v.  Mathis,  3  Dev.  4* 
Bat.  Rep.  60 ;  Henfree  v.  Brpmley,  6  East,  309.)  I  appre- 
hend, however,  that  the  burthen  of  proof  in  such  cases,  is  cast 
upon  the  party  seeking  to  recover  upon  the  deed,  to  show  that 
the  alteration  was  not  made  by  him,  or  by  those  under  whom 
he  claiin^,  nor  with  his  or  their  privity  or  consent. 

A  distinction  is  made  between  deeds  which  operate  to  con- 
»^ey  the  title  to  property,  and  those  which  merely  give  a  right 
of  action.  For,  where  the  legal  title  to  real  estate  passes  to  the 
grantee  by  the  execution  and  delivery  of  a  deed,  a  fraudulent 
alteration  of  .the  deed,  by  such  grantee,  will  not  have  the  effect  to 
revest  the  title  in  the  grantor,  in  cases  where  the  statute  of  frauds 
requires  a  written  conveyance  to  transfer  the  title.  {Doe,  ex  dem. 
Berkley,  v.  Archbishop  of  York,  6  East's  Rep.  86.  Mitler  v. 
Mainwaring,  Cro.  Car.  397.  Maginnis  v.  McCulloch,  Gilb. 
Bq.  Rep.  235.  Morgan  v.  Elam,  4  Yerg.  Rep.  375.  Doe,  ex 
<P>m.  Beauland,  v.  Hirst,  3  Stark.  Rep.  60.  Lewis  v.  Payn, 
8  Coweris  Rep.  71.)  In  this  class  of  cases  it  is  held,  that  the 
title  to  the  estate,  which  was  vested  in  the  grantee  by  a  genu- 
me  and  vaUd  conveyance,  remains  in  the  grantee,  although  he 
destroys  or  mafces  void  thei  deed  itself,  by  a  forgery,  or  by  a  vol- 
UPiarv  <  incelment  of  the  1  onvevance  which  created  that  title. 
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But  the  deed  itself  is  avoided  thereby ;  so  that  the  granliic  can- 
not recover  upon  the  covenants  therein,  nor  sustain  any  suit 
founded  upon  the  deed  as  an  existing  and  valid  instrument. 

In  England  it  is  still  held,  that  a  mortgage  in  fee  transferr 
the  legal  title  to  the  land,  as  a  conditional  estate ;  so  that  if  the 
condition  of  the  mortgage  is  not  strictly  complied  with,  by  the 
payment  of  the  money  at  the  day,  a  reconveyance  is  necessai-ji 
to  vest  the  title  of  the  land  in  the  owner  of  the  equity  of  re- 
demption, although  the  debt  is  subsequently  paid.  It  was  upon 
this  principle,  I  presume,  that  Lord  Hardwick's  remark  in  Har- 
rison V.  Owen,  (1  Atk.  519,)  was  based.  He  there  says  that  if 
a  mortgagee  cancels  a  mortgage,  it  is  as  much  a  release  as  can- 
celling a  bond ;  but  it  will  not  convey  or  revest  the  estate  in 
the  mortgagor,  for  that  must  be  done  by  some  deed.  The 
note  of  that  case  by  Atkyns  is  very  meagre ;  but  it  is  stated 
more  at  length  by  West,  from  Lord  Hardwick's  note  book,  un- 
der its  proper  title  of  Harris  v.  fiwen  and  others,  (  Wesfs  Ch. 
Rep.  527.)  It  there  appears  that  the  case  came  before  the 
lord  chancellor,  on  an  appeal  from  a  decretal  order  of  the  mas- 
ter of  the  rolls,  directing  an  issue,  to  try  the  question  whethei 
the  bonds  and  mortgages,  given  to  the  testator  of  the  complain 
ants,  were  cancelled  by  him.  The  bill  was  filed  by  the  execu- 
tors of  the  mortgagee,  to  obtain  satisfaction  of  the  bonds  and 
mortgages  ;  which  were  found  cancelled  at  his  death,  although 
it  was  not  pretended  by  the  defendants  that  they  were  evei 
paid.  The  complainants  insisted  that  they  were  entitled  to  a 
decree  of  foreclosure,  although  the  mortgage  deeds  might  have 
been  cancelled  by  the  mortgagee  himself,  and  that  the  award- 
ing of  the  issue  was  improper.  Bui  his  lordship  affirmed  the 
decision  of  the  master  of  the  rolls ;  thereby  deciding  that  the 
representatives  of  a  mortgagee  who  had  voluntarily  cancelled 
or  destroyed  his  mortgage,  could  not  come  into  the  court  of 
chancery  to  foreclose  to  the  equity  of  redemption  of  the  mort- 
gagor, or  to  have  satisfaction  of  the  mortgage  debt ;  although 
the  legal  title  of  the  mortgagee,  to  the  mortgaged  premises, 
was  not  divested  by  such  cancelling. 

Upon  the  principle  of  that  decision,  I  am  satisfied  the  bill  jn 
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the  present  case  could  not  be  sustained,  even  England  ;  where 
the  mortgagee  at  law  is  considered  as  the,  legal  owner  of  ths 
mortgaged  premises,  even  after  the  debt  is  paid  or  discharged. 
For  if  a  voluntary  destruction  of  the  bond  and  mortgage,  by 
cancelling,  would  discharge  the  debt,  so  as  to  deprive  the  mort- 
gagee of  the  right  to  file  a  bill  of  foreclosure,  in  equity,  where 
the  mortgage,  as  well  as  the  bond,  is  treated  as  a  mere  chose  in 
action,  or  security  for  the  debt,  their  voluntary  destruction  by 
a  fraudulent  alteration,  without  the  consent  of  the  mortgagors, 
must  have  the  same  effect. 

The  case  is  much  stronger  against  the  complainant  in  this 
state,  where  the  mortgagor  is,  for  most  purposes,  considered 
the  legal  as  well  as  the  equitable  owner  of  the  mortgaged  prem- 
ises, previous  to  foreclosure ;  and  where  a  discharge  of  the 
debt  leaves  the  legal  title  to  the  premises  in  the  mortgagor,  dr 
those  who  have  derived  title  thereto  under  him,  as  if  no  mort- 
gage had  ever  been  given.  Before  the  adoption  of  the  revised 
statutes,  it  was  settled  by  the  courts  of  this  state,  that  the  mort- 
gagor was  to  be  considered  as  the  real  owner  of  the  fee,  of  the 
lands  mortgaged,  except  for  the  mere  purposes  of  protecting  the 
mortgagor  as  the  holder  of  a  security  thereon  for  the  payment 
of  his  debt.  {See  Runyan  v.  Mersereau,  11  John.  Hep.  534.) 
And  the  revised  statutes  have  restricted  the  legal  rights  of  the 
mortgagee  still  farther ;  by  depriving  him  of  the  power  to  bring  a 
suit  to  recover  the  possession  of  the  mortgaged  premises,  before  a 
foreclosure.  The  only  right  he  now  has  hi  the  land  itself,  is  to 
take  pcisession  thereof,  with  the  assent  of  the  mortgagor,  after 
the  debt  has  become  due  and  payable,  and  to  retain  such  pos- 
session until  the  debt  is  paid.  The  mortgage  then  is  here 
nothing  but  a  chose  in  action ;  or  a  mere  lien  or  security  upon 
the  mi  irtgaged  premises,  as  an  incident  to  the  debt  itself  And 
where  the  moitgagee  has  released  or  discharged  hib  debt,  by 
an  improper  and  voluntary  alteration  or  destruction  of  the  bond 
and  mortgage  by  which  it  is  secured,  he  ought  not  to  be  per- 
mitted to  sustain  a  suit,  in  any  court,  for  the  recovery  )f  his  debt, 
the  basis  of  \\-hich  suit  must  be  the  securities  thus  voluutarilj 
destri  yed  or  made  void. 
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N.  F.  Waring,  the  mortgagee,  who  was  guilty  of  the  impropf.i 
acts  of  aUering  this  bond  and  mortgage,  and  of  then  passing 
them  off  to  the  insurance  company,  as  good  and  available  secu- 
rities, certainly  would  not  himself  have  had  the  right  to  come 
into  this  court  to  foreclose  the  mortgage.  And  his  assignees  sit 
in  the  seat  of  their  assignor,  and  are  not  entitled  to  any  relief, 
against  the^e  defendants,  which  the  assignor  himself  could  not 
have  claimed.  The  decretal  order  of  the  vice  chancellor, 
which  is  appealed  from,  is  therefore  right,  and  it  must  be  af- 
firmed with  costs. 


Concklin  and  others  vs.  Hall  and  others. 

A  peremptory  order,  obtained  by  the  complainant,  for  the  appointment  of  a  guardian 
ad  litem  for  infant  defendants,  is  regular,  so  far,  at  least,  as  to  protect  the  title  of  a 
purchaser  under  the  decree  in  the  suit  in  which  such  ord^t  is  made. 

There  is  no  unbending  rule  of  practice,  in  relation  to  the  appointment  of  a  guardiu 
ad  litem  for  an  infant,  upon  the  application  of  the  complainant,  where  the  infant,, 
or  his  friends,  neglect  to  procure  the  appointment  of  a  guardian,  for  him,  within 
twenty  days  after  the  return  day  of  the  subpoena. 

The  usual  practice  is  to  grant  an  order  nisi,  appointing  some  suitable  person 
guardian  ad  litem,  for  the  infant,  unless  the  infant  shall,  within  ten  days  after 
service  of  a  copy  of  the  order,  procure  the  appointment  of  another  person. 

It  seems,  however,  it  is  correct  practice,  for  the  complainant  to  give  notice  to  the  in- 
fant, at  the  time  of  serving  the  subpoena,  where  he  is  of  the  age  of  fourteen  or  up- 
wards, or  to  his  relative  or  protector,  in  whose  presence  the  subpoena  is  served, 
where  he  is  under  that  age,  that  if  he  does  not  procure  the  appointment  of  a 
guardian  ad  litem  within  twenty  days  after  the  return  day  of  the  subpoena,,  the 
coqiplainant  will  apply  to  the  court,  to  appoint  a.guardian  for  him,  without  further 
notice. 

In  the  case  of  infants  who  are  absentees,  it  is  a  matter  of  course  to  make  an  abso- 
late  order,  for  the  appointment  of  a  guardian  ad  litem  for  them,  without  farthet 
notice,  where  they,  or  their  friends,  do  not  procure  a  guardian  to  be  appointed 
within  twenty  days  after  the  expiration  of  the  time  limited  in  the  order  for  theil 
appearance. 

Where  a  purchaser  at  a  master's  sale,  under  a  decree,  is  himself  a  party  'o  the  suit  in 
which  the  decree  was  entered,  he  cannot,  in  a  collateral  proceeding,  raise  a  ques- 
tion as  to  the  regularity  of  the  decree.  If  the  decree  is  irreyular,  so  that  such 
pirchaser  will  not  get  a  good  title  to  the  premises  purchased  by  him,  his  remedy 
ia  to  apply  to  the  court,  directly,  to  set  aside  the  decree  on  that  jfround. 
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This  was  an  appeal  from  an  order  of  the  vice  chancellor  o/ 
the  first  circuit,  directing  the  appellant  to  receive  and  pay  for 
the  premises,  which  he  had  purchased  at  a  master's  sale,  or  that 
the  premises  be  re-sold,  at  his  expense  and  risk.  The  premises 
were  sold  under  a  decree  of  foreclosure,  and  the  appellant,  B. 
Melick,  who  was  one  of  the  defendants  in  the  foreclosure  suit, 
became  the  purchaser.  He  paid  the  ten  per  cent  required  to 
be  paid  down,  and  signed  a  written  memorandum,  containing 
the  terms  and  conditions  of  the  sale,  and  stating  that  he  had 
become  the  purchaser  thereof,  at  the  master's  sale,  for  the  sum 
of  $2600.  But  he  refused  to  pay  the  residue  of  his  bid,  upon 
the  ground  that  a  peremptory  order,  for  the  appointment  of  a 
guardian  ad  litem  for  the  infant  deferwlants,  had  been  made  by 
the  late  vice  chancellor,  instead  of  an  order  nisi,  for  the  appoint- 
ment of  such  guardian  unless  the  infants  should  procure  the 
appointment  of  a  guardian  ad  litem  for  themselves. 

G.  B.  Hall,  for  appellant.  When'  an  infant  defendant  fails 
to  appear  in  a  suit  in  equity,  the  complainant  may  apply  by 
petition  for  the  appointment  of  a  guardian  for  the  infant,  and 
obtain  an  order  of  appointment  upon  the  following  conditions : 
1.  Service  of  a  copy  of  the  order  naming  a  guardian,  upon 
the  infant,  in  a  proper  manner.  2.  The  lapse  of  ten  days  after 
such  service,  and  failure  of  infants  to  procure  the  appointment  of 
a  guardian.  3.  The  entry  of  an  order  making  the  former  order 
ibsolute.  (Knickerbacker  v.  De  Freest,  2  Paige's  Rep.  304. 
I  Barb.  Ch.  Pr.  84.  1  Hoff.  Ch.  Pr.  171,  172,  and  note  4.) 
If  the  infant  can  apply  to  operi  the  decree  and  set  aside  the 
proceeding  so  as  to  be  let  in  to  appear  and  defend,  the  purcha- 
ser has  a  right  to  object  to  the  title.  The  infants,  in  truth, 
have  merits ;  as  appear  by  the  affidavits.  Regularly,  the  order 
of  the  vice  chancellor  for  the  appointment  of  a  guardian  yhould 
have  been  a  nisi  order.  But  as  it  is,  the  complainant's  solicitor 
sliould  have  served  each  of  the  infants  with  a  copy  of  the  or- 
de:  as  it  was  granted,  and  with  a  notice  to  procure  appointment 
of  guardian  in  ten  days,  &c.  The  appointment  of  the  guar- 
Jian  ad  litem  being  irregular,  it  is  as  though  no  guardian  had 
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been  appointed.  The  purchaser  deems  the  tith  unsafe  in  its 
present  condition.  If  he  erects  buildings,  the  infe  nts  can  here- 
after claim  his  improvements,  with  the  land.  The  decree  of 
foreclosure  professes  to  cut  off  the  equity  of  redemption  of  the 
infants,  as  heirs  at  law  of  the  mortgagor :  and  the  purchaser 
bid  fpi  such  a  title. 

C.  J.  De  Witt,  for  respondents.  It  is  in  the  discretion  of  the 
court  to  appoint  guardians  ad  litem  for  infant  defendants  with- 
out notice  to  the  infant.  And  the  court  will  make  the  appoint- 
ment, without  notice,  in  all  cases  where  the  expense  of  tee 
appearance  and  answer  of  several  guardians  would  be  great,  or 
where  it  is  difficult  to  serve  the  infant.  The  aflSdavit  upon 
which  the  motion  was  opposed,  did  not  profess  to  state  the 
grounds,  or  even  the  proceedings,  upon  which  the  guardian  ad 
litem  was  appointed  ;  but  the,  appellant  relied  simply  upon  the 
fact  that  no  copy  of  the  order  for  the  appointment  was  served 
upon  th'',  infants.  It  must  be  presumed,  therefore,  that  sufficient 
cause  M'as  shown  for  appointing  without  notice. 

The  Chancellor.  The  order  for  the  appointment  of  the 
guardian  ad  litem  was  regular ;  so  far  at  least  as  to  protect 
the  title  of  the  purchaser  rmder  the  decree.  There  is  no  un- 
bending rule  of  practice  in  relation  to  the  appointment  of  a 
guardian  ad  litem,  for  an  infant  defendant,  upon  the  application 
Df  the  complainant,  where  the  infant  and, his  friends  neglect  to 
procure  the  appointment  of  a  guardian  ad  litem,  for  him,  within 
twenty  days  after  the  return  day  of  the  subpcena.  The  usual 
practice  is  to  grant  an  order  nisi,  appointing  some  suitable  per- 
son guardian  ad  litem  for  the  infant  defendant,  unless  the  de- 
fendant, within  ten  days  after  the  service  of  a  copy  of  the  order, 
procures  the  appointment  of  another  person  ;  as  prescribed  in 
the  case  of  Knickerbacker  v.  De  Freest,  (2  Paiges  Rep.  304.) 
But  this  court  has  also  sanctioned  the  practice  of  giving  notice 
to  the  infant,  at  the  time  ol  serving  the  subprEua,  where  he  ia 
of  the  age  of  fourteen  or  upwards,  or  to  his  relative  or  protector 
in  whose  presence  the  subposna  is  served,  where  he  is  undei 
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that  age,  that  if  he  does  not  procure  the  appointment  of  a 
guardian  ad  litem,  within  twenty  days  after  the  return  day  of 
the  subpoena,  the  complainant  will  apply  to  the  court  to  ap- 
point a  guardian  ad  litem  for  him,  without  fmther  notice.  And 
in  the  case  of  infants  who  are  absentees,  it  is  a  matter  of  course 
to  make  an  absolute  order  for  the  appointment  of  a  guardian 
ad  litem,  for  them,  without  further  notice  ;  where  they  or  their 
friends  do  not  procure  a  guardian  to  be  appointed  within  twenty 
days  after  the  expiration  of  the  time  limited  in  the  order  of  the 
court  for  theii  appearance. 

The  affidavits  show,  that  the  course  of  practice  first  suggested 
was  not  adopted  in  this  case.  But  the  second  may  have  been 
pursued,  notwithstanding  the  affidavit  of  one  of  the  infants, 
that  she  had  no  recollection  of  the  seiTice  of  any  paper  except 
the  subpcEna.  Even  if  the  vice  chancellor  erred,  however,  in 
not  giving  to  the  infants  a  further  opportunity,  to  apply  and  get 
guardians  ad  litem  appointed  for  themselves,  after  the  ezpira- 
tion  of  the  twenty  days  from  the  return  of  the  subpoena,  that 
formed  no  sufficient  ground  for  the  refusal  of  the  appellant  to 
complete  his  purchase. 

The  affidavits  do  not  show  that  the  infants  had  any  defence 
whatevej-  to  the  suit ;  or  that  their  guardian  ad  litem  had  in 
any  way  neglected  their  interests.  Under  such  circumstances, 
the  court  would  not  have  set  aside  the  order  appointing  him, 
«ipon  their  application,  even  if  such  application  had  been  made 
before  the  sale  by  the  master. 

Again ;  the  purchaser,  in  this  case,  was  himself  a  party  to  the 
suit,  and  cannot  raise  the  question  as  to  the  regularity  of  the 
decree  in  this  collateral  way.  If  the  decree  was  iiTegular,  so 
that  a  purchaser  at  the  master's  sale  would  not  get  a  good  title 
to  the  premises,  the  appellant  might  have  applied  to  the  court, 
directly,  either  in  behalf  of  himself,  or  of  his  infant  children,  to 
»et  aside  the  decree  on  that  ground. 

The  order  appealed  fiom  must  be  affirmed  with  costs. 
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Mortgage  cases  of  the  fourth  class,  are  entitled  to  a  preference  over  other  causes  of 
that  class,  unless  an  affidavit  of  merits  is  filed,  and  the  filing  thereof  noted  on  th' 
calendar. 

It  is  not  necessary  that  a  new  affidavit  should  be  filed  at  every  term  at  which  the 
causr  'i  noticed  for  hearing.  But  to  deprive  the  complainant  of  the  preference 
given  by  the  91st  rule,  the  fact  of  the  filing  of  such  an  affidavit  must  be  noted 
upon  the  calendar  at  each  term. 

If  mortgage  causes  of  the  fourth  class  are  not  moved  at  the  time  that  order  of  busi- 
ness is  called  for,  they  lose  their  preference,  and  must  be  heard,  with  other  causes 
of  the  fourth  class,  in  the  order  in  which  they  are  placed  upon  the  calendar. 

The  preference  given  to  mortgage  causes  of  the  fourth  class,  by  the  rule  of  the 
court,  also  applies  to  such  causes  when  they  are  brought  before  the  chancellor 
upon  appeal,  if  the  decree  of  the  vice  chancellor  was  in  favor  of  the  complainant. 
But  where  the  decree  was  in  favor  of  the  defendant,  the  legal  presumption  is  that 
the  decree  was  right ;  and  the  cause  will  not  be  entitled  to  a  preference  although 
no  affidavit  of  merits, is  made  by  the  respondent. 

Where  the  decision  was  in  favor  of  the  complainant  in  the  foreclosure  suit,  how- 
ever, a  new  affidavit  of  merits  must  be  filed  in  the  appeal  cause,  as  well  as  noted 
on  the  calendar ;  or  the  respondent  will  have  the  right  to  claim  a  preference  over 
other  causes  of  the  same  class,  when  that  class  of  causes  is  reached. 

To  constitute  a  good  defence  to  a  bill  for  the  foreclosure  of  a  mortgage,  on  the 
ground  of  fraud  in  obtaining  such  mortgage,  it  is  necessary  not  only  to  show  tha( 
the  defendant  was  defrauded,  but  also  that  he  was  defrauded  by  the  mortgagee, 
or  his  agents ;  or,  at  least,  to  show  that  the  mortgagee,  at  the  time  of  taking  tho 
mortgage,  was  aware  that  a  fraud  had  been  committed  upon  the  m-ortgagor.  And 
the  several  facts  necessary  to  constitute  the  fraud,  and  to  bring  home  to  the  mort- 
gagee the  knowledge  of  it,  should  be  distinctly  stated  in  the  answer  of  the 
defendant. 

This  was  an  application,  by  the  appellant,  to  set  aside  a 
decree  of  affirmance.  The  bill  was  filed  by  the  executors  of 
W".  Aikin,  deceased,  to  foreclose  a  mortgage,  given  by  the  de- 
fendant to  their  testator,  upon  the  undivided  twentieth  part  of 
a  tract  of -land  in  the  town  of  Greenbush,  to  secure  a  part  of 
(he  unpaid  purchase  money  of  the  premises.  An  answer  was 
put  in  by  the  defendant,  without  oath,  setting  up  several  mat- 
ters as  grounds  of  defence  to  the  suit ;  and  the  cause  was  sub- 
sequently heard  before  the  vice  chancellor  of  the  third  circuit, 
upon  pleadings  and  proofs.  When  the  cause  was  first  noticed 
for  hearing,  before  the  vice  chancellor,  an  affidavit  of  meiits 
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was  filed,  as  required  by  the  91st  rule  of  the  court,  to  prevent 
the  case  from  having  a  preference  over  other  causes  of  the 
same  class.  But  no  affidavit,  was  filed  at  the  term  when  the 
tause  was  heard  in  the  court  below,  though  the  cause  was 
argued  there  by  counsel  on  both  sides.  The  vice  chancelloi 
made  a  decree  in  favor  of  the  complainants ;  from  which  decree 
the  defendant  appealed.  No  affidavit  of  merits  was  filed  in 
the  appeal  cause ;  nor  was  the  fact  that  an  affidavit  had  been 
filed  in  the  court  below,  noted  upon  the  calendar  of  the  chan- 
cellor. And  when  the  fourth  class  of  cases  was  reached,  this 
case  was  called  as  being  entitled  to  a  preference,  as  a  fore- 
closure cause,  over  other  causes  of  that  class ;  and  no  counsel 
appearing  to  argue  the  appeal  on  the  part  of  the  appellant,  the 
decree  of  the  vice  chancellor  was  affirmed  by  default. 

The  counsel  for  the  defendant,  who  argued  the  case  m  the 
court  below,  made  affidavit  that  the  appeal  was  taken  in  good 
faith,  and  that  he  had  intended  to  argue  the  cause  when  it 
should  be  reached  upon  the  calendar,  and  that  in  his  opinion  the 
defendant  had  a  meritorious  and  equitable  defence.  But  the 
opinion  of  the  counsel  for  the  complainants,  as  stated  in  his 
affidavit,  was  that  there  was  not  even  a  shadow  of  a  defence 
made  out  by  the  proofs  in  the  cause.  And  he  also  produced 
and  readj  in  opposition  to  the  application,  the  pleadings  and 
proofs  upon  which  the  case  was  decided  by  the  vice  chancellor ; 
to  show  there  was  no  defence. 

D.  Gardner  (^  J.  C.  Spencer,  for  appellant. 

Samuel  Stevens,  for  the  respondents. 

The  Chancellor.  The  decree  of  affirmance  was  perfectly 
regular,  according  to  the  settled  practice  of  the  court.  Mort- 
gage cases  of  the  fourth  class  are  entitled  to  a  preference,  over 
other  causes  of  that  class,  unless  an  affidavit  of  merits  is  filed, 
and  the  filing  thereof  noted  on  the  calendar.  It  is  not  neces- 
sary that  a  new  affidavit  should  be  filed  at  every  term  the 
cause  is  noticed  for, hearing.     But  to  deprive  the  coraplainaul 
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of  the  preference  given  by  the  9l8t  rule,  the  defendant  must 
see  that  the  fact  of  the  filing  of  such  an  aflSdavit  is  duly  noted 
upon  the  calendar  at  every  tenn.  The  settled  practice  of  the 
court,  upon  reaching  the  fourth  class  of  causes,  is  to  call  for 
mortgage  cases  of  that  class ;  and  to  hear  those  as  to  which 
tliere  is  no  note  upon  the  calendar  of  the  filing  of  an  affidavit 
of  merits.  And  they  are  then  heard  in  the  order  in  which  they 
etand  on  the  calendar,  before  any  other  causes  of  that  class  are 
taken  up.  But  if  they  are  not  moved  at  that  time,  they  los« 
their  preference,  and  must  be  heard  with  other  causes  of  thfc 
fourth  class,  in  the  order  in  which  they/ are  placed  upon  the 
calendar. 

The  preference  given  to  mortgage  cases  of  the  fourth  class, 
also  applies  to  such  cases  when  they  are  brought  before  the 
chancellor  upon  appeal,  if  the  decree  of  the  vice  chancellor  was 
in  favor  of  the  complainant.  But  where  the  decree  was  in 
favor  of  the  defendant,  the  legal  presumption  is,  that  the  decree 
was  right ;  and  the  carjse  will  not  be  entitled  to  a  preferenctt, 
although  no  affidavit  of  merits  is  made  by  the  respondent.  In 
case  the  decision  was  in  favor  of  the  complainant  in  the  fore- 
closure suit,  however,  a  new  affidavit  of  merits,  in  the  appeal 
cause,  must  be  filed,  as  well  as  noted  on  the  calendar,  or  the 
respondent  will  have  the  right  to  claim  a  preference,  over  other 
causes  of  the  same  class,  when  that  class  of  causes  is  reached. 
For  counsel,  who  had  advised  their  chent  that  he  had  a  meri 
torious  defence,  before  the  hearing  in  the  court  below,  might 
not  be  able  to  do  so  conscientiously,  under  his  oath  of  office, 
after  he  had  heard  the  arguments  of  the  adverse  coimsel,  and 
the  decision  of  the  vice  chancellor  upon  the  merits  of  the  case. 

In  this  case,  the  excuse  appears  to  be  sufficient  for  not  filing 
an  affidavit  and  noting  it  on  the  calendar ;  as  the  defendant's 
solicitor  swears  that  he  mistook  the  practice,  by  supposing  that 
the  last  clause  of  the  91st  rule  did  .not  apply  to  appeal  causes. 
I  have  therefore  looked  into  the  pleadings  and  proofs  in  this 
case,  for  the  puipose  of  seeing  whether  the  counsel,  who  argued 
the  cause  before  the  vice  chancellor,  is  right  in  supposing  that 
his  client  has  a  meritorious  defence.     For  if  he  is  wrong  in 
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that  respect,  there  is  no  ground  for  disturbing  the  decree  of 
affirmance,  which  has  been  entered  by  his  default.  It  was 
upon  that  ground,  and  to  prevent  unnecessary  delay,  that  1 
permitted  the  counsel  on  both  sides,  upon  the  argument  of  this 
motion,  to  go  fully  into  the  merits  of  the  case. 

I  am  inclined  to  think  the  vice  chancellor  is  right  iu  supposing 
that  the  answer  sets  up  no  good  defence  to  this  foreclosure  suit. 
To  constitute  a  good  defence,  it  is  necessary  not  only  to  show 
that  the  defendant  was  defrauded,  but  also  that  he  was  de- 
fi-auded  by  the  mortgagee  or  his  agents ;  or  at  least  to  show 
that  the  mortgagee,  at  the  time  he  gave  the  deed  to  the  defen- 
dant, and  took  back  a  bond  and  mortgage  for  the  unpaid  pi.r 
chase  money,  was  aware  that  the  defendant  had  been  deceived 
and  defrauded  by  others,  in  making  the  purchase  of  the  undi- 
vided twentieth  of  the  premises  from  them.  And  the  several 
facts  necessary  to  constitute  the  fraud,  and  to  bring  home  to 
the  mortgagee  the  -knowledge  of  it,  should  be  distinctly  stated 
in  the  answer.  But  even  if  there  are  sufficient  allegations  of 
fraud  in  this  answer  to  vitiate  the  bond  and  mortgage  as 
against  the  mortgagee,  no, such  fraud  is  proved. 

It  is  necessary  to  see  the  situation  in  which  the  different 
parties  were  placed  in  reference  to  this  transaction,  in  examin 
ing  the  question  whether  Aikin  was  concerned  in  any  of  the 
frauds  which  were  practised  upon  the  defendant  by  others, 
Aikin,  as  the  owner  of  the  Greenbush  farm,  had  entered  into  a 
written  agreement  with  Hardie  to  sell  and  convey  the  farm  to 
him,  on  or  before  the  first  of  April,  1836,  for  the  price  of  $60,000, 
if  he  should  elect  to  buy  the  same  within  that  time,  and  should 
pay  $20,000  in  cash,  and  give  his  bond  and  mortgage  upon  the 
whole  premises  for  the  residjie  of  the  purchase  money ;  payable 
in  eight  years,  with  annual  interest.  Valentine,  being  a  co- 
partner with  Hardie  in  the  business  of  buying  and  selling  lands, 
was  jointly  interested  with  him  in  this  contract ;  although  it 
was  given  in  the  name  of  Hardie  alone.  Hardie  and  Valentine 
afterwards  sold  half  of  their  interest  in  this  contract  to  Van 
Epps  and  Nicholl.  The  four  persons  who  had  thus  obtained 
Uie  pre-emptive  right  of  purchase  at  $60,000,  from  Aikin,  fixed 
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their  price  of  the  farm  at  $100,000 ;  which  they  divided  into 
twenty  shares  of  |5000  each.  They  offered  the  same  to  pur- 
chasers at  that  price  ;  one-fourth  of  the  purchase  money  to  be 
paid  down,  at  the  execution  of  the  conveyances  to  the  purcha- 
sers, and  the  residue  to  be  paid  in  eight  years,  with  interest  at 
the  rate  of  six  percent,  payable  semi-annually.  A  contract 
was  subsequently  entered  into  between  themselves,  as  the  ven- 
dors, of  the  ore  part,  and  the  defendant  and  others,  as  subscri- 
bers for  the  shares,  of  the  other  part,  to  procure  conveyances  foi 
the  several  subscribers  upon  those  terms  and  at  that  price  ;  the 
contractors  themselves  subscribing;  for  some  of  the  shares  in 
their  own  names.  The  testimony  renders  it  highly  probable 
that  Van  Epps  employed  Ackland  to  get  the  defendant  and  oth- 
ers to  subscribe  for  shares  in  the  farm,  upon  the  false  repre- 
sentation that  Aikin  was  selling  the  farm  for  the  $100,000,  and 
by  concealing  from  them  the  fact  that  Hardie  and  Valentine, 
and  Van  Epps  and  NichoU,  had  a  contract  with  Aikin  to  pur- 
chase the  farm  from  him  at  three-fifths  of  that  sum.  But  I  have 
not  been  able  to  find  any  evidence  that  Aikin  ever  employed  either 
of  those  persons  to  act  as  agents  for  him  ;  or  that  he  was  aware 
of  the  fact  that  they  had  professed  to  act  as  his  agents.  Nor 
is  there  any  thing  to  satisfy  me  that  he  knew  any  false  repre- 
sentations had  been  made,  or  that  he  was  aware  that  any  of 
the  subscribers  were  ignorant  of  the  terms  upon  which  he 
had  agreed  to  sell  the  farm,  and  the  price  he  was  to  receive  for 
it.  The  declarations  of  Van  Epps  are  not  evidence  against  the 
complainants  or  their  testator,  to  establish  the  fact  of  such 
agency.  And  for  the  same  reason,  the  testimony  of  Wendell, 
as  to  what  Van  Epps  told  him,  was  improperly  received. 

Aikin  ajjpears  to  have  been  unacquainted  with  most  of  the 
subscribers,  and  "even  with  some  of  the  assignees  of  his  contract 
for  the  pre-emptive  right  of  purchase,  until  he  was  sen :  for  to 
come  1 3  New- York  to  execute  the  necessary  conveyances,  tc 
carry  into  effect  the  agreement,  made  by  the  subscribers  foi 
shares,  with  the  holders  of  his  contract.  And  in  those  specula- 
ting times,  when  city  lots,  even  in  the  wilderness,  sometimca 
doubled  and  even  trebled  in  price  in  the  course  of  a  few  weeks, 
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Mr.  Aikin  might  well  have  supposed  that  the  persons  holding 
his  contract  for  a  farm  in  the  new  city  of  East  Albany,  had 
honestly  resold  the  site  of  that  city  for  nearly  double  the  sum 
which  he  had  contracted  with  Hardie  to  sell  it  to  him  for,  three, 
or  four  months  previous  to  that  time.  Every  thing  that  took 
place  at  the  time  of  the  execution  of  the  deeds  and  mortgages, 
may  fairly  be  accounted  for  upon  that  supposition.  By  refer- 
ence to  the  contract  with  Hardie,  it  will  be  seen  that  Ailcin  was 
to  be  paid  $20,000  in  cash,  and  was  to  receive  one  mortgage, 
upon  the  whole  premises,  for  the  residue  of  the  purchase  money. 
But,  by  the  contract  between  the  owners  of  that  pre-emptive 
right  to  purchase,  and  the  subscrioers  for  the  twenty  shares  into 
which  the  farm  was  to  be  divided,  each. of  the  subscribers  was 
to  have  a  deed  for  his  own  undivided  share  of  the  land,  and 
was  to  give  his  own  bond  and  mortgage  upon  that  undivided 
share  only.  And  the  interest  upon  the  unpaid  purchase  money 
was  to  be  at  the  rate  of  six  per  cent  only.  It  was  perfectly 
natural,  therefore,  that  Aikin  should  require,  of  the  persons  enti- 
tled to  the  benefit  of  his  contract,  that  all  the  securities,  from 
them  and  their  sub-contractors,  should  be  taken  to  himself;  to 
secure  the  payment  of  the  balance  of  his  $60,000,  and  interest, 
beyond  what  he  should  then  receive  in  cash.  And  as  the 
holders  of  his  contract  probably  had  not  the  money  to  pay  their 
quarter  down,  for  the  shares  subscribed  for  by  themselves,  it 
would  be  necessary  to  deduct  that  amount  from  their  shares 
of  the  profits  upon'  their  resales.  The  contract  was  therefore 
carried  into  effect  in  that  way.  And  he  took  all  the  moneys 
and  securities  into  his  own  hands  ;  to  be  arranged  between  him 
and  the  holders  of  his  contract,  according  to  their  rights  and 
interests  therein  as  between  themselves.  It  is  true,  the  subse- 
quent agreement,  with  Valentine,  states  that  he  had  assisted 
Aikin  as  his  agent  in  making  the  sale.  But  the  contract  with 
Hardie,  which  is  also  in  evidence,  shows  what  the  nature  of  that 
agency  was  ;  and  that  Valentine  in  fact*"  contracted  to  sell  the 
piemises  for  the  $100,000,  for  his  own  benefit,  as  one  of  the 
owners  of  the  pre-emptive  right  of  purchase.  And  even  if 
Aikin  had  in  fact  employed  him  as  an  agent  in  this  matter,  there 
Vol.  II.  19 
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IS  no  evidence  that  Valentine  either  made  representations 
which  were  false,  or  concealed  any  thing  which  he  ought  to 
have  disclosed. 

No  objection  was  made,  in  the  answer,  for  want  of  proper  pa? 
ties  ;  and  no  foundation  for  such  an  objection  appears  in  the 
bill.  Nor  is  the  allegation  in  the  answer,  as  to  the  contract 
between  Aikin  of  the  one  part,  and  Tan  Epps,  Valentine  and 
Hardie  of  the  other,  proved  in  this  case.  No  valid  objection  to 
the  decree,  therefore,  exists  upon  the  ground  of  a  want  of  proper 
parties.  If  the  defendant  has  been  defrauded  by  Van  Epps, 
or  by  his  agent,  and  if  it  should  eventually  appear  that  any  part 
of  the  fund  collected  on  this  bond  and  mortgage  belongs  to 
him,  perhaps  it  may  be  reached  by  a  bill  in  this  court,  to  pre- 
vent its  being  paid  over  to  him  by  the  executors.  But  even 
that  is  very  doubtful.  It  is  sufficient  to  say,  it  cannot  be 
reached  by  any  proceeding  in  this  suit. 

The  decree  of  affirmance  being  regular,  and  the  merits  of 
tlie  case  entirely  with  the  respondents,  the  motion  to  open  that 
decree  must  be  denied,  with  costs. 


Jones  vs.  Jones. 

I(  is  not  a  matter  of  tight,  under  all  circumstances,  for  a  wife  who  has  commenced 
a  suit  (ax  a  divorce,  or  for  a  separation,  to  require  the  court  to  direct  an  allowancn 
to  be  paid  to  her,  by  the  defendant,  for  the  purpose  of  defraying  the  expenses  of 
the  suit.  Nor  is  it  a  matter  of  right  that  she  should  be  allowed  her  ad  interim  ali- 
mony, in  all  cases.  But  the  legislature  has  left  the  allowance  of  both  to  the 
sound  discretion  of  the  court. 

Where  it  is  probable,  however,  that  the  wife  may  succeed — especially  in  a  suit  for  a 
divorce  on  the  ground  of  the  adultery  of  the  husband — ^in  which  the  wife  is  allowed 
to  prosecute  in  her  own  name,  and  where  it  appears  that  she  is  entirely  destitute 
of  the  means  of  carrying  on  her  suit,  it  is  almost  a  matter  of  course  to  require  the 
husband  to  make  her  a  reasonable  allowance,  according  to  his  ability,  for  the  nt- 
cessary  expenses  of  the  suit. 

■A  is  also  a  matter  of  course,  in  such  a  case,  to  require  the  husband  to  furnish  hei 
with  the  necessary  clothing  and  sustenance,  during  the  pendency  of  the  stit,  if  b« 
is  able  to  do  so. 
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The  same  general  principles  aie  applicable  to  suits  brought  by  the  wife  against  t?ie 
husband,  for  a  separation  from  bed  and  board,  on  the  ground  of  cruel  treatment, 
or  of  abandonment,  xsat  in  this  class  of  cases  the  wife  cannot  institute  a  sail 
against  her  husband  without  the  assistance  of  a  responsible  person  as  her  next 
friend ;  who  is  to  be  answerable  to  the  defendant,  for  the  costs  of  the  litigation,  if 
the  compldnant  fails  in  the  suit.  And  the  court,  in  cases  of  this  nature,  will  nol 
direct  an  advance  to  be  made  to  the  wife,  or  to  the  next  friend,  for  the  purpose  of 
carrying  on  the  suit,  or  for  alimony  pendente  lite,  where  there  is  no  probability 
that  the  complainant  will  be  able  to  succeed  in  her  suit. 

This  was  an  application,  by  the  complainant,  and  by  her 
next  friend,  for  ad  interim  alimony ;  and  for  an  advance  of 
money,  to  be  made  by  the  defendant,  to  enable  them  to  carry 
on  this  suit,  against  him,  for  a  separation  from  bed  and  board. 

J.  A.  Collier  for  the  complainant. 

Ira  Harris,  for  the  defendant. 

The  Chancellor.  It  is  not  a  matter  of  right,  under  all 
circumstances,  for  the  wife  who  has  commenced  a  suit  for  a 
divorce,  or  for  a  separation,  to  require  the  court  to  direct  an 
allowance  to  be  paid  to  her,  by  the  defendant,  for  the  purpose 
of  defraying  the  expenses  of  the  suit.  Nor  is  it  a  matter  of 
right  that  she  should  be  allowed  her  ad  interim  alimony,  in  all 
cases.  The  legislature  has  left  the  allowance  of  both  to  the 
sound  discretion  of  the  court  before  which  the  suit  is  instituted. 
(2  R.  S.  148,  §  57.)  Where  it  is  probable,  however,  that  the 
wife  may  succeed,  especially  in  suits  for  divorce  on  the. ground 
of  adultery  of  the  husband,  in  which  the  wife  is  allowed  to  prose- 
cute in  her  own  name,  and  where  it  appears  that  she  is  entirely 
destitute  of  the  means  of  carrying  on  her  suit,  so  as  to  obtain 
justice,  without  a  resort  to  the  property  of  the  husband  for  that 
purpose,  it  is  almost  a  matter  of  course  to  require  him  to  make 
her  a  reasonable  allowance  for  the  necessary  expenses  of  the 
suit;  having  a  due  regard  to  the  value  of  his  property,  the 
amount  of  his  income  from  his  own  exertions,  and  the  necessary 
Bupport  of  himself  and  others  who  have  claims  upon  him  foi 
eabsistence.    And,  as  it  would  be  improper  for  the  wmplainant 
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lo  cohabit  with  her  husband,  during  the  pendency  oTsuch  a  suit, 
if  she  is  unable  to  provide  fov  hev  own  subsistence,  and  he  has 
the  means  of  supporting  her,  it  is  also  a  matter  of  course  to 
require  him'  to  contribute  of  those  means  to  fundsh  her  with 
the  necessary  clothing  and  sustenance  ;  until  it  can  be  legally 
ascertained  whether  her  charge  of  adultery  against  the  defen- 
dant is  true  or  false. 

The  same  general  principles  are  applicable  to  suits  brought 
by  the  wife  against  the  husband,  for  a  separation  from  bed  and 
board,  on  the  ground  of  cruel  treatment,  or  of  abandonmen 
But  in  this  last  class  of  cases  the  legislature  has  not  though ' 
proper  to  allow  the  wife  to  institute  a  suit  against  her  husband, 
without  the  assistance  of  a  responsible  person  as  her  next  friend ; 
who  is  ans'vV'erable  to  the  defendant  for  the  costs,  ■<vhich  thw 
latter  may  be  put  to  by  the  commencement  and  prosecution  of 
such  suit,  in  case  it  eventually  appears  that  the  same  was  insti 
tuted  against  the  husband  without  any  sufficient  cause.  Auj 
other  course  of  proceeding,  indeed,  would  be  very  liable  lo  dii 
turb  the  peace  of  families,  by  encouraging  improper  suits,  fi». 
slight  and  trivial  causes.  The  court,  therefore,  in  cases  of  thir 
class,  ought  not  to  direct  an  advance  to  the  next  friend,  for  th«s 
purpose  of  carrying  on  the  suit,  where  there  is  no  probability-, 
whatever  that  the  complainant  will  eventually  be  able  to  suc- 
ceed. For  it  would  be  a  useless  burthen  upon  the  defendant, 
to  compel  him  to  pay  money  to  the  next  friend  of  the  com- 
plainant, to  carry  on  the  suit  against  her  husband,  where  it 
was  morally  certain  that  the  ilext  friend  would  be  obliged  to 
refund  such  money,  with  interest,  at  the  termination  of  the  suit. 
And  this  appears  to  me  to  be  such  a  case. 

Every  allegation  of  cruelty  charged  in  the  bill,  is  positively 
denied  by  the  defendant  in  his  sworn  answer.  And  as  the 
'complainant  states  ( hat  all  the  specific  acts  of  cruelty,  sot  foith 
in  the  bill,  except  the  last,  took  place  when  no  one  was  precent 
but  herself  and  hci  husband,  it  is  perfectly  evident  that  she 
must  fail  as  to  them  Indeed  she  could  not  have  expected  lu 
succeed  upon  those  charges,  when  she  filed  her  bill.  For  though 
she  admits,  in  subbiance,  that  she  has  no  means  of  proving 
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ihem,  except  by  a  discovery  from  the  defendant,  yet  she 
expressly  waives  a  discovery  fi-om  him.  The  third  charge  in 
the  bill  relates  to  the  alleged  cruelty  of  the  defendant,  on  the 
night  of  the  13th  of  September,  1845  ;  when  she  says  no  one 
was  present  but  herself  and  her  husband,  and  two  boys,  Ayrault 
and  Thorp,  who  were  about  fifteen  years  of  age.  Here,  i^  the 
allegations  in  the  bill  are  true,  the  defendant  was  guilty  of  acts 
of  cruelty  arid  brutality  towards  her,  which  it  is  hardly  possible 
to  beUeve  any  person  in  human  form  could  have  committed. 
But  here,  too,  it  appears,  from  the  affidavits  of  these  boys, 
which  are  produced  by  the  defendant  in  opposition  to  this 
application,  that  every  material  allegation  in  the  bill  as  to 
what  took  place  on  that  occasion,  is  absolutely  false  and 
groundless ;  and  that  the  defendant,  upon  that  occasion,  did 
much  less  than  his  duty  to  himself  required  him  to  do.  It  is 
sufficient  to  say  that  those  affidavits  corroborate  the  answer  of 
the  defendant,  as  to  what  took  place  on  that  occasion ;  and 
show  that  the  wife's  conduct  towards  her  husband,  on  that 
stormy  night,  was  most  brutal,  and  disgracefiil  to  her  as  a 
woman. 

It  may  be  proper  to  observe  that  an  affidavit,  purporting  to 
aave  been  sworn  to  by  one  of  these  boys,  is  produced  in  behalf 
of  the  complainant,  upon  this  applicatian,  which  fully  supports 
ber  allegations.  But  in  his  subsequent  affidavit  he  says  he  has 
oeen  a  copy  of  that  affidavit,  pui-porting  to  have  been  niade  by 
i^im,  and  that  he  never  intended  to  swear  to  many  things  stated 
\  ■  herein  ;  and  that  it  must  have  been  read  over  to  him  in  such 
i  manner  that  he  did  not  understand  it.  He  then  goes  on  to 
contradict  in  detail  every  material  statement,  as  to  improper 
conduct  on  the  part  of  the  defendant,  which  is  contained  in  his 
affidavit  on  the  part  of, the  complainant.  Whether  the  first 
affidavit  was  fraudulently  misread  to  this  witness,  or  was  sworn 
to  by  him  imderstandingly  as  containing  the  material  facts  of 
the  case,  is  wholly  immaterial  to  the  question  now  under  consid 
eration.  For  if  he  has  been  tampered  with  by  the  defendant, 
to  contradict  under  oath  what  he  knew  to  be  the  real  facts  ol 
ihf  care,  no  court  could  make  a  decree  for  a  separation  founded 
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upon  his  testimony  alone,  or  even  upon  testimony  of  liimseH 
and  Thorp,  supporting  the  allegations  in  the  bill.  For,  b 
they  should  be  called  by  the  complainant  and  prove  thosd 
allegations,  their  affidavits,  which  were  read  upon  this  apphca- 
tion,  would  be  sufficient  to  discredit  their  testimony  in  her 
favor,  entirely  and  effectually. 

The  complainant  also  produces  the  affidavit  of  Barnes,  to 
prove  reproachful  language  and  threats  of  violence,  from  the 
defendant  to  his  wife,  in  May,  1845.  But  his  general  character 
for  truth  and  veracity  is  impeached  by  six  witnesses.  That, 
however,  is  not  a  sufficient  ground  for  rejecting  this  application ; 
as  his  credibility  may  be  sustained  upon  the  taking  of  the  testi- 
mony in  the  cause.  The  real  objection  to  his  affidavit  is,  that 
It  relates  to  alleged  acts  of  cruelty  which  are  not  stated  by  the 
complainant,  in  her  bill,  with  sufficient  certainty  to  enable  the 
court  to  found  any  decree  of  separation  upon  them.  As  there 
is  not  the  least  probability,  therefore,  that  the  complainant  can 
succeed  in  this  suit,  under  any  circumstances,  it  would  not  be  a 
proper  exercise  of  the  discretion  of  the  court  to  order  the  defen- 
dant to  advance  money  to  the  next  friend  of  the  complainant 
to  aid  her  in  the  further  prosecution  of  this  cause. 

For  the  same  reason,  it  is  not  a  proper  case  for  the  allowance 
of  alimony  pendente  lite.  Besides,  it  appears  that  the  com- 
plainant is  as  competent  to  earn  her  own  livelihood,  while  she 
chooses  to  remain  separated  from  her  husband,  as  he  is  to 
support  himself,  and  his  infant  child,  without  her  assistance ; 
although  he  has  some  property,  which  -produces  an  income  of 
about  $70  per  annum. 

This  application  must  therefore  be  denied,  with  taxable  costs ; 
to  be  paid  by  the  next  friend  of  the  complainant 


1847.]  CASES  IN  CHANCERY  151 


Stuyvesant  vs.  Hall  and  others. 

Where  mortgaged  premises  are  sold,  subsequent  to  the  date  of  the  mortgage,  tv 
different  purchasers,  in  parcels,  such  parcels,  upon  a  foreclosure  of  the  mortgage 
are  to  be  sold  in  the  inverse  order  of  their  alienation ;  according  to  the  equita- 
ble rights  of  the  different  purchasers,  as  between  themselves,  in  reference  to  th« 
payment  of  the  mortgage  which  is  a  lien  upon  the  equity  of  redemption  in  all  the 
parcels. 

The  same  principle  is  applicable  to  subsequent  incumbrances,  upon  different  por- 
tions of  the  mortgaged  premises,  either  by  mortgage  or  judgment. 

If  a  mortgagee,  in  such  a  case,  with  full  notice  of  the  equitable  rights  of  the  subse- 
quent purchasers  or  incumbrancers  as  between  themselves,  releases  a  part  of  the 
mortgaged  premises,  which  in  equity  is  primarily  liable  for  the  payment  of  his  debt; 
he  will  not  be  permitted  to  enforce  the  lien  of  his  mortgage,  against  other  portions 
of  the  premises,  without  first  deducting  the  value  of  that  part  of  the  premises 
which  has  been  released  by  him. 

The  whole  object  of  the  recording  acts  is  to  protect  subsequent  purchasers  and 
incumbrancers  against  previous  deeds,  mortgages,  &c.,  which  are  not  recorded ; 
and  to  deprive  the  holder  of  the  previousHnregistered  conveyance,  or  mortgage,  of 
the  right  which  his  priority  would  have  given  him  at  the  common  law.  And  the 
recording  of  a  deed,  or  mortgage,  is  only  constructive  notice  to  those  who  have 
subsequently  acquired  some  interest,  or  right  in  the  property,  under  the  grantor  or 
mortgagor. 

The  case  of  Chdon  v.  Knapp,  (6  Paige's  Rep.  35,)  explained. 

iVhat  amounts  to  constructive  notice,  to  the  mortgagee,  of  previous  conveyances,  or 
incumbrances. 

J'he  commencement  of  a  suit  in  chancery  is  only  constructive  notice,  of  the  pendency 
of  such  suit,  as  against  persons  who  have  acquired  some  title  to,  or  some  interest 
in,  the  property  involved  in  the  litigation,  under  the  defendants,  or  some  of  them, 
pevdenle  lite. 

One  of  several  executors  can  release  a  portion  of  the  mortgaged  premises,  from  the 
lien  of  a  mortgage  given  to  the  testator,  without  the  concurrence  of  his  co- 
executors. 

A  satisfaction  piece,  acknowledged  by  one  of  several  executors,  is  sufficient  to  dis- 
charge a  mortgage  given  to  the  testator,  and  to  authorize  the  cancelment  of  the 
registry  of  such  mortgage. 

This  was  an  appeal,  from  a  decree  of  the  late  assistant  vice 
chancellor  of  the  first  circuit.  The  bill  was  filed  to  foreclose  a 
mortgage  given  by  Charles  H.  Hall  to  N.  W.  Stuyvesant,  in 
September,  1824,  to  secure  the  payment  of  $4,666,  at  the  expi- 
ration of  twenty  years,  with  interest  thereon  annually.  This 
mortgage  was  upon  a  block  of  land  in  the  city  of  New- York, 
eontaining  fifty-six  lots.     The    mortgage  was  duly  recorded 
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soon  after  its  date.  And  in  March,  1827,  Hall  conveyed  to 
Thomas  H.  KSmith  about  240  lots,  in  the  city  of  New- York,  in- 
cluding the  premises  mortgaged  to  Stuyvesant,  which  deed  waa 
also  duly  jecorded.  In  February,  1828,  T.  H.  Smith  and  G. 
W.  Bruen  conveyed  the  240  lots  to  J.  Anthon  in  trust,  to  secure 
a  debt  to  John  Hone  <fe  Sons ;  and  the  deed  of  trust  was  re- 
corded in  the  book  of  conveyances.  T.  H.  Smith  died  in  1828, 
and  by  his  will  devised  all  his  real  estate  to  his  executors,  in 
trust ;  but  G.  W.  Bruen,  one  of  the  executors,  alone  assumed 
the  execution  of  the  trust.  The  interest  upon  Hall's  bond  and 
mortgage,  which  became  due  on  the  first  of  May,'  1829,  not 
having  been  paid,  N.  W.  Stuyvesant  shortly  thereafter  filed  a 
bill  to-  foreclose  the  rriortgage.  And  he  made  G.  W.  Bruen  and 
the  heirs  of  T.  H.  Smith,  J.  Anthon  the  trustee,  and  John  Hone 
&  Sons,  the  cestuis  que  trust  in  the  trust  deed,  and  others,  de- 
fendants in  that  suit ;  and  that  bill  contained  a  statement  of 
the  execution  of  the  trust  deed,  and  of  the  devise  of  the  estate 
of  T.  H.  Smith  to  G.  W.  Bruen,  and  his  co-executors,  in  trust. 
But  the  interest  upon  the  bond  and  mortgage  being  paid,  that 
foreclosure  suit  was  discontinued,  and  the  annual  interest  for 
seven  years  thereafter  was  paid  by  Hone  &  Sons  to  N.  W. 
Stuyvesant,  or  to  his  executors. 

In  May,  1836,  Anthon  and  the  cestuis  que  trust  in  the  trust 
deed  to  him,  filed  a  bill  to  enforce  their  security,  as  a  mortgage, 
or  charge  upon  the  real  estate  of  Smith  embraced  therein  ;  in 
which  suit  G.  W.  Bruen  and  Matthias  Bruen  alone  were  made 
defendants.  A  decree,  establishing  the  debt  of  the  complainants 
in  that  suit,  and  for  a  sale  of  the  240  lots  to  pay  the  same,  was 
obtained,  and  the  master  was  authorized  to  take  bonds  and 
mortgages  for  the  surplus  of  the  purchase  money,  after  satisfy- 
ing the  demand  of  the  then  complainants.  Under  that  decree 
235  of  the  lots  were  sold,  including  the  56  lots  covered  by  the 
mortgage  of  Stuyvesant;  and  W.  H.  Thorne  became  the  sub- 
stituted purchaser  thereof,  for  the  aggregate  sum  of  $467,200. 
As  a  security  for  a  part  of  the  purchase  money  belonging  to  the 
complainants  in  that  suit,  Thorne,  the  purchaser,  mortgaged  tc 
the  executors  of  John  Hone  104  of  the  lots  purchased  by  him 
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including  24  of  the  56  lots  embraced  in  the  mortgage  to  Stuyve- 
sant.  The  mortgage  to  the  executors  of  Hone  was  dated  on  the 
fii'st  of  February,  1837,  and  was  recorded  on  the  28th  of  the 
same  month.  And  another  mortgage  was  given  by  Thorne  to  the 
master  w.ho  made  the  sale,  bearing  the  same  date,  and  recorded 
E  few  minutes  after  the  other.  This  last  mortgage  was  given 
for  the  surplus  moneys  beyond  the  amount  of  the  debt  and 
costs  of  the  complainants  in  that  suit.  And  it  was  subsequently 
assigned,  by.  ihe  master,  to  G.  W.  Bruen,  as  the  executor  and 
trustee  of  T.  H.  Smith,  under  an  order  of  the  com^t. 

In  August,  1837,  the  executors  of  Hone  filed  a  bill  to  fore- 
close then  mortgage  upon  the  104  lots ;  in  which  suit  Thorne. 
the  mortgagor,  G.  W.  Bruen,  the  assignee  of  the  junior  mort 
gage,  and  the  master  to  whom  such  junior  mortgage  was  ori- 
ginally given,  were  made  defendants.  And  a  notice  of  the 
commencement  and  object  of  that  suit  was  duly  filed  in  the 
ofiice  of  the  clerk  of  the  city  and  county  of  New- York.  A 
decree  of  foreclosure  and  sale  was  subsequently  obtained  in 
that  suit.  In  March,  1838,  the  104  lots  were  sold  under  that 
decree,  and  were  purchased  by  the  executors  of  John  Hone ; 
and  they  subsequently  partitioned  and  conveyed  them  to  his 
children  and  hehs,  accordiug  to  their  several  rights  and  in- 
terests in  the  estate. 

N.  W.  Stuyvesant  died  in  1833.  And  in  September,  1837, 
P.  Stuyvesant  and  Catharine  A.  Catlin,  the  acting  executor 
and  executrix  of  his  estate,  upon  the  application  and  at  the 
request  of  G.  W.  Bruen,  gave  to  Thorne  a  release ;  whereby 
they  discharged  the  whole  fifty-six  lots  from  the  lien  of  their 
mortgage,  except  fourteen  of  the  twenty-four,  which  were  cov- 
ered by  the  mortgage  from  Thorne  to  the  executors  of  Hone. 
But  there  was  nothing  in  that  release  which  in  any  way  refer- 
red to  the  mortgage. to  the  executors  of  Hone;  nor  had  the 
executors  of  N.  W.  Stuyvesant  any  knowledge  of  the  rights  of 
the  executors  of  Hone,  under  their  mortgage  from  Thorne,  at 
the  time  of  the  execution  of  such  release.  The  husband  of 
Mrs,  Catlin  the  acting  executrix,  did  not  join  in  the  release 
given  by  her  and  her  co-executor ;  but  he  assented  to  the  re- 
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lease,  and  requested  his  wife  to  execute  it.  And  the  release 
was  acknowledged  by  her  before  a  proper  officer.  Subsequently 
to  the  execution  of  that  release,  the  executor  and  executrix  of 
N.  W.  Stuyvesant,  together  with  the  husband  of  the  executrix, 
assigned  the  bond  and  mortgage  originally  given  to  their  testa- 
tor, by  Hall,  to  the  complainant  in  this  suit. 

The  interest  upon  that  bond  and  mortgage,  for  the  years 
1837  and  1838,  was  paid  by  G.  W.  Bruen.  But  the  interest 
which  became  due  in  May,  1839,  not  being  paid,  the  bill  in 
this  cause  was  filed  to  foreclose  the  mortgage.  And  Hall,  the 
original  mortgagor,  Gh  W.  Bruen,  W.  H.  Thorne,  and  the  chil- 
dren and  heirs  of  Hone,  to  whom  the  fourteen  lots  which  were 
aot  released  from  the  complainant's  mortgage  belonged,  were 
made  parties  to  the  suit ;  together  with  numerous  other  per- 
sons who  had  subsequent  liens  upon  the  mortgaged  premises. 
The  appellants  answered  the  bill.  And  the  cause  was  heard 
upon  pleadings  and  proofs  as  to  them,  and  upon  the  bill  taken 
as  confessed  as  to  most  of  the  other  defendants.  The  assistant 
vice  chancellor  decided  and  decreed  that  the  fourteen  lots 
which  were  not  included  in  the  release,  were  stiU  charged  with 
the  complainant's  mortgage ;  and  that  the  lien  of  the  mortgage 
upon  the  fourteen  lots  was  not  discharged,  nor  impaired  by  the 
release  of  the  residue  of  the  fifty-six  lots.  He  made  an  inter- 
locutory decree  declaring  the  rights  of  the  parties  accordingly. 
From  this  decree,  those  defendants  who  had  appeared  and 
answered,  and  who  had  set  up  a  defence  to  the  suit,  appealed 
to  the  chancellor. 

John  Anthon,  for  the  appellants. 

Hamilton  Fish,  for  the  respondents. 

The  Chancellor.  The  mortgage  of  February,  1837,  to 
the  executors  of  J.  Hone,  was  entitled  to  a  preference,  so  far  as 
related  to  the  24  lots  embraced  therein,  over  the  mortgage  oi 
the  same  date,  to  the  master,  which  was  afterwards  assignea 
to  G.  W.  Bruen,  as  the  owner  of  the  surplus  money  upon  the  salR 
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under  the  decree  made  in  the  suit  of  Aathon  and  others  against 
George  W.  and  Matthias  Bruen.  The  mortgage  to  Hone's 
executors  was  intentionally  recorded  a  few  minutes  before  the 
other,  for  the  purpose  of  securing  that  preference.  As  between 
Hone's  executors  and  G.  W.  Bruen,  therefore,  their  equities,  in 
relation  to  the  payment  of  the  mortgage  of  Hall  to  Stuyvesant, 
were  the  same  as  if  Thorne,  the  owner  of  the  equity  of  re- 
demption in  the  whole  56  lots,  under  the  master's  deed,  had 
conveyed  that  equity  of  redemption  in  24  of  those  lots  to  the 
executors  of  Hone,  and  had  afterwards  conveyed  the  residue 
of  the  56  lots  to  G.  W.  Bruen.  And  upon  the  foreclosure  of 
the  mortgage  in  tl\is  suit,  if  none  of  the  lots  had  been  released 
from  that  mortgage,  it  would  have  been  a  matter  of  course  to 
direct  that  the  32  lots,  not  embraced  in  the  mortgage  to  Hone's 
executors,  should  be  first  sold  to  satisfy  the  amount  due  upon 
the  complainant's  mortgage,  with  interest  and  costs. 

This  court  has  frequently  had  occasion  to  act  upon  the 
principle  of  equity,  that  where  mortgaged  piemises  are  subse- 
quently sold  to  different  purchasers  in  parcels,  such  parcels, 
upon  a  foreclosure  of  the  mortgage,  are  to  be  sold  in  the  inverse 
order  of  their  ahenation,  according  to  thj  equitable  rights 
of  the  different  purchasers,  as  between  themselves,  in  reference 
to  the  payment  of  the  mortgage  which  is  a  lien  upon  the  equity 
of  redemption  in  all  the  parcels.  And  the  same  principle  of 
equity  is  appUcable  to  subsequent  incumbrances,  upon  different 
portions  of  the  mortgaged  premises,  either  by  mortgage  or 
judgment.  (Hartley  v.  O' Flaherty,  Lloyd  ^  Goolefs  Rep. 
Temp.  Plunkett,  208.  Conrad  v.  Harrison,  3  Leigh's  Rep. 
532.  New-  York  Life  Insurance  and  Trust  Company  v.  Mil- 
nor  and  others,  1  Barb.  Ch.  Rep.  353.  Snyder  v.  Stafford 
and  others,  11  Paiges  Rep.  71.)  It  has  also  been  decided 
by  this  court,  that  if  the  mortgagee,  in  such  a  case,  with  full 
notice  of  the  equitable  rights  of  the  subsequent  purchasers  oi 
incumbrancers,  as  between  themselves,  releases  a  part  of  mort- 
gaged premises  which  in  equity  is  primarily  liable  for  the  paj'- 
ment  of  his  debt,  he  will  not  be  permitted  to  enforce  the  lien 
of  his  mortgage  against  other  portions  of  the  premises ;  without 
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first  deducting  the  value  of  that  part  of  the  premises  which 
has  been  released  by  him.  [Guion  v.  Knapp,  6  Paiges 
Rep.  35.) 

In  this  case,  N.  W.  Stuyvesant,  the  mortgagee,  undoubtedly 
had  notice  of  the  conveyance  from  Hall,  the  mortgagor,  to  T.  H. 
Smith  ;  of  the  trust  deed  fi'om  Smith  and  G.  W.  Bruen  to  An- 
thon ;  and  of  the  death  of  Smith  and  the  devise  of  his  estate,  or 
interest,  in  the  equity  of  redemption  to  G.  W.  Bruen.  For  these 
facts  were  all  referred  to  in  the  bill  filed  by  Stuyvesant  in  May, 
1829,  to  foreclose  his  mortgage  for  the  non-payment  of  the  in- 
terest money.  But  if  we  should  even  presume  that  the  execu- 
tors of  Stuyvesant  had  notice  of  the  suit  of  Anthon  and  of 
Hone  &,  Sons,  to  enforce  the  security  of  the  trust  deed,  and  of 
the  decree  for  sale  made  in  that  suit,  it  would  not  be  notice  to 
them  of  the  equity  claimed  by  the  appellants  here ;  an  equity 
to  have  32  of  the  56  lots  purchased  by  Thorne,  tmder  that  de- 
cree, and  mortgaged  to  the  master,  charged  with  the  payment 
of  the  Stuyvesant  mortgage,  before  resorting  to  the  other  24 
lots,  purchased  by  Thorne  at  the  same  time,  and  mortgaged  to 
the  executors  of  Hone.  Previous  to  the  giving  of  these  two 
mortgages  by  Thorne,  no  equity  existed,  in  behalf  of  a;ny  person, 
which  would  have  rendered  it  improper  or  inequitable  for  the 
exefcutors  of  Stuyvesant  to  release  any  part  of  the  mortgaged 
premises  from  the  lien  of  their  mortgage ;  even  if  such  execu- 
tors had  received  actual  notice  of  all  the  facts  as  they  then  ex- 
isted. For,  as  the  security  of  the  trust  deed,  and  of  the  decree 
obtained  under  the  same,  extended  to  the  whole  56  lots  em- 
braced in  the  mortgage  to  Stuyvesant,  a  release  of  any  of  those 
lots  from  the  last  mentioned  mortgage,  at  that  time,  might 
benefit  the  executors  of  Hone,  but  it  could  not  possibly  have 
diminished  their  security.  Every  thing  that  occurred  previous 
to  the  sale  and  conveyance  by  the  master,  under  the  decree  in 
that, cause,  must  therefore  be  laid  out  of  view  in  deciding  the 
question  whether  the  holders  of  the  Stuyvesant  mortgage  had 
notice  of  any  existing  equity,  in  the  executors  of  Hone,  which 
should  have  prevented  them  from  releasing  a   part  of  the  5*' 
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lots  from  the  lien  of  their  mortgage,  and  leaving  thek  mortgage 
lo  be  enforced  against  the  other  remaining  14  lots. 

There  is  not  a  particle  of  proof  to  charge  the  acting  executoi 
and  executrix  of  Stuyvesant  with  actual  notice  of  the  rights  of 
the  extjcutors  of  Hone,  under  the  mortgage  of  February,  1837, 
at  the  time  the  lolease  was  executed,  in  September  of  that  year. 
And  if  G.  W.  Bruen,  or  Thome,  wished  to  commit  a  fraud  upon 
the  executors  of  Hone,  by  obtaining  a  release  of  the  portion  of 
the  premises  which  was  primarily  liable  for  the  payment  of  the 
mortgage  given  by  Hall,  it  is  wholly  improbable  that  they 
would  inform  the  executor  and  executrix  of  Stujryesant  that 
Hone's  executors  had  a  mortgage  upon  the  24  lots,  which  they 
were  proceeding  to  foreclose ;  and  which  mortgage  was  first 
recorded,  and  was  entitled  to  a  priority  in  payment  over  a  sub- 
sequent mortgage  given  by  Thorne  upon  the  whole  56  lots  em- 
braced in  the  Stuyvesant  mortgage.  On  the  contrary,  the  nat- 
ural course  of  Bruen  and  Thorne  would  have  been  to  inform 
the  holders  of  the  Stuyvesant  mortgage  that  Thorne  had  pur- 
chated  the  whole  of  the  ,56  lots,  under  the  decree  founded  upon 
the  trust  deed  to  Anthon,  and  to  agk  the  holders  of  that  mort 
gage  to  release  42  lots  from  the  lien  thereof;  leaving  their  mort- 
gage to  remain  as  a  security  upon  the  remaining  14  lots,  whicli, 
at  that  time,  were  of  sufficient  value  to  render  the  collection  oi 
the  mortgage,  and  the  interest  thereon,  perfectly  safe. 

The  only  remaining  question  to  be  considered  is,  whether  the 
recording  of  the  mortgage  of  February,  1837,  from  Thome  to 
Hone's  executors,  or  the  filing  of  the  notice  of  the  pendency  of 
the  suit  to  foreclose  that  mortgage,  was  constructive  notice,  to 
the  executors  and  executrix  of  Stuyvesant,  of  the  equitable 
rights  of  the  executors  of  Hone  under  their  mortgage.  In  the 
case  of  Cheesebrough  v.  Millard,  (1  John.  Ch.  Rep.  414,) 
Chancellor  Kent  held,  in  reference  to  an  equity  of  this  descrip- 
tion arising  under  a  judgment,  that  the  docketing  of  a  judg- 
ment which  became  thereby  a  prior  lien  upon  a  part  of  the 
mortgaged  premises,  was  not  constructive  notice  to  the  mort- 
gagee of  the  whole  premises,  of  the  equitable  rights  of  this 
judgment  creditor,  under  his  subsequent  judgment.     In  Wil- 
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Hams  V.  Sorrel,  (4  Ves.  389,)  Lord  Rosslyn  decided  that  the 
registry  of  the  assignment  of  a  mortgage  was  not  constructive 
notice  to  the  mortgagor  of  the  existence  of  such  assignment. 
And  in  Bushel  v.  Bushel,  (1  Scho.  ^  Lef.  90,)  Lord  Redesdale, 
upon  a  full  examination  of  the  question,  and  of  the  several 
decisions  in  England,  came  to  the  conclusion  that  the  registry 
of  a  deed  or  mortgage  was  not  constructive  notice  of  its  exist 
ence ;  and  that  the  only  effect  of  the  registry  was  to  give  it  pri- 
ority over  a  prior  unregistered  deed  or  mortgage.  The  whoL 
object  of  the  recording  acts  is  to  protect  subsequent  purchasers, 
and  incumbrancers,  against  previous  deeds,  mortgages,  &c., 
which  are  not  recorded  ;  and  to  deprive  the  holder  of  the  prior 
unregistered  conveyance  or  mortgage  of  the  right  which  his 
priority  would  have  given  him  at  the  common  law.  The 
recording  of  a  deed  or  mortgage,  therefore,  is  constructive  notice 
only  to  those  who  have  subsequently  acquired  some  interest 
or  right  in  the  property  under  the  grantor,  or  mortgagor.  Thus, 
in  the  case  of  Lieby  v.  Wolf,  (10  Ohio  Hep.  80,)  where  the 
owner  of  an  unrecorded  lease  mortgaged  his  interest  in  the 
leasehold  premises,  and  the  mortgage  was  duly  recorded,  and 
he  afterwards  conveyed  his  interest  in  the  lease  to  another  per- 
son, who  surrendered  the  lease  and  took  a  new  one  from  the 
original  lessors,  and  afterwards  sold  such  new  lease  to  a  bona 
fide  purchaser,  the  supreme  court  of  Ohio  decided  that  the 
registry  of  the  mortgage  given  by  the  first  lessee  was  not  con- 
structive notice  of  the  existence  of  such  mortgage  against  the 
purchaser  of  the  right  of  the  lessee  under  the  new  lease.  That 
such  purchaser  did  not  derive  his  title  to  the  premises  from  the 
mortgagor,  under  and  through  the  original  lease  to  him,  but 
from  the  lessors  in  the  new  lease,  and  through  that  lease  only. 
[iSee  also  Halstead  v.  The  Bank  of  Kentucky,  i  J.  J.  Marsh. 
Rep.  558 ;  Wiseman  v.  Westland,  1  Young  6f  Jerv.  Rep.  117 ; 
Bedford  v.  Backhouse,  W.  Kelynge,  5.) 

The  assistant  vice  chancellor  is  right  in  supposing  that  this 
court,  in  the  case  of  Guion  v.  Knapp,  (6  Paige's  Rep.  35,)  did 
not  intend  to  decide  that  the  recording  of  a  subsequent  deed, 
given  by  the  mortgagor,  was  constructive  notice  to  the  mortgagee 


18«.]  CASES  IN  CHANCERY.  159 


Stuyvesant  v.  Hall. 


of  the  equitable  right,  of  the  grantee  in  that  deed,  to  have  the 
residue  of  the  mortgaged  premises,  not  embraced  in  his  deed, 
first  charged  with  the  amount  due  upon  the  mortgage.  In 
that  case  the  mortgagees  had  taken  an  assignment  of  a  subse- 
quent mortgage  of  a  part  of  the  mortgaged  premises ;  which 
mortgage,  upon  its  face,  showed  that  Humphrey  and  Palmer 
had  purchased  parts  of  the  premises  covered  by  the  original 
mortgage.  This  was  held  suflScient  to  make  it  their  duty  to 
inquire  as  to  the  equitable  rights  of  Humphrey  and  Palmer,  in 
reference  to  the  mortgage,  before  the  lands  stiU  belonging  to 
their  grantor  were  released.  And  the  recording  of  the  deeds 
to  Humphrey  and  Palmer  is  only  referred  to,  by  the  court,  to 
show  that  if  such  inquiries  had  been  made,  there  would  have 
been  no  difficulty  in  ascertaining  their  equitable  rights,  from  the 
examination  of  the  records  alone. 

In  that  case  too,  this  court  expressly  decided  that  the  right 
of  subsequent  purchasers,  or  incumbrancers,  of  different  parts 
of  the  mortgaged  premises,  to  have  such  parts  charged  in  the 
inverse  order  of  their  alienation,  was  not  a  legal  but  an  equi- 
table right,  and  was  governed  by  equitable  principles.  And 
that  the  conscience  of  the  party,  who  held  the  incumbrance  on 
the  whole  premises,  was  not  affected  unless  he  was  informed 
of  the  existence  of  the  facts  upon  which  that  equitable  right 
depended ;  or  had  sufficient  notice  to  put  him*  upon  inquiry. 
In  the  case  of  Jones  v.  Smith,  (1  Hare's  Ch.  Rep.  65,)  Sir 
James  Wigram  says,  the  cases  in  which  constructive  notice 
has  been  established  resolve  themselves  into  two  classes :  First, 
cases  in  which  the  party  charged  has  had  actual  notice  that 
the  property  in '  dispute  was  in  fact  charged,  incumbered,  or  in 
some  way  affected ;  and  the  court  has  thereupon  bound  him 
with  constructive  notice  of  facts  and  instruments,  to  a  know- 
ledge of  which  he  would  have  been  led  by  an  inquiry  after  the 
charge,  incximbrance,  or  other  circumstances  affecting  the  prop- 
erty, and  respecting  which  he  had  actual  notice.  Secondly, 
rases  in  which  the  court  is  satisfifd,  by  the  evidence,  that  the 
party  charged  with  notice  has  designedly  abstained  from 
nuikmg  inquiry,  for    the    very   purpose   of   avoiding   notice 
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Testing  the  case  under  consideration  by  these  prireiples,  there 
is  nothing  to  charge  the  executor  and  executrix  of  Stuyvesanf 
with  constructive  notice  that  the  executors  of  Hone  had  a 
mortgage  upon  a  part  of  the  56  lots,  embraced  in  the  Stuyve- 
sant mortgage  and  in  the  master's  deed  to  Thorne,  at  the  time 
they  executed  the  release,  in  September,  1837. 

It  is  true  the  executors  of  Hone,  a  few  weeks  before  that 
time,  had  filed  a  bill  against  Thome  and  G.  W.  Bruen,  and 
the  master,  to  whom  the  junior  mortgage  was  given,  to  foreclose 
the  prior  mortgage  upon  the  24  lots;  and  a  notice  of  the  pen- 
dency of  that  suit  was  filed  in  the  proper  office,  to  make  the 
filing  constructive  notice  to  a  purchaser.  But  the  executor  and 
executrix  of  Stuyvesant  were  not  made  parties  to  that  suit; 
nor  is'  there  any  proof  from  which  it  can  reasonably  be  inferred 
that  they  ever  heard  that  such  a  suit  had  been  brought.  And 
the  commencement  of  a  suit  in  chancery  is  only  constructive 
notice,  of  the  pendency  of  such  suit,  as  against  persons  who 
have  acquired  some  title  to,  or  some  interest  in,  the  property 
involved  in  the  litigation,  under  the  defendants.  :r  some  of  ^ 
them,  pendente  lite. 

■  It  is  not  necessary  to  inquire  whether  ah  executrix,  who  is  a 
feme  covert,  can  release  a  portion  of  the  mortgaged  premises 
fiom  the  lien  of  a  mortgage,  given  to  the  testator,  without  the 
concurrence  of  her  husband,  signified  by  his  joining  with  her 
in  such  release.  For,  the  release  of  one  of  two  executors  is 
sufficient.  And  a  satisfaction  piece  acknowledged  by  one  of 
the  executors,  would  be  sufficient  to  discharge  the  whole  mort- 
gage, and  to  authorize  the  cancelment  of  the  registry  of  sucli 
mortgage. 

Nor  was  the  objection  well  taken,  that  the  complainant  in 
this  case  was  bound  to  file  her  bill  against  the  present  owners 
of  the  whole  56  lots ;  charging  that  the  release  was  obtained 
for  the  purpose  of  defrauding  the  executors  of  Hone.  If  the 
executor  and  executrix  of  Stuyvesant  acted  in  good  faith,  and 
without  any  intention  of  committing  a  fraud,  it  was  sufficieni 
for  their  assignee  to  file  her  bill  against  those  who  had  subsisting 
interests  in  that  portion  of  the  mortgaged  premises  which  had 
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not  been  /eleased.  And  if  the  32  lots,  not  embraced  in  the 
mortgage  to  the  executors  of  Hone,  and  which  were  primarily 
chargeable  with  the  payment  of  the  Stuyvesant  mortgage 
before  the  execution  of  the  release,  have  not  gone  into  the 
hands  of  bona  fide  purchasers,  but  still  belong  to  Thorne,  or  G. 
W".  Bruen,  the  present  owners  of  the  14  lots  which  were  not 
released,  will  have  no  difficulty,  upon  a  proper  bill,  in  charging 
the  lands  held  by  them  with  the  amount  for  which  those  14 
lots  were  liable  when  the  release  was  obtained. 

The  decree  of  the  assistant  vice  chancellor  was  not  erroneous ; 
and  it  must  be  affirmed  with  Cfjsts, 


Fitch  vs.  Witbeck  and  others. 

It  seems  that  «  sdnogate  is  not  authorized  to  make  an  order  for  the  sale  of  the  real 
estate  of  a  oecedent,  for  the  mere  purpose  of  paying  the  executors  or  administra- 
tors the  amoant  of  their  claim  for  the  expenses  of  administration ;  and  where 
there  are  no  existing  debts  for  which  the  devisees,  or  heirs  at  law  of  the  decedent, 
are  liable  in  respect  to  the  real  estate  which  had  come  to  them,  by  devise  or 
descent. 

tf  is  the  duty  of  executors  and  administrators  to  retain  sufficient  of  the  personal 
estate  of  the  decedent,  in  their  hands,  to  pay  the  expenses  of  the  administration. 
And  they  cannot  apply  to  the  surrogate  for  the  sale  of  the  real  estate  of  th^  dece- 
dent, to  pay  such  expenses,  after  the  lapse  of  three  years  from  the  time  of  granting 
letters  testamentary,  or  of  administration,  to  them. 

All  of  the  executors,  or  administrators,  should  join  in  an  application  to  the  surro- 
gate, for  an  order  to  sell  the  real  estate  of  the  decedent  for  the  payment  of  debts. 
And  an  wder  allowing  part  of  the  administrators  to  make  such  a  sale,  without  the 
consent  or  coricurrenceof  the  others,  is  erroneous. 

This  was  an  appeal,  from  an  order  of  the  surrogate  of  the 
( ount)'  of  Rensselaer,  directing  the  sale  of  the  real  estate  of  J.  J. 
Van  Alstyne,  deceased.  The  petitioners,  together  with  the 
.vidow  of  the  decedent,  were  appointed  administrators  of  his 
tstais,  in  September,  1834.  In  June,  1835,  they  applied  to  the 
surrogate  for  the  sale  of  the  real  estate,  or  a  part  of  it,  for  the 
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pajanent  of  debts.  And  such  proceedings  thereon  were  had 
that  two  pieces  of  land  were  sold,  under  the  order  of  the  surro- 
gate, and  the  proceeds  thereof  were  distributed  according  to 
law.  The  respondents  afterwards  applied  for  the  final  settle- 
ment of  their  accounts  as  administrators.  And  in  July,  183S, 
the  surrogate  decided  that  they  had  duly  administered  and 
accounted  for  all  the  personal  estate  which  had  come  to  their 
hands.  He  also  decided  and  decreed  that  there  was  due,  from 
*,lie  estate  of  the  deceased,  to  Witbeck,  one  of  the  administra  • 
tors,  $81,83,  and-to  Brockway,  another  of  the  administrators, 
#69,43. 

In  June,  1839,  Witbeck  and  Brockway,  without  the  concur- 
rence of  the  administratrix,  presented  a  petition  to  the  surrogate, 
stating  these  facts,  and  also  stating  that  S.  McClellan  had  a 
debt  of  about  $50  against  the  decedent ;  and  that  there  were 
other  creditors  of  the  deceased,  the  amount  of  whose  respective 
debts  were  unknown  to  the  petitioners,  but  that  the  petitioners 
beUeved  the  aggregate  amount  of  such  debts  amounted  to  about 
$2500.  They  therefore  prayed  for  a  sale  of  other  portions  of 
the  estate  of  the  decedentj  to  pay  and  satisfy  those  debt^.  An 
order  was  thereupon  made,  for  the  persons  interested  in  the  real 
estate  to  show  cause  why  the  prayer  of  the  petition  should  not 
be  granted.  And,  upon  the  day  specified  in  the  order,  the 
appellant,  and  others  interested  in  the  real  estate  of  the  dece- 
dent, appeared,  by  their  counsel,  and  filed  the  following  objec- 
tions before  the  surrogate :  First,  that  the  application  was  not 
made  within  three  years  from  the  time  of  granting  letters  of 
administration.  Secondly,  that  it  did  not  appear  that  the 
pers  nal  estate  of  the  decedent  had  been  exhausted  in  the  pay- 
ment of  debts.  Thirdly,  that  it  did  not  appear  that  the  debts 
were  due  from  the  decedent.  Fourthly,  that  two  of  the 
administrators  could  not  make  the  application  without  the 
concurrence  of  the  other.  And,  Fifthly,  that  there  had  been 
cne  sale,  and  that  the  creditors  had  not  been  notified  to  pro- 
duce and  exhibit  their  claims. 

The  surrogate,  notwithstanding  these  objections,  made  an 
order,  reciting  that  such  proceedings  had  been  had  upon  the 
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petition,  before  him,  that  he  was  satisfied,  upon  due  examination 
of  the  premises,  that  the  administrators  had  fully  comphed  with 
the  provisions  of  the  statute,  and  that  the  debts  outstanding 
against  the  deceased,  so  far  as  the  same  could  be  ascertained, 
were  about  the  sum  of  $156 ;  and  authorizing  the  said  admin- 
istrators to  sell  a  certain  specified  portion  of  the  real  estate  of 
the  decedent,  to  enable  them  to  pay  his  debts. 

J.  Rhoades,  for  the  appellant. 

H.  P.  Hunt,  for  the  respondents. 

The  Chancellor.  Prom  a  careful  examination  of  the 
provisions  of  the  revised  statutes,  I  am  satisfied  that  several  of 
the  appellant's  objections  to  the  proceedings  before  the  surrogate 
were  well  taken.  The  return  states  that  the  order  appealed 
fi-om  was  made  after  hearing  the  proofs  and  allegations  of  the 
parties.  No  proofs,  however,  are  returned  by  the  surrogate. 
But  the  return  states  that  it  appears  by  the  minutes  of  the  sur- 
rogate, that  upon  the  hearing  before  liim,  the  administrators 
abandoned  all  claim  for  authority  to  mortgage  or  sell  the  real 
estate  of  the  decedent,  except  for  the  purpose  of  paying  the 
claims  of  the  administrators.  The  return  also  states  that  it 
appeared,  by  the  proofs,  that  their  claim  was  for  the  amount  al- 
lowed them,  upon  the  final  settlement  of  their  accounts,  for 
disbursements,  expenses  and  commissions  in  the  administration 
of  the  estate ;  and  for  the  surrogate's  fees  and  charges,  upon 
the  application  for  the  final  settlement  of  then  accounts  as 
administrators.  It  is  evident,  therefore,  that  no  part  of  the 
$156,  for  the  payment  of  which  this  order  of  sale  was  made, 
was  a  debt  due  fi-om,  or  owtng  by,  the  decedent.  Nor  was  it  a 
part  of  the  debts  which  the  surrogate,  upon  making  the  first 
order  of  sale,  in  1835,  allowed  and  adjudged  to  be  valid  and 
subsisting  demands  against  the  estate  of  the  deceased.  [See  2 
R.  &  102,  §  13.)  This  proceeding,  therefore,  was  not  a  con- 
tinuation of  the  application  made  in  1835.  But  it  was  an 
original  application,  on  the  part  of  the  administrators  as  such, 
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and  not  by  the  creditors  of  the  decedent,  for  a  further  sale  of 
real  estate  to  pay  debts  which  were  not  allowed  by  the  surro- 
gate upon  the  making  of  the  first  order.  -They  were  therefore 
bound  to  make  their  application  within  three  years  after  the 
granting  of  the  letters  of  administration  to  them,  in  1834. 

It  is  very  doubtful  also  whether  the  surrogate  is  authorized 
to  make  an  order  for  the  sale  of  the  real  estate  of  the  deceased 
for  ,the  mere  purpose  of  paying  the  executors  or  administra- 
tors their  claim  for  the  expenses  of  administration ;  where 
there  are  no  existing  debts  for  which  the  devisees,  or  heirs  at 
law  of  the  decedent,  were  liable  in '  respect  to  the  real  estate 
which  had  come  to  them,  by  devise  or  descent.  The  executor 
or  administrator  should  retain  sufficient  of  the  personal  estate 
in  his  hands  to  pay  the  expenses  of  the  administration;  The 
petitioners  in  this  case,  upon  the  completion  of  the  first  sale, 
fjhould  have  brought  in  their  whole  claim,  for  expenses  and 
commissions  then  due  to  them,  for  those  proceedings ;  so  that 
the  amount  of  such  claim  might  be  deducted  from  the  proceeds 
of  the  sale.  And  if  they  had  paid  any  debts  out  pf  the  per- 
sonal estate,  so  that  there  was  not  enough  left  to  pay  their 
expenses  of  administration,  they  should  then  have  aiked  to  be 
subrogated  to  the  rights  of  the  creditors^  whose  debts  had  l^een 
thus  paid,  in  the  distribution  of  the  proceeds  of  the  ?ule  oi  the 
real  estate ;  if  the  surrogate  had  any  power  to  allow  of  su<^h  a 
substitution. 

But  even  if  these  petitioners  had  been  original  creditors  of 
ITie  decedent,  they  were  not  authorized,  in  their  chavacterof 
administrators,  after  the  expiration  of  the  three  years,  to  apply 
for  a  sale  of  real  estate,  to  pay  debts  which  were  not  allowed 
by  the  surrogate  at  the  time  of  the  making  of  the  fir?t  order 
The  seventy-second  section  of  the  act  of  May,  1837,  (Laws  of 
1837,  p.  536,)  allows  a  creditor  of  the  deceased  to  make  an 
application  to  the  surrogate  for  an  order  to  compel  the  execu- 
tors and  administrators  to  sell.  But  that  proceeding  must  be 
instituted  and  conducted  according  to  the  original  provisions 
cf  the  revised  statutes,  on  that  subject,  by  citing  the  persona 
representatives  of  the  testator,  or  intestate,  to  show  ca'-^e  wbj 
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they  should  not  be  compelled  to  proceed  before  the  eurrogata 
for  a  sale  of  his  real  estate. 

I  am  also  inclined  to  think  it  was. a  valid  objection  to  the 
proceedings  of  the  respondents,  in  the  present  case,  that  the 
administratrix  did  not  join  with  them  in  the  application.  And 
that  the  cider  is  erroneous  in  allowing  the  administrators  to 
make  the  sale  without  her  consent  and  concurrence ;  especially 
as  no  reason  is  stated  in  the  petition  for  not  making  her  a 
patty  to  the  proceedings. 

The  order  appealed  from  is  erroneous,  and  must  be  reveised  ; 
and  the  petition  of  the  respondents  must  be  dismissed.  But 
under  the  circumstances  of  this  case  I  shall  not  charge  them 
with  costg. 


BtJCHAN  VS.  SuMNEE  and  others. 

[Approved,  74  Pa.  St.  397.    Distingaislied,  1 T.  &  C.  B15.    See^si,  p.  354.] 

Previous  to  the  revised  statutes,  a  judgment  in  a  court  of  record,  in  this  state,  was  * 
lien  upon  the  lands  of  the  judgment  debtor  from  the. time  of  the  entry  thereof; 
whether  docketed  or  not.  But  if  the  judgment  was  not  properly  docketed,  it  did 
not  affect  the  lands  of  the  judgment  debtor,  as  against  subsequent  purchasers  or 
mortgagees. 

But  even  as  to  them,  the  undocketed  judgment  was  entitled  to  priority  in  equity,  if 
the  piirchaser  or  mortgagee  had  nmice  of  its  existence  at  the  time  of  his  purchase, 
or  when  he  took  his  mortgage. 

And  the  first  judgment  was  entitled  to  a  preference,  although  not  docketed,  ov»r 
the  lien  of  a  junior  judgment  which  had  been  docketed.  But  if  the  land  of  the 
debtor  had  been  sold  by  the  sheriff,  under  an  execution  upon  the  junior  judg- 
ment, to  a  purchaser  who  had  no  notice  of  the  prior  judgment,  such  purchase! 
look  the  land  discharged  of  the  lien  of  the  elder  judgment. 

But  under  the  revised  statutes,  no  judgment  will  affect  any  lands,  tenements,  real 
estate,  or  chattels  real,  or  have  any  preference  as  against  other  judgment  creditors, 
until  the  record  thereof  has  been  filed  and  docketed. 

The  effect  of  the  new  provisions  of  the  statute,  is  to  prevent  the  common  law  lier. 
of  the  judgment  from  attaching  at  all  upon  the  real  estate  of  the  judgment  debtor 
until  the  judgment  has  been  actually  docketed  ;  and  not  merely  to  protect  boni 
fide  purchasers  and  incumbrancers  who  had  no  notice  of  the  existence  of  the 
judgment  when  their  interest  in,  or  hens  upon,  the  real  estate  of  the  judgmeni 
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debtor  accrued,  And  the  provisions  of  the  act  of  May  14,  1840,  on  this  subject, 
are  also  in  accordance  with  this  construction  of  the  revised  statutes. 

The  court  of  chancery  may  enforce  an  equitable  lien,  either  upon  a  legal,  or  upon 
all  equitable  estate  in  lands. 

And  wliere  the  common  law,  or  a  statute,  creates  a  lien  upon  a  legal  interest  in 
land,  the  court  of  chancery,  by  analogy,  sometimes  declares  and  enforces  a  similar 
lien  upon  an  equitable  estate  therein. 

But  where  the  lien  is  created  by  statute,  and  the  lien  itself,  as  well  as  the  estate 
against  which  it  is  sought  to  be  enforced,  is  purely  legal,  chancery  is  not  authori- 
zed to  extend  the  lien  to  cases  not  provided  fbr  by  the  statute. 

The  fact  that  an  error,  which  occurred  in  the  docketing  of  a  judgment,  was  thi 
error  of  the  clerk,  and  not  the  fault  of  the  judgment  creditor,  or  of  his  attorney,  will 
not  authorize  the  court  of  chancery  to  interfere,  to  deprive  another  judgment 
creditor  of  his  legal  priority,  if  he  has  obtained  one,  by  such  error. 

Although  the  statute  respecting  the  docketing  of  judgments  does  not  declare,  in  ex- 
press terms,  that  the  judgment  shall  be  entered  by  the  clerk,  in  the  .alphabetical 
docket,  under  the  letter  corresponding  with  the  surname  of  the  judgment  debtor, 
yet  such  has  been  the  practical  construction  which  has  been  given  to  the  statute 
for  more  than  a  quarter  of  a  century ;  and  it  is  the  only  sensible  construction 
which  can  be  given  to  it.    It  was  a,ccordingly 

Held,  that  the  docketing  of  a  judgment  against  P.  S.,  under  the  letter  P.,  the  initial 
letter  of  his  christian  name,  instead  of  the  letter  S.,  the  initial  letter  of  his  surname, 
was  not  even  a  substantial  compliance  with  the  requirements  of  the  statute. 

It  is  a  settled  principle  of  the  law  of  partnership,  that  the  partnership  effects  are  to 
be  first  applied  to  the  payment  of  the  debts  of  the  firm,  and  to  equalize  the  claims 
upon  the  different  copartners  in  relation  to  the  fund.  In  other  words,  the  separate 
estate  or  interest  of  a  copartner  jn  any  of  the  copartnership  property,  is  only  his 
shareof  that  part  of  the  copartnership  eifects,  or  of  the  proceeds  thereof,  which 
remains,  after  the  debts  of  the  firm  and  the  demands  of  his  copartners,  as  such, 
are  satisfied. 

And  if  one  of  the  copartners  has  paid  more  than  his  share  of  the  partnership  debts, 
he  has  a  claim  upon  the  partnership  property,  which  in  equity  is  paramount  to  the 
claims  of  the  separate  creditors  of  his  copartner. 

Where  real  estate  is  conveyed  to  copartners.  In  their  individual  names,  for  the  use 
and  benefit  of  the  firm,  or  is  so  conveyed  to  them  in  payment  of  debts  due  to  the 
partnership,  the  legal  title  vests  in  the  graiitees  thereof,  as  in  an  ordinary  convey- 
ance of  real  estate.  And,  by  the  common  law,  where  land  was  purchased  with 
copartnership  funds,  for  copartnership  purposes,  and  was  conveyed  to  all  the  part- 
ners, geiierally,  in  lee,  it  would,  at  law,  create  a  joint  tenancy ;  so  that  neither 
could  convey  any  more  than  his  shareof  the  land,  during  the  lives  of  his  copartners. 
And  upon  the  death  of  either  of  the  copartners,  without  having  severed  the  joint 
tenancy  by  a  conveyance,  the  legal  title  to  the  whole  of  the  land  would  survive  to 
tne  other  copartners. 

jSat  under  the  statutes  of  New- York  relative  to  joint  tenancies,  the  several  copartners, 
to  whom  such  a  conveyance  was  made,  would  become  tenants  in  common  of  th€ 
legal  title.     An  I  upon  the  death  of  either,  the  undivided  portion  of  the  le^al  tiU<^ 
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thus  Tested  in  the  deceased  partner,  would  descend  to  his  heirs  at  Ian* ;  withoui 
reference  to  the  equitable  rights  of  the  seyeral  partners,  in  the  land,  as  a  part  of 
the  property  of  the  firm. 

And  a  bona  nde  purchaser,  or  mortgagee,  who  obtains  the  legal  title  to  jjaitnerahip 
laaii,  or  to  an  undivided  portion  thereof,  from  the  person  who  holds  such  legal 
title,  and  without  notice  of  the  equitable  rights  of  others  in  the  property,  as  a  part 
of  the  funds  of  tne  copartnership,  is  entitled  to  protection  in  courts  of  equity,  aa 
well  as  in  courts  of  law. 

tVhere  real  estate  is  purchased  with  partnership  funds,  for  the  use  of  the  firm,  and 
without  any  intention  of  withdrawing  the  funds  from  the  firm  for  the  use  of  all  or 
any  of  the  members  thereof  as  individuals,  such  real  estate  in  England  is  consid- 
ered and  treated,  in  equity,  as  the  property  of  the  members  of  the  firm  collectively ; 
and  as  liable  to  all  the  equitable  rights  of  the  partners,  as  between  themselves. 
And  for  this  purpose  the  holders  of  the  legal  title  are  oonsidered,  in  equity,  as  the 
mere  trustees  of  those  who  are  beneficially  interested  in  the  fund  ;  not  only  during 
the  existence  of  the  copartnership,  but  also  upon  the  dissolution  thereof. 

It  is  the  general  rule,  in  England,  that  real  estate  belonging  to  a  copartnership,  an 
less  there  is  something  in  the  partnership  articles  to  give  it  a  different  direction^  is 
to  be  considered  in  equity  as  personal  property;  and  upon  the  death  of  one  of  the 
copartners,  and  after  the  debts  of  the  firm  have  been  paid,  and  the  equities  have 
been  adjusted  between  the  several  members  of  the  firm,  it  goes  to  the  personal 
representatives  of  the  deceased  partner,  and  not  to  his  heirs. 

The  Amcricaii  decisions,  in  respect  to  real  estate  purchased  with  partnership  funds, 
or  for  the  use  of  the  firm,  establish  two  principles:  First,  that  such  real  estate  is 
in  equity  chargeable  with  the  debts  of  the  copartnership,  and  with  any  balance 
which  may  be  due  from  one  copartner  to  another,  upon  the  winding  up  of  the 
affairs  of  the  firm ;  Secondly,  that,  as  between  the  personal  representatives  and  the 
heirs  at  law  of  a  deceased  partner,  his  share  of  the  surplus  of  the  real  estate  of  the 
copartnership,  which  remains  after  paying  the  debts  of  the  copartnership,  and  ad- 
justing all  the  equitable  claims  of  the  diiferent  members  of  the  firm  as  between 
themselves,  is  to  be  considered  and  treated  as  real  estate. 

Although  a  court  of  equity  considers  and  treats  real  property  as  a  part  of  the  stock 
of  the  firm,  it  leaves  the  legal  title  undisturbed,  in  this  state,  except  so  far  as  is 
necessary  to  protect  the  equitable  rights  of  the  several  members  of  the  firm 
therein. 

Ihe  separate  creditors,  of  individual  partners,  have  no  equitable  right  to  any  part 
of  the  partnership  property  until  the  debts  of  the  firm  are  provided  for,  and  the 
lights  of  the  partners,  as  between  themselves,  are  fully  protected. 

"he  general  lien  of  a  judgment  creditor,  upon  the  lands  of  his  debtor,  is  subject  to 
all  equities  which  existed  against  such  lands,  in  favor  of  third  persons,  at  the  time 
of  the  recovery  of  the  judgment.  And  the  coittt  of  chancery  will  so  control  the 
legal  lien,  of  the  judgment  creditor,  as  to  restrict  it  to  the  actual  interest  of  the 
jadgment  debtor  in  the  property ;  so  as  fully  to  protect  the  rights  of  those  wh« 
have  a  prior  equitable  interest  in  such  propertj-,  or  in  the  proceeds  thereof. 
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This  was  an  appeal,  from  a  decretal  order  of  the  late  vice 
chancellor  of  the  first  circuit,  relative  to  the  disposition  of  the 
surplus  moneys,  upon  the  sale  of  mortgaged  premises,  under  a 
decree  of  foreclosure.  Peter  Naylor  and  Palmer  Sumner  were 
formerly  in  copartnership,  and  the  mortgaged  premises  were 
conveyed  to  them,  by  a  debtor  of  the  firm,  in  payment  of  a  co 
partnership  debt.  Upon,  the  winding  up  of  the  affairs  of  the 
copartnership,  Naylor  had  to  pay  out,  to  the  creditors  of  the  firm, 
about  $5000  beyond  his  rateable  proportion  of  the  debts.  And 
for  the  balance  thus  due  to  him  he  recovered  a  judgment  against 
Sumner,  in  the  superior  court  of  the  city  of  New- York,  on  the 
20th  of  May  1842.,  On  the  same  day  he  procured  a  transcript 
of  the  judgment,  from  the  docket  in  the  office  of  the  clerk  of 
the  superior  court,  and  delivered  the  same  to  the  clerk  of  the 
city  and  county  of  New- York,  where  the  mortgaged  premises 
were  situated,  to  be  filed  and  docketed  according  to  law.  The 
transcript  was  filed,  and  the  judgment  duly  docketed  by  such 
clerk,  on  the  20th  of  May,  1842,  except  that  he  mistook  the 
christian  name  of  Palmer  Sumner  for  the  family  name,  and 
therefore  docketed  the  judgment  under  the  letter  P.  instead  of 
the  letter  S . ;  and  placed  the  real  christian  name  first,  in  the  entry 
upon  the  docket.  In  December,  1842,  the  president,  directors  and 
company  of  the  Mount  Vernon  Bank  recovered  a  judgment,  in 
the  same  court,  against  Palmer  Sumner  and  George  Stevens,  for 
about  $1800  ;  which  judgment  was  duly  docketed  in  the  office 
pf  the  clerk  of  the  city  and  county  of  New- York  on  the  same 
day.  The  bill  in  this  suit  was  subsequently  filed,  to  foreclose 
the  mortgage,  and  the  appellant  and  respondent  were  both 
made  parties  to  the  suit ;  but  the  appellants  and  their  solicitor 
were  ignorant  of  the  existence  of  the  judgment  of  Naylor,  until 
after  the  sale  of  the  mortgaged  premises,  by  the  master.  An 
application  was  afterwards  made  to  the  superior  court,  by  Nay- 
lor, to  have  the  docket  of  his  judgment  amended  nunc  pro  tunc; 
and  the  motion  was  granted,  without  prejudice  to  the  rights  of 
subsequent  judgment  creditors,  whose  judgments  were  docket- 
ed  previous  to  that  application. 

Upon  a  reference  to  a  mafeter  to  ascertain  who  was  entitled 
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t(j  the  surplus  moneys,  and  the  priorities  of  the  liens  of  the  sev- 
eral olaimants,  the  master  decided  that  Naylor  was  the  owner 
in  fee  of  one  half  of  the  mortgaged  premises,  and  was  therefore 
entitled  to  one  half  of  the  purchase  moneys,  on  that  ground. 
He  also  reported  that  NayWs  judgment  was  entitled  to  priority 
m  payment,  over  the  judgment  of  the  Mount  Vernon  Bank,  out 
of  the  other  half  of  the  surplus  moneys.  The  Mount  Vernon 
Bank  excepted  to  this  last  part  of  the  master's  report.  And, 
upon  argument  of  the  exceptions,  the  vice  chancellor  overruled 
them ;  and  directed  the  clerk  to  pay  the  surplus  moneys  to 
fJaylor.  From  this  order  the  Mount  Vernon  Bank  appealed  tn 
the  chancellor. 

W.  J.  Hoppin  ^  S.  C.  Williams,  for  the  appellants.  The 
question  before  this  court  may  be  briefly  stated  thus :  Which 
of  two  judgment  creditors  of  Sumner  has  the  prior  lien  upon 
the  mortgaged  premises,  and  consequently  on  the  surplus 
moneys  in  this  suit ;  Peter  Naylor,  whose  judgment  was  ob- 
tained on  the  20th  May,  1842,  but  on  account  of  a  mistake  of 
the  county  clerk,  was  not  docketed  in  his  office,  according  to  the 
statute,  until  the  &th  day  of  December,  1844 :  or  the  Mount 
Vernon  Bank,  whose  judgment  was  obtained  and  docketed  in 
the  county  clerk's  office  two  years  previously,  on  the  9th  day 
of  December,  1842 1  The  appellants  contend  that  they  have 
the  prior  lien ;  and  in  that  behalf  insist,  1.  That  the  lien  of  the 
Mount  Vernon  Bank  on  the  surplus  moneys  in  this  suit  is  prior 
in  law  to  that  of  Peter  Naylor ;  2.  That  a  court  of  equity  can 
give  Naylor  no  relief  in  the  premises ;  and  3.  That  the  appel- 
lants have  equitable  claims  which  entitle  them  to  the  favorable 
consideration  of  this  court :  I.  The  hen  of  the  judgment  of  the 
Mount  Vemon  Bank  against  Palmer  Sumner  is  prior  in  law  to 
that  of  the  judgment  of  Peter  Naylor  against  Sumner.  The 
judgment  of  the  bank  became  a  lien  on  the  estate  of  Palmer 
Sumner  on  the  9th  day  of  December,  1842,  when  it  was  dock- 
eted according  to  law,  in  the  office  of  the  clerk  of  the  city  and 
county  of  New- York.  The  following  is  the  substance  of  all 
the  statutes  regulating  the  liens  of  judgments  on  real  estate, 

Vol.  II.  22 


i70  CASES  IN  CHANCERY.  fAPHiL  6, 


Buchan  v.  Sumner, 


important  to  be  noticed  in  this  connection.  By  2  R.  S.  359,  §  S 
it  is  provided  that  all  judgments  hereafter  rendered  in  any  court 
of  record,  shall  bind  and  be  a  charge  upon  the  lands,  tenements, 
real  estate  and  chattels  real  of  every  person  against  whom  such 
judgment  shall  be  rendered,  which  such  person  may  have  at 
the  time  of  docketing  such  judgment,  or  which  such  person 
shall  acquire  at  any  time  thereafter ;  and  such  estate  and 
chattels  real  shall  be  subject  to  be  sold  upon  execution  to  be 
issued  on  such  judgment.  By  2  R.  iS.  359,  §  12,  no  judgment 
shall  affect  any  lands,  tenements,  real  estate  or  chattels  real 
or  have  any  preference  as  against  other  judgment  creditors, 
purchasers  or  mortgagees,  until  the  record  thereof  be  filed 
and  docketed  as  therein  directed.  By  2  R.  S.  359,  §  13,  the 
mode  of  docketing  is  prescribed  thus :  At  the  time  of  filing  a 
record  of  judgment,  the  clerk  shall  enter  in  an  alphabetical 
docket,  in  books  to  be  provided  and  kept  by  him,  a  statement 
of  such  judgment,  containing  1.  The  names  at  length  of  all  the 
parties  to  such  judgment,  designating  particularly  those  against 
whom  it  is  rendered,  with  their  places  of  abode,  title,  trades  or 
professions,  if  any  such  are  stated  in  such  record.  2.  The 
amount  of  the  debt,  damages,  or  other  sum  of  money  recovered, 
with  the  costs.  3.  The  hour  and  day  of  entering  such  docket. 
4.  If  the  judgment  be  against  several  persons,  such  statement 
shall  be  repeated  under  the  name  of  each  person  against  whom 
the  judgment  was  recovered,  in  the  alphabetical  order  of  their 
names  respectively.  By  the  25th  section  of  the  act  concerning 
costs  and  fees  in  courts  of  law  and  for  other  purposes,  passed 
May  14,  1840,  {Laws  of  1840,  p.  334,)  no  judgment  or  decree, 
waich  shall  be  entered  after  the  act  takes  effect,  shall  be  a  lien 
upon  real  estate,  unless  the  same  shall  be  docketed  in  books  to 
be  provided. and  kept  for  that  purpose,  by  the  county  clerk  of 
the  county  where  the  lands  are  situate.  If  such  judgment 
shall  not  be  docketed  within  ten  days  from  the  time  when  it 
was  perfected,  it  shall  only  be  a  lien  from  the  time  of  docket- 
ing. (§  26.)  After  this  act  takes  effect,  thfe  judgments  of  the 
superior  court  of  the  city  of  New- York,  and  of  all  mayors'^ 
courts,  shall  be  docketed  with  the  clerk  of  the  county  where 
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the  same  is  heldj  before  such  judgments  shall  become  a  lien. 
(§  28.)  ■  The  county  clerk  shall  provide  and  keep  proper  books,  in 
which  he  shall  docket  all  judgments  and  decrees  m  their  regular 
order,  according  to  priority,  whether  the  judgment  be  rendered 
in  the  court  of  which  he  is  clerk,  or  in  some  other  court,  and  in 
all  cases  shall  specify  the  court  in  which  the  judgment  or  de- 
cree was  recovered  or  made.     (§  34.) 

The  judgment  of  the  appellants  was  docketed  according  to 
the  provisions  of  all  the  above  statutes,  in  the  offices  of  the 
clerks  of  the  superior  court,  and  of  the  city  and  county  of  New- 
York,  on  the  9th  day  of  December,  1842,  and  consequently  be- 
came a  hen  on  that  day.  Naylor's  judgment  was  not  a  lien 
on  Sumner's  real  estate  until  the  9th  day  of  December,  1844, 
when  it  was  first  docketed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New- York,  and  two  years  after  the  judgment  of 
the  appellants  was  docketed.  The  filing  of  the  transcript  of 
Naylor's  judgriient,  and  other  proceedings  of  the  20|th  May, 
1842,  did  not  amount  to  a  docketing  according  to  the  statutes. 
Merely  filing  the  transcript  with  the  county  clerk  was  not  dock- 
eting: the  statutes  speak  of  filing  and  docketing.  Entering 
this  judgment  under  the  name  of  Sumner  Palmer  was  no  better 
than  entering  it  against  John  Smith  or  any  other  name.  The 
object  of  the  statutes  is  to  have  notice  given.  And  this  object 
was  as  effectually  defeated  by  entering  the  judgment  against 
Sumner.  Palmer,  as  if  it  had  been  entered  against  John  Smith. 
It  has  been  decided,  under  the  registry  laws  in  England,  that  if 
the  name  of  a  defendant  be  falsely  entered,  as  Compton  for 
Crompton,  the  judgment  will  be  vojd  against  purchasers,  and 
the  court  will  not  amend  the  record.  {Sales  v.  Crompton,  1 
Wils.  61.  2  Strange,  1209.)  The  revised  statutes  prescribe 
the  mode  of  docketing  judgments ;  which  mode  must  be  holden 
to  apply  to  the  clerks  of  counties,  as  well  as  to  the  clerks  of  the 
supreme  court,  as  no  other  method  is  pointed  out  by  law. 
These  stal  utes  prescribe  that  an  alphabetical  record  shall  be 
kept,  in  which  the  names  at  length  of  ail  the  parties  shall  be 
kept,  designating  particularly  the  defendants.  Now  this  v«)uld 
be  an  absurdity,  except  it  be  holden  to  mean  that  their  pur- 
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uames  shaJl  be  arranged  in  alphabetical  order.  Naylorj  jy  an 
application  to  the  superior  court  to  docket  his  judgment  nunc 
pro  tunc,  clearly  admitted  that  it  was  not  docketed  at  the  time 
of  the  application.  If  it  had  been  docketed,  .here  was  no  ne 
cesrlty  for  the  application.  The  object  of  the  application  was  to 
^ave  the  judgment  docketed  in  such  a  .manner  as  to  make  it  a 
lien  on  the  surplus  in  this  cause.  If  it  were  already  a  lien,>DO 
such  application  was  necessary.  The  superior  court,  by  the 
order  which  they  made  upon  that  application,  clearly  recognize 
tne  fact  that  the  judgment  had  not  been  previously  docketed 
according  to  law.  If  it  had  been  docketed  so 'as  to  have  a 
binding  force,  they  would  have  rejected  the  application  as 
unnecessary. 

It  is  contended  on  the  other  side,  that  it  is  the  date  of  the 
judgment,  and  not  the  docketing,  which  establishes  the  priority 
of  lien  to  the  surplus  moneys  in  a  forecloeure  suit ;  and  that 
the  statutes  which  require  the  docketing  of  judgments  are  in- 
tended for  the  protection  of  bona  fide  purchasers  or  incumbran- 
cers only.  Such  a  construction  as  this  is  directly  opposed  to 
the  language  and  spirit  of  the  statutes.  It  will  not  be  seriously 
denied,  that  the  liens  upon  the  surplus  moneys  are  to  be  mar- 
shalled in  the  same  way  as  they  would  have  been  upon  the 
real  estate,  if  the  mortgage  had  not  been  foreclosed.  The  sole 
foundation  of  the  right  of  judgment  creditors  to  the  surplus 
moneys,  is  their  lien  upon  the  real  estate  from  the  sale  of  which 
the  money  arises.  Now,  as  to  real  estate,  nothing  can  be  plainer 
than  the  words  of  the  statutes,  "  No  judgment  shall  be  a  lien 
until  it  is  docketed,"  (fcc.  And  besides,  by  §  30  of  the  act  of 
1840,  no  judgment  creditor  can  sell  lands  under  execution  until 
his  judgment  is  docketed  in  the  county  where  the  lands  lie. 
This  clearly  shows  the  intention  of  the  legislature  to  give  him 
a  preference  not  only  against  subsequent  incumbrancers,  but 
against  prior  judgment  creditors  whose  judgments  had  not  been 
docketed.  It  would  be  a  monstrous  doctrine  for  this^coiirt  to 
hold  that  masters,  to  whom  it  is  referred  to  ascertain  the  prior- 
ity of  liens  in  a  cause,  have  power  to  go  behind  the  dockets  of 
judgments,  and  report  that  one  judgment  is  to  bo  preferred  (o 
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another  solely  because  it  was  obtained  at  an  earlier  date.  It  ia 
submitted,  therefore,  as  being  conclusively  shewn,  that  Naylor'a 
judgment  was  not  a  lien  on  Sumner's  real  estate  until  the  9th 
lay  of  December,  1844,  when  it  was  first  docketed  in  the 
coimty  clerk's  office,  and  two  years  after  the  docketing  of  the 
judgment  of  the  appellants. 

The  order  of  the  superior  court  docketing  Naylor's  judgment 
nunc  pro  tunc  as  of  May  20,  1842,  with  a  proviso,  does  not 
make  Naylor's  judgment  a  lien  prior  to  the  appellants'  judg- 
ment ;  but  on  the  contrary  it  expressly  recognizes  the  priority 
of  the  bank.  This  is  apparent  from  the  express  terms  of  the 
proviso,  that  the  clerk  shall  express  in  the  said  book  of  dockets 
opposite  said  defendant's  name  where  said  judgment  is  dock- 
eted therein,  that  the  rights  of  judgment  creditors  of  said  Palmer 
Sumner,  whose  judgments  shall  have  been  docketed  in  the  said 
oxHce  of  the  clerk  of  the  city  and  county  of  New- York  between 
the  said  20th  day  of  May,  1842,  and  the  day  of  entering  this 
rule,  shall  not  be  prejudiced  by  such  alteration  of  said  book  of 
dockets.  This  proviso  clearly  saves  all  the  appellants'  rights. 
The  word  rights,  as  used  in  this  order,  is  a  comprehensive  one, 
covering  legal  as  well  as  equitable  rights,  liens  and  privi- 
leges. It  is  accompanied  by  no  limitation  or  restriction ;  and 
if  it  means  any  thing,  it  means  that  all  the  rights,  of  eveiy 
name  or  kind,'  which  the  appellants  possessed  in  the  premises 
before  the  9th  day  of  December,  1844,  were  not  to  be  prejudiced 
by  this  order :  that  the  appellants,  at  any  rate,  were  to  retain 
the  same  rights  against  Sumner's  real  property  which  they  had 
before  the  order  was  entered.  It  has  been  argued  on  behalf  of 
Naylor,  that  the  court,  by  this  order,  intended  to  reserve  only 
the  equities  of  the  judgment  creditors  embraced  in  the  category 
of  the  proviso.  But  this  interpretation  would  be  limiting  and 
contradicting  the  express  terms  of  the  proviso ;  and  would,  be- 
sides, be  irreconcilable  with  the  line  of  argument  upon  which 
the  application  was  resisted,  and  which,  it  is  believed,  was  sus- 
tained by  the  court.  If  the  court  had  meant  to  reserve  only 
the  equities  of  those  creditors,  it  would  have  chosen  a  diFeienl 
phniseology. 
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And  not  only  does  this  order  by  its  express  terms  recognize 
the  prior  lien  of  the  judgment  of  the  appellants,  but  the  court 
could  not  lawfully  have  made  an  order  which  should  intei'fere 
with  those  prior  rights.  The  superior  court,  by  cutting  off  the 
prior  lien  of  the  Mount  Vernon  Bank,  would  have  destroyed  a 
right  vested  in  the  bank,  at  the  time  the  statute  was  passed, 
authorizing  that  court  to  arnend  the  docket  of  its  judgments  in 
the  county  clerk's  office.  And  this  was  the  principal  ground 
on  which  the  application  was  resisted.  The  application  to  the 
superior  court,  by  Peter  Naylor,  was  made  under  an  act  regu- 
lating liens  on  real  estate  by  judgments  and  decrees,  passed 
April  1st,  1844,  sixteen  months  after  the  lien  of  the  Mount  Ver- 
non Bank  accrued.  The  seventh  section  of  that  act  provides 
that  the  supreme  court,  the  court  of  chancery,  the  superior 
court  of  the  city  of  New- York,  and  the  several  mayors'  courts, 
shall  respectively  have  and  possess  the  same  jurisdiction  and 
pow^r  concerning  the  dockets  of  their  judgments  kept  by  the 
several  county  clerks,  which  the  supreme  court  possesses  con- 
cerning the  dockets  of  its  judgments  in  the  office  of  the  clerks 
of  the  said  supreme  court ;  and  may,  in  the  same  cases,  direct' 
the  amending  and  correcting  of  such  dockets,-  and  the  docket- 
ing of  judgments  nimc  pro  tunc,  with  the  said  county  clerks. 
It  was  not  pretended  that  the  superior  court  hg,d  any  power 
and  authority  in  the  premises,  except  that  given  by  this  act. 
Now  this  act,  in  its  terms,  did  not  require  a  retrospective  con- 
struction ;  and  on  this  account,  if  no  other,  it  should  not  have 
been  extended  to  that  case.  In  Johnson  v.  Burrell,  (2  Hill, 
238,)  the  court  say,  it  is  a  general  rule  that  a  statute  affecting 
rights  and  liabilities,  should  not  be  construed  so  as  to  act 
ivpon  those  already  existing ;  to  give  this  effect,  the  statute 
should  in  terms  declare  an  intention  so  to  act.  It  is  imneces- 
sary  to  mention  authorities  to  show  the  general  rule  that  a 
statute  will  always  be  holden  to  relate  to  the  future,  unless  ita 
mtention  to  control  the  past  be  expressly  mentioned. 

But  the  chief  reason  why  the  superior  court  could  not  law- 
fully have  interfered  with  the  prior  hen  of  the  bank,  and  th« 
principal  ground  up  in  which  the  application  of  this  law  ot 
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1844,  to  the  Mount  Vernon  Bank  judgment  was  resisted,  was, 
as  before  stated,  that  the  court  by  applying  that  law  to  that 
judgment,  would  destroy  a  right  vested  in  the  bank.  The  lien 
of  the  judgment  of  the  bank  was  a  vested  right  long  before  the 
1st  day  of  April,  1844-,  the  day  this  act  was  passed.  On  the 
9th  day  of  December,  1842,  the  Mount  Vemon  Bank  acquired 
the  right  to  hold  a  judgment,  which  was  the  first  charge  on 
the  lands,  tenements  and  chattels  real  of  Palmer  Sumner,  which 
he  had  on  the  9th  day  of  December,  1842,  or  should  thereafter 
acquire,  and  to  sell  such  lands,  &c.  under  their  execution 
without  interference  from  any  creditor ;  and  if  such  lands,  &c, 
should  be  sold  under  a  foreclosure,  and  a  surplus  should  remain 
in  the  master's  hands,  to  be  first  paid  out  of  such  surplus,  tc 
the  extent  of  their  judgment.  These  were  absolute  rights, 
fixed  and  vested  in  the  bank  on  the  9th  day  of  December, 
1842,  not  in  a  state  of  contingency  or  suspension,  but  rights  of 
which  they  could  not  have  been  deprived  by  any  means  or 
process  known  tq  the  law  before  April  1,  1844.  By  no  provis- 
ion known  to  the  law  previous  to  that  date,  could  Naylor's 
judgment  have  been  docketed  nunc  pro  tunc  in  the  county 
clerk's  ofiice.  ,  There  was  no  power  in  any  offiteer  or  judicial 
tribunal  to  correct  the  dockets  of  the  county  clerk.  He  was 
an  independent  oflficer.  Neither  he  nor  any  other  person  had 
the  power  to  amend  or  interpolate  the  records  in  his  oflSce  after 
the  entries  were  once  made  and  rights  had  thereby  accrued. 
The  law  was  imperative,  without  modification  or  saving 
:lause.  If  such  judgment  shall  not  be  docketed  within  ten 
days  from  the  time  when  it  was  perfected,  it  shall  only  be  a 
Uen  from  the  time,  of  docketing.  {^Sess.  Laws,  1840,  p.  334,  § 
26 )  It  is  submitted,  therefore,  that  the  law  requiring  the 
docketing  of  judgments  in  the  county  clerk's  ofiice  being  abso- 
lute, and  there  being  no  power  in  any  ofiicer  or  tribunal  of  lav; 
or  equity  to  docket  Naylor's  judgment  there  nunc  pro  tunc, 
until  the  act  of  April  1,  1844,  the  priority  of  the  Mount  Vemon 
Hank  acquired  on  the  9th  of  December,  1842,  became  a  vested 
right,  and  was  a  vested  right  when  that  act  was  passed. 
But  no  rule  of  law  is  better  known  or  more  clearly  estab< 
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lished  than  this,  that  an  act  of  the  legislature  is  not  to  be 
construed  to  operate  retrospectively,  so  as  to  take  away  a 
nested  right.  It  was  so  settled  as  long  ago  as  Bracton.  (6 
Bac.  Ahr.  370,  Gwillim's  ed.  Stat,  c.)  This  great  princi- 
ple is  explained  and  enforced  most  fully  in  the  case  of  Dash 
V.  Van  Kleeck,  (7  John.  Rep.  4!77,)  where  Justices  Kent, 
Thompson  and  Van  Ness,  decided  that  a  retrospective  con- 
struction cannot  be  given  to  an  act  of  the  legislature  where  a 
vested  right  would  be  destroyed  thereby ;  and  Justices  Spencer 
and  Yates  dissented,  not  from  opposition  to  the  general  princi- 
ple, but  because  they  thought  the  act  of  April,  1810,  merely 
declaratory.  (>S'ee  also  1  Kent's  Com.  455 ;  Beadleston  v. 
Sprague,  6  John.  Rep.  101 ;  Dwarris  on  Stat.  681 ;  Butler 
V.  Palmer,  1  Hill,  324 ;  Couch  v.  Jeffries,  4  Burr.  R.  2460 ; 
8  Wend.  R.  661.) 

In  opposition  to  this  application,  to  the  superior  court  to  give  the 
act  of  April,  1844,  a  retrospective  operation,  it  was  argued,  that  if 
the  doctrine  maintained  on  the  other  side  should  be  carried  out 
to  its  legitimate  ends,  the  superior  court  might  order  the  bank 
to  refund  any  money  that  might  have  come  into  their  hands 
by  virtue  of  their  priority.  Supposing  this  mortgage  had  been 
foreclosed  before  April,  1844,  and  a  surplus  then  had  come  into 
the  hands  of  Master  Ruggles,  the  bank's  priority  would  have 
been  indisputable,  and  they  would  certainly  have  obtained  the 
money.  Would  the  superior  court  now,  after  the  passage  of 
*,he  act,  grant  an  order  taking  the  money  out  of  the  hands  of 
the  bank?  Certainly  not ;  but  they  might  as  well  make  such 
an  order  as  to  give  priority  to  Naylor's  judgment  by  virtue  of 
the  act  of  1844.  It  is  believed  that  the  superior  court  sustained 
this  line  of  argument  by  granting  the  favor  asked  for,  without 
prejudice  to  the  rights  of  that  class  of  judgment  creditors  in 
which  the  appellants  are  included.  The  order  was  drawn  by 
the  counsel  for  the  bank,  and  it  was  stated  to  that  counsel  by 
the  justice  who  signed  the  order,' that  the  court  had  found  it 
impossible  to  stretch  the  act  of  1844  backward,  so  as  to  covet 
the  priority  of  the  judgment  of  the  bank ;  and  the  counse 
(Ifcarly  understood  that  to  have  been  the  principal  ground  of 


T847.J  CASES  IN  CHANCERY.  177 


Buchan  v.  Sumner. 


the  proviso  in  the  order.  It  is  submitted,  therefore,  that  the 
superior  court  could  not  legally  have  given  any  order  which 
would  have  postponed  the  priority  of  the  bank  to  that  of  Mr. 
Naylor ;  and  that  if  the  language  of  the  order  which  they  gave 
be  at  all  ambiguous  (which  is  denied)  that  construction  is  to 
be  adopted  which  supports  its  legality. 

It  is  considered  that  the  first  point  of  the  argument  has  been 
made  out,  viz :  That  the  lien  of  the  judgment  of  the  Moimt 
Vernon  Bank  against  Palmer  Sumner  is  prior  in  law  to  that  of 
the  judgment  of  Peter  Naylor  against  Palmer  Smnner  upon 
the  sm-plus  moneys  in  this  cause ;  because,  1.  The  judgment 
of  the  bank  was  a  lien  on  the  9th  day  of  December,  1842. 
2.  Naylor's  judgment  was  not  a  lien  until  the  9th  day  of  De- 
cember, 1844 ;  and  3.  The  order  of  the  superior  court  docketing 
Naylor's  judgment  nunc  pro  tunc,  as  of  May  20,  1842,  with  a 
proviso,  does  not  make  Naylor's  judgment  a  prior  lien ;  but  on 
the  contrary,  expressly  recognizes  the  priority  of  the  bank ;  and 
the  court  could  not  lawfully  have  made  an  order  which  would 
have  cut  off  the  prior  lien  of  the  bank. 

II.  A  court  of  equity  can  give  Naylor  no  relief  in  the  prem- 
ises. It  will  not  be  pretended  that  this  court  can  make  an  order 
directing  the  county  clerk  to  amend  or  correct  his  docket  of 
judgments,  iri  any  way.  The  only  grounds  upon  which  the 
aid  of  this  court  can  be  invoked,  would  be  to  show,  1.  That  the 
mistake  of  the  county  clerk  was  such  an  accident  as  this  court 
can  reheve  against  in  this  case,  and  therefore,  that  it  should 
consider  Naylor's  judgment  as  properly  docketed  on  the  20th 
May,  1842,  and  give  it  priority  accordingly  :  or,  2.  That  Nay- 
lor's judgment  was  obtained  upon  prior  equitable  claims  which 
entitle  it  to  precedence  notwithstanding  the  previous  docketing 
of  the  judgment  of  the  bank.  The  mistake  of  the  county  clerk 
was  not  such  an  accident  as  this  court  can  relieve  against 
in  this  case.  His  honor,  the  late  vice  chancellor  of  the  1st 
circuit,  founds  his  order,  overruling  the  exceptions,  solely 
upon  the  point  that  this  was  such  an  accident  or  mistake  as 
tViis  court  can  relieve  against.  The  counsel  for  the  appellants, 
with  great  deference  to  the  opinion  of  the  vice  chancellor,  sub- 
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mit  that  an  examinatiou  of  the  principles  and  authorities  will 
not  sustain  it.  Before  entering  upon  this,  howevei;,  let  it  be 
premised,  that  the  assumption  of  his  honor,  that  the  error  in 
docketing  occurred  without  any  fault  of  Mr.  Naylor  or  his 
attorney,  admits  of  some  question.  It  is  the  well  known  prac- 
tice of  many  attorneys  to  see  that  judgments  obtained  by  them 
are  correctly  docketed,  and  when  they  are  sent  to  other  coun- 
ties for  that  purpose,  it  is  usual  to  require  of  the  clerks  of  those 
counties  certificates  that  this  duty  has  been  performed.  Had 
this  been  attended  to  in  the  present  case,  the,  error  would  not 
have  occuiTed.  The  cardinal  principle  which  controls  this 
branch  of  the  case  is,  that  equity  can  give  Naylor  no  relief  against 
the  express  provisions  of  a  statute.  It  cannot  put  his  judgment, 
which  was  unaccompanied  by  the  execution  of  an  act  required 
by  law  to  render  that  judgment  binding,  before  another  judg 
ment  which  followed  the  necessary  statutory  requisitions,  on 
the  ground  of  mistake  or  accident.  For  chancery  to  relieve 
against  the  express  provision  of  an  act  of  parliament,  would  be 
the  same  as  to  repeal  it.  Equity,  therefore,  will  not  interfere 
in  such  cases,  notwitstanding  accident  or  unavoidable  necessity. 
(^Fonblanque  Eq.  vol.1,  p.  2,3.)  The  remedial  power- of 
courts  of  equity  does  not  extend  to  the  supplying  of  any  circum- 
stances, for  the  want  of  which,  the  legislature  hath  declared 
an  instrument  to  be  void.  [Idem,  p.  54,  note.)  Where  a  rule, 
either  of  the  common  or  statute  law,  is  direct,  and  governs  the 
case  with  all  its  circumstances  on  the  particular  point,  a  court 
of  equity  is  as  much  bound  by  it  as  a  court  of  law,  and  can  as 
little  justify  a  departure  from  it.  If  the  law  commands  or  pro- 
hibits a  thing  to  be  done,  equity  cannot  enjoin  the  contrary,  or 
dispense  with  the  obligation.     (1  Story's  Eq.  Juris.  72.) 

In  Crooke  v.  Bampfield,  (1  Ch.  Ca.  227,)  where  a  lease  was 
bad  according  to  the  statute,  the  lord  chancellor  was  called 
upon  by .  a  party  who  had  strong  equities,  for  reUef.  That  officer 
said,  "  and  the  chancellor  may  not  add  to  a  s'atute  to  make  a 
saving  which  the  statute  hath  not  made."  There  is  a  class  of 
cases  illustrating  this  point,  in  which  the  courts  of  equity  iu 
England  have  been  called  upon  to  give  relief  against  the  ship 
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registiy  a,c1s,  and  have  declined  to  do  so.  By  statute  34  Geo. 
3,  c.  '68j  §  14,  it  is  enacted  that  no  transfer,  &c.  of  property  in 
any  ship,  &c.  made  after  a  certain  date,  shall  be  vaUd  or  effect- 
ual for  any  pvnpose  whatever,  either  in  law  or  equity,  unless 
such  transfer,  (kc.  shall  be  by  bill  of  sale  containing  certain 
recitals.  In  Thompson  v.  Leake,  (1  Madd-  Ch.  R.  39,)  a  sale 
had  been  made  by  defendants  to  plaintiffs,  of  a  ship,  but  the 
provisions  of  the  registry  act  had  not  been  complied  with,  oi 
account  of  the  certificate  of  registry  being  mislaid — a  pure  acci- 
dent and  without  any  fraud— indeed,  as  much  without  any 
fault  on  the  part  of  the  defendants  as  on  Naylor's  part  in  this 
suit.  The  bill  prayed  that  the  defendants  might  be  decreed  to 
carry  the  sale  specifically  into  execution,  &c.,  so  that  the  legal 
title  might  be  properly  passed.  Sir  Thomas  Plumer,  V.  C. 
said :  Independently  of  the  acts  of  parliament,  the  plaintiff 
would  be  entitled  to  rehef ;  but  we  are  here  tied  down  by  posi- 
tive acts  of  parUament,  and  it  would  be  repeahng  the  act  for  a 
court  of  equity  to  give  reUef  in  this  case.  In  cases  of  accident 
and  mistake,  the  court,  in  various  instances,  reUeves,  but  will 
not,  in  the  case  of  a  defective  title  to  a  ship.  The  act  of  par- 
hament  destroys  the  contract  when  not  according  to  the  pre- 
scribed forms.  A  man  has  not,  as  in  other  cases,  a  contract  to 
stand  upon.  So,  in  this  case,  the  act  of  the  legislature  destroys 
the  lien  of  the  judgment  when  not  docketed  according  to  the 
prescribed  forms.  There  is  nothing  for  the  judgment  creditor 
to  stand  upon.  The  judgment  alone  gives  him  no  specific  lien ; 
and  he  asks  this  court  not  to  mend  a  claim  which  he  once  had, 
and  which  by  accident  has  been  broken,  but  to  give  him  a  new 
one,  such  as  he  never  possessed.  If  this  comt  grants  the  request, 
it  will  effectively  repeal  the  docketing  act  of  1840.  {See  also 
Thompson  v.  Smith,  1  Madd.  401 ;  Mestaier  v.  Gillespie,  11 
Ves.  621,  627 ;  Curtis  v.  Perry,  .6  Id.  739 ;  Rolleston  v.  Hih- 
berd,  3  Broom's  Ch.  Ca.  571.)  There  have  been  similar 
decisions  under  the  annuity  acts  and  th?  stamp  acts.  {See  Toul- 
min  V.  Price,  5  Ves.  540.)  In  Davis  v  The  Earl  of  Strath 
more,  (16  Vesey,  419,)  the  ground  upon  which  the  court  refused 
'chef  to  a  purchaser  who  had  notice  of  a  prior  unregistered 
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judgment,  was  that  Ke  had  notice  of  the  previous  judgment, 
Mr.  Sugden,  in  commenting  on  the  case,  says :  If  a  purchasei 
has  notice  of  any  judgment,  the  statute  does  not  in  equity  ex- 
tend to  him ;  as  he  is  aheady  in  possession  cf  what  the  legisla- 
ture intended  to  furnish  him  with.  {Sugden  on  Vendors,  675.) 
This  case  of  Davis^v.  The  Earl  of  Strathmore,  which  seems 
to  be  the  strongest  in  the  books,  has  no  weight  against  the  ap- 
pellants here ;  because,  in  the  first  place,  we  conceive  the  New- 
York  statute  of  1840,  to  be  as  extensive  and  sweeping  in  itsi 
phraseology  as  the  English  ship  registry  and  annuity  laws,  and 
therefore  not  to  be  included  among  those  acts,  which,  according 
to  Lord  Eldon,  may  be  relieved  against  in  chancery.  ~  It  will  be 
seen  by  comparing  the  New- York  statute  with  the  4  and  5  W, 
<fc  M.  c.  20,  and  the  other  English  acts,  how  much  more  gena 
ral  and  extended  is  the  language  of  our  law.  In  the  second 
place,  the  sole  element  which  gave  the  court  jurisdiction  in  tht; 
case  in  Vesey,  to  wit,  the  notice,  is  wanting  here.  It  appears 
by  the  testimony  in  this  case,  that  neither  the  appellants,  nor 
their  solicitor,  nor  any  person  oii  their  behalf,  had  any  notice 
whatsoever  of  this  judgment  of  Naylor's  against  Sumner,  until 
the  thirteenth  day  of  November,  1844,  and  a  long  time  after 
their  own  judgment  was  docketed ;  but,  on  the  contrary,  had 
fully  believed,  up  to  that  time,  that  they  were  the  prior  judg 
Dient  creditors,  and  had  acted  accoirdingly. 

The  construction  given  by  the  respondent  to  the  statute  of 
1840  seems  to  be  entirely  unwarranted,  to  wit:  that  it  was 
made  for  the  protection  of  bona  fide  purchasers  and  incumbran- 
cers only.  It  was  undoubtedly  made  for  the  protection  of  cred- 
itors, also.  As  it  required  judgments  to  be  docketed  in  a  par- 
ticular county  before  execution  could  issue  there,  it  furnished 
means  for  business  men  to  examine  into  the  affairs  of  their 
debtors  before  granting  them  credits  The  comt  fovmd  great 
difficulty  in  claiming  jurisdiction  in  Davis  v.  The  Earl  of 
Strathmore,  where  ample  notice  of  the  judgment  was  proved. 
How  can  the  court  pretend  to  jurisdiction  here,  where  no  sucli 
notice  is  shewn  ? 

In  respect  to  the  registry  of  mortgages,  the  language  of  tb« 
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court  of  equity  is,  it  is  the  duty  of  the  incumbrancer  to  see  his 
mortgage  duly  registered,  or  equity  will  not  assist  him.  {Frost 
y.  Beekman,  1  John.  Ch.  Rep.  299.)  See  also  the  case  of  45- 
lar  V.  Wells,  (4  Wheat.  466,)  which  is  very  strong  on  this  point. 
[t  must  be  remembered,  in  considering  this  branch  of  the  case, 
chat  judgments  are  statutory  not  equitable  rights.  Judgments 
are  statutory  liens  rather  than  liens  in  equity.  The  remedies 
of  creditors  in  respect  of  them  are  derived  under  act  of  parlia- 
ment. [Cross' Law  of  Lien,  101.)  Naylor  was  entitled  to  no 
preference  in  chancery  because  he  obtained  his  judgment  at  an 
earlier  day  than  the  bank.  One  judgment  creditor  has  an  equal 
right  with  another,  before  this  court,  so  far  as  the  mere  time  of 
obtaiuing  a  judgment  is  concerned.  Other  things  being  equal, 
all  judgment  creditors,  ia  the  eye  of  a  court  of  equity,  are  en- 
titled to  the  same  favor.  If  one  of  them  shows  a  judgment  for- 
tified by  all  the  legal  formaUties  required  to  give  it  a  lien,  and 
the  other  a  judgment  unaccompanied  by  these,  equity  can  have 
no  choice :  it  must  give  the  preference  to  the  former. 

Again ;  Naylor  having  applied  to  the  court,  from  which  the 
judgment  issued,  to  have  it  docketed  nunc  pro  tunc,  and  that 
court  having  decided  not  to  grant  the  relief  so  far  as  to  give 
him  a  preference  over  the  appellants,  he  must  be  bound  by  that 
decision,  and  can  get  no  rehef  in  equity.  The  case  of  Brink- 
erhoff  V.  Marvin,  (5  John.  Ch.  Rep.  320,)  is  ia  point  here.  In 
that  case  the  judgment  creditors  had  discussed  their  respective 
rights  as  to  priority,  before  the  supreme  court,  and  that  court 
had  made  an  order  settling  their  rights.  The  chancellor,  there- 
fore, held  that  the  decision  of  the  supreme  court  was  conclusive. 
The  mistake  of  the  county  clerk  was  not  such  an  accident  or 
.nistake  as  a  court  of  equity  can  relieve  against,  in  this  case. 

Naylor  has  no  prior  equitable  claims  which  are  to  be  prefer- 
red to  the  judgment  of  the  appellants ;  and  therefore  the  appel- 
lants having  the  legal  right,  will  prevail.  We  are  aware  of  the 
decision  of  this  court.  In  the  matter  of  Howe,  (1  Paige's  Rep. 
125,)  that  judgment  creditors  have  no  preference  over  prior 
equitable  claims  against  the  estate  of  a  debtor.  Arid  also  in 
White  V.  Carpenter,  (2  Paige's  Rep.  219,)  that  the  general 


182  CASES  IN  CHANCERY.  [APBii-« 


Buchan  v.  Sumner. 


lien  of  a  judgment  is  controlled  by  equity,  so  as  to  protect  tha 
rights  of  those  who  are  entitled  to  an  equitable  interest  in  thfl' 
lands,  or  in  the  proceeds  thereof;  and  in  other  cases  to  thff 
same  effect.  In  considering  this  branch  of  the  case  it  is  sub-- 
mitted,  that  if  Naylor  ever  had  any  specific,  equitable  lien,  that 
lien  has  now  become  merged  in  a  legal  lien,  and  must  be  goy- 
erned  by.  strict  legal  rules.  It  would  seem  that  whatever  equi- 
table rights  Naylor  may  have  had  against  this  real  estate,  be 
merged  them  in  legal  ones,  by  taking  a  judgment  against  Sum- 
ner, which  has  been  made  by  order  of  the  court  a  lien  on  all 
his  real  estate.  The  maxim  mquitas  seqUittlt  legem^  controls' 
this  case.  How  can  Naylor  insist  upon  equitable  claims  against 
Sumner,  when  he  hets  a  complete  remedy  at  law  ?  Both  par- 
ties have  put  their  claims  in  the  shape  of  legal  judgments :  the 
law  has  given  both  certain  liens  on  Sumner's  real  estate.  Will 
equity  extend  and  modify  those  liens  ?  Mr.  Naylor  made  his 
election,  and  exchanged  whatever  equitable  rights  he  held,  for 
certain  fixed  legal  rights.  His  remedy  was  complete  in  a  court 
of  law.  Equity  has  nothing  to  do  but  to  ascertain  the.legal 
rights  of  the  parties,  and  decide  accordingly.  In  Codwis&y, 
GelsiotiyilO  John.  Sep.  507,)  Chief  Justice  Kent  says,  if  a  fund 
for  the  payment  of  debts  is  created  under  an  order  or  decree  in 
chancery,  and,  the  creditors  come  in  and  avail  themselves  of  it 
.he  rule  of  equity  then  is,  that  they  shall  be  paid  in  pari  passu 
or  upon  a  footing  of  equality.  But  when  the  law  gives  prioritj' 
equity  v^ill  not  destroy  it ;  and  especially  where  legal  assets  are 
created  by  statute,  as  the  judgment  lien  was  here,  they  remain 
so,  though  the  creditors  be  obliged  to  go  into  equity  for  assist- 
ance. (2  Fonb.  403,  404.)  The  legal  priority  will  be  protect- 
ed and  preserved  in  chancery.  See  also  Plunket  v.  PinSMj  (2 
Atk.  290.)  The  only  ground  upon  which  Naylor  can  have 
a  prior  equitable  lien  must  arise  from  considering  the  real  es- 
tate mortgaged  as  partnership  property,  which  it  was  not. 
Merely  obtaining  a  judgment  at  an  earlier  day  gives  Naylor  no 
priority  in  a  court  of  equity,  as  was  just  now  shown.  Jf  tliia 
equitable  claim  of  Naylor's  amoxmts  to  any  thmg,  it  is  such  an 
one  as  would  have  given  him  a  priority  to  the  judgment  of  th» 
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bank,  even  if  he  had  never  taken  a  judgment  himself  against 
Sumner. 

It  is  contended  on  the  other  side  that  each  partner  has  a  lien 
upon  the  whole  of  the  partnership  property,  for  the  payment  of 
the  partnership  debts.  But  this  real  estate  was  not  partnership 
pi  -vperty.  It  was  not  considered  to  be  such  by  the  partners 
themselves.  It  was  not  property  used  in  the  business  of  the 
firm — in  the  tin-plate  working  business.  The  only  connection 
whatever  it  had  with  the  partnership  was,  that  it  was  taken  for 
a  partnership  debt.  It  was  conveyed  to  Sumner  &  Naylor  as 
tenants  in  common.  It  does  not  appear  that  it  was  conveyed 
to  them  in  their  partnership  name.  That  they  did  not  consider 
it  partnership  property,  is  evident  from  the  agreement  at  the 
dissolution  of  the  partnership,  as  stated  by  Mr.  Naylor  in  his 
affidavit.  The  intention  was  to  divide  all  the  partnership 
property.  No  division  of  this  was  made.  It  was  understood  to 
be  aheady  divided,  and  held  by  each  partner  as  private  prop- 
-erty.  If  the  debts  receivable  are  not  sufficient  to  pay  the  debts 
payable,  Sumner  is  to  be  personally  bound  for  half  the  over- 
plus. Not  a  word  is  said  as  to  the  real  estate.  The  business 
of  the  concern  was  closed,  and  if  the  whole  real  estate  was  to 
have  been  at  the  disposal  of  Naylor,  would  not  that  have  been 
specially  agreed  upon  ?  The  clear  inference  is,  that  they  them- 
selves understoood  that  each  held  an  undivided  half  of  this 
property,  as  his  own  private  property,  without  being'  subject  to 
the  control  of  the  other  in  any  way  whatsoever.  Agaiii ;  if  it 
were  partnership  property  in  their  eyes,  the  taking  of  the  judg- 
ment as  security  for  the  advances,  was  clearly  unnecessary,  so 
*ir  as  the  land  was  concerned.  It  would  have  been  bound 
without  the  judgment.  The  judgment,  Naylor  swears,  was 
intended  as  security.  If  by  this,  he  meant  to  obtain  a  hen  on 
Sumner's  part  of  the  Crosby-street  and  Eleventh-street  property, 
it  was  a  clear  recognition  that  it  was  individual  property. 
What  seems  fully  to  settle  this  question  is  this,  that  Mr.  Naylor, 
in  his  affidavit  on  the  reference,  claimed  to  be  entitled  to  one 
half  part  of  the  surplus,  as  owner  of  the  fee  of  one  half  part  of 
«Jie  mortgaged  premises,  proved  his  claim  as  such  before  the 
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master,  and  has  already  received  the  half  of  such  surplus 
moneys  under  an  order  of  this  court.  He  claimed  the  other 
half  by  virtue  of  a  judginent.  He  thus  clearly  recognizes  a 
tenancy  in  common  in  this  real  estate,  without  pretending  to  any 
lien  on  the  same  as  a  partner.  But  even  if  this  property  had 
been  purchased  with  partnership  funds,  for  the  purpose  of  being 
used  in  partnership  aifairs,  it  would  still  be  regarded  as  the  in- 
dividual property  of  the  partners ;  and  equity  would  not  apply 
it  to  pay  partnership  debts,  in  the  absence  of  an  express  agree- 
ment between  the  partners  to  consider  it  as  partnership  property. 
This  important  principle  is  clearly  stated  by  his  honor  the  vice 
chancellor  of  the  first  circuit,  in  the  case  of  Smith  v,  Jackson, 
(2  Edw.  Ch.  Rep.  28,)  where  it  was  holden  that  if  a  purchase 
be  made  and  a  conveyance  taken  to  partners  as  tenants  in 
common,  without  any  agreement  to  consider  it  as  stock,  al- 
though it  be  paid  out  of  their  joint  funds  and  to  be  used  for 
partnership  purposes,  it  will  be  deemed  real  estate.  In  that 
case,  the  case  of  Coles'v.  Coles,  (15  John.  Rep.  159,)  is  com- 
mented upon,  and  the  doctrine  established  therein  to  the  like 
effect  by  the  supreme  court  confirmed.  And  in  respect  to  this 
case,  and  that  of  McDermot  v.  Lawrence,  (7  iSerg.  ^  Rawle, 
438,)  his  honor  says  that  they  go  to  show,  in  the  absence  of  any 
such  agreement,  that  the  lands  purchased  and  held  by  a  part- 
nership, even  for  the  purposes  of  the  firm,  will,  as  between  the 
representatives  of  the  real  and  personal  estate  of  a  deceased 
partner,  and  between  the  creditors  of  the  firm  and  a  separate 
creditor  who  has  acquired  a  lien  by  mortgage  or  otherwise  upon 
the  individual  share  of  one  partner,  in  good  faith,  be  considered 
as  real  estate,  both  in  law  and  equity.  So  in  commenting  upon 
the  case  of  Winslow  v.  Chiffelle,  {Harp.  Eq.  Rep.  25,)  his  honor 
acknowledges  the  propriety  of  the  doctrine  that  joint  creditors 
have  a  lien  on  lands  where  the  lands  have  become  partnership 
property.  Yet,  I  think,  he  continues,  lands  can  only  be  ren- 
dered so,  by  some  express  agreement  and  understanding  of"  the 
several  partners,  and  not  merely  by  purchasing  with  joint  funds 
and  taking  the  title  in  their  joint  names.  No  agreement  of  the 
eort  requif^d   in  these   decisions  exists   in   the   present  cae* 
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The  land  nras  conveyed  to  satisfy  an  old  partnership  deht,  an  J 
the  title  stands  in  the  individual  names  of  the  partners.  This 
is  all.  It  was  not  even  used  for  partnership  purposes.  As  be- 
fore shown,  it  seems  to  have. been  expressly  recognized  as  indi- 
vidual property.  At  any  rate  it  is  clear,  upon ,  the  authority  of 
these  decisions,  that  it  can  never  be  pronounced  partnership 
property.  It  follows  then,  that  Naylor  has  no  prior  equitable 
claims  against  this  real  estate,  which  are  to  be  preferred  to  the 
judgment  of  the  appellants,  and  that,  as  Naylor  has  no  such 
superior  equity,  the  appellants  having  the  legal  right  must  pre- 
vail. And  upon  this  ground,  and  because  the  mistake  of  the 
county  clerk "  was  not  such  an  one  as  this  court  can  relieve 
against,  in  this  case,  it  is  considered  that  the  second  point  of  the 
appellants  )ias  been  made  out,  to  wit :  that  a  court  of  equity 
can  give  Naylor  no  relief  in  the  premises. 

III.  The  appellants  have  certain  equities  which  entitle 
them  to  the  favorable  consideration  of  this  court.  It  ap- 
pears by  the  affidavit  filed  with  the  master,  that  the  appel- 
lants having  made  all  the  usual  and  necessary  inquiries,  by 
inspection  of  original  searches  and  otherwise,  to  ascertain 
their  lien  upon  Sumner's  real  estate,  and  arrived  at  the  full 
belief  from  such  examination  that  they  were  the  senior  incum- 
brancers by  judgment  upon  the  same,  and  without  any  notice 
of  the  Naylor  judgment,  and  trusting  that  the  Eleventh-street 
property  would  yield  a  surplus,  omitted  to  bid  upon  the  Crosby- 
Btreet  property  to  its  reasonable  value,  and  allowed  it  to  be 
bought  in  by  Mr.  Naylor  for  |8000,  when  it  was  worth  $10,000. 
By  so  doing,  and  by  omitting  to  bid  upon  the  Eleventh-Street 
property  to  its  full  value,  they  suffered  these  estates  to  be  sold 
for  a  much  less  sum  than  they  would  have  otherwise  brought. 
Whereas,  if  they  had  not  been  impressed  witli  the  beUef  of  their 
priority,  they  would  have  taken  such  measures  as  to  have 
caused  the  rea,l  estate  to  bring  a  sufficient  sum  to  satisfy  all  the 
incumbrances  by  mortgages  and  Naylor's  judgment,  and  leave 
a  surplus  for  themselves :  or  at  any  rate,  a  sufficient  sum  to 
reduce  Naylor's  judgment  very  considerably,  and  thus  increase 
the  value  of  their  own  lien  upon  Sunmer's  remaining  real  ea- 
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tate  :  and  it  does  not  appear  but  that  Stimner  has  other  real 
estate  to  be  affected  by  these  judgments. 

In  estimating  the  equities  ia  this  case,  this  fact,  also,  ii;  an 
imponant  one,  that  Naylor,  through  the  confidence  on  the  part 
of  the  appellants  in  their  superior  lien,  and  their  ignorance  of 
his  jadgment,  was  enabled  to  purchase  Sumner's  share  of  the 
equity  of  redemption  in  the  Crosby-street  property  for  $1000' 
less  than  its  actual  value,  since  Naylor  paid  only  $8000  for 
what  was  worth  $10,000  :  that  is  to  say,  he  has  actually  saved 
an  amount  equal  to  the  sum  in  controversy  in  this  cause,  through 
this  confidence  on  the  part  of  the  appellants  in  their  priority. 
It  appears  also,  that  chiefly  on  account  erf  this  (Jonfidence  in 
their  priority,  the  appellants  have  incuiTed  considerable  expense 
in  various  suits  and  proceedings,  for  counsel  fees  and  otherwise,, 
which  they  would  not  have  otherwise  incurred  ;  a  large  part 
of  which  were  incurred  before  they  had  any  notice  whatever 
of  Naylor's  judgment.  All  these  circumstances  give  to  the  ap- 
pellants a  strong  claim  to  the  equitable  consideration  of  the 
court,  and  an  equitable  priority ;  particularly  if  the  language 
of  this  court  in  Frost  v.  Beekman,  (1  John.  Ch.  Rep.  299,) 
should  be  applied  to  judgments. 

Mr.  Naylor,  in  this  case,  ought  to  have  taken  care  to  have 
his  judgment  properly  docketed ;  and  if  by  his  omission  to  do 
so,  injury  happens  to  other  parties,  they  are  to  be  protected  by 
this  court.  It  is  to  be  considered  also,  that  Mr.  Naylor  has  a 
perfect  right  of  action  against  the  county  clerk,  for  any  injury 
hei  may  sustain  from  the  misfeasance  or  omission  of  that  officer. 

These  considerations  entitle  the  appellants  not  only  to  their 
costs  and  expenses  in  the  premises,  but  also  to  an  equitable  pri- 
ority in  the  distribution  of  the  surplus  fund.  The  appellants 
therefore  ask  for  an  order  reversing  the  order  of  the  vice  chan- 
cellor with  costs,  and  allowing  the  exceptions  to  the  master's 
report,  and  directing  that  the  clerk  of  the  first  circuit  pay 
over  to  the  president,  directors  and  company  of  the  Moimt 
Vernon  Bank,  or  their  solicitor,  all  the  surplus  moneys  remain-  ^ 
ing  in  court  to  the  credit  of  this  cause  ;  first  deducting  there- 
fiom  the  commissions  to  which  the  clerk  is  by  law  entitled. 
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n.  Holden  Sf  J.  T.  Brady,  for  the  respondents.  The  firsli 
proposition  of  the  learned  counsel  for  the  appellants  is,  that  the 
lien  of  the  Mount  Vernon  Bank  upon  the  surplus  moneys  in 
this  cause  is  prior  in  law  to  that  of  Peter  Naylor.  The  first 
consideration  that  presents  itself  here  is  this :  What  shall  con- 
stitute the  ground  of  priority  ?  The  counsel  for  the  baujt  says, 
the  date  of  the  docket  of  the  judgment,  as  it  appears  on  record. 
We  say,  the  date  of  the  actual  entry  of  the  judgment.  This 
]$  not  a  proceeding  in  which  a  bona  fide  pmchaser  or  mort- 
gagee seeks  to  enforce  a  lien  of  record  against  one  set  up  that 
is  not  of  record.  ,  There  is  a  fund  in  court  to  be  distributed  or 
paid  out  to  him  or  them  who  shall  show  the  earliest  right  to  it. 
-The  well  known  maxim  applies  here,  qui  ■prior  est  tempore, 
potior  est  jure.  What  gives  either  the  bank  or  Mr.  Naylor 
any  right  to  claim  this  surplus  money  1  Not  that  he  has  pro- 
cured an  entry  of  a  judgment  to  be  made  on  the  docket ;  for 
this  would  avail  nothing  if  there  was  not  a  legal  judgment 
equitably  due.  It  is  therefore  the  judgment  which  gives  either 
claimant  the  substantial  right  to  payment  out  of  surplus  money. 
Naylor  having  the  first  judgment,  is  clearly  entitled  to  be  paid 
first,  unless  this  right  be  taken  away  by  some  statutory  provis- 
ion.    Is  there  any  such  provision  1 

The  counsel  for  the  bank  insist  that  the  various  statutes 
cited  by  them  give  the  priority  of  lien  to  the  judgment  creditor 
whose  judgment  was  first  docketed,  though  its  rendition  be 
subsequent  to  that  of  the  one  it  is  made  to  supersede.  We  an- 
swer, that  all  those  statutes  are  intended  for  the  protection  of 
feona  fide  purchasers  or  incumbrancers,  who  might  be  de- 
fcauded  if  their  deeds  or  mortgages,  taken  in  good  faith,  should 
be  exposed  to  the  danger  of  postponement  to  a  judgment  never 
recorded,  so  as  to  give  notice  of  its  own  existence.  None  of 
the  statutory  provision?  apply  to  a  case  like  this,  where  a  suV 
sequent  judgment  creditor  seeks  to  obtain  priority  of  a  foimer, 
because  of  a  mistake,  of  a  pubHc  oflicer,  which  has  done  such 
subsequent  creditor  nj  injury.  It  is  not  shown,  nor  is  it  pre- 
tended, except  by  way  of  argument,  and  no  fact  is  adduced  tc 
Bhow,  that,  the  Mount  Vernon  Bank  gave  credit  to  Sumnei 


188  CASES  IN  CHANCERY.  [April  ft 


Buchan  v.  Sumner. 


because  there  did  not  appear  to  be  any  judgment  recorded 
against  him.  Even  if  this  had  been  proved,  it  could  not,  as 
we  submit,  alter  the  case  here ;  for,  as  we  shall  presently  show, 
imder  another  branch  of  this  argument,  the  loss  of  the  bank, 
if  any,  would,  even  in  the  case  supposed,  be  one  for  which 
neither  law  nor  equity  affords  redress.  We  have,  then,  the 
Mount  Vernon  Bank  claimirig  precedence  of  Mr.  Naylor,  be- 
cause the  public  oflBcer,  whose  duty  it  is  supposed  to  be  to  see 
his  judgment  properly  docketed  in  the  county  clerk's  office, 
transposed  the  christian  and  surname  of  Palmer  Sumner,  put- 
ting the  former  first  instead  of  the  latter;  and  because  the 
christian  name  had  priority  in  the  docket,  the  bank  claims 
priority  in  the  distribution  of  this  fund. 

If  the  court  should  consider  that  the  claimants  here  are  en- 
titled to  priority,  not  according  to  the  dates  of  their  judgments, 
but  of  the  dockets  of  the  same,  we  submit  two  propositions  to 
protect  us  from  postponement :  1st.  That  our  judgment  was  in 
fact  docketed  before  that  of  the  bank ;  2d.  That  if  it  were  not 
so  docketed  in  fact,  the  order  of  the  superior  court  gives  it  its 
legitimate  place  on  the  record.  The  act  provides,  that  no 
judgment  shall,  after  the  passage  of  that  law,  be  a  lien  upon 
real  estate,  unless  docketed  in  books  to  be  provided  and  kept 
for  that  purpose  by  the  clerk  of  the  county  where  the  lands  are 
situated.  When  shall  the  judgment  be  considered  as  docketed, 
so  far  as  the  rights  of  the  judgment  creditors  are  concerned  1 
We  answer,  when  the  transcript  of  the  judgment  has  been 
deUvered  to  the  county  clerk.  It  is  not  the  duty  of  that  creditor 
to  see  that  the  pubhc  officer  does  his  duty.  The  opinion  of 
Chanceller  Kent,  in  the  case  of  Frost  v.  Beekman,  (1  John. 
Ch.  Rep.  288,)  cited  by  the  learned  counsel,  has  no  apphcation 
to  the  new  system  of  dockets.  It  can  hardly  be  the  duty  of  a 
judgment  creditor  to  have  a  special  agent  in  every  county  to 
see  that  a  judgment  is  properly  docketed.  If,  by  the  omission  of 
the  clerk,  a  subsequent  purchasei',  or  mortgagee,  in  good  faith,  is 
injured,  and  the  question  arises  between  two  innocent  persons 
as  to  who  shall  bear  the  loss,  the  mortgagee  or  grantee  being 
without  blame,  the  loss  will  be  cast  upon  the  judgment  cred« 
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itor  who  by  abundant  caution  might  have  had  the  docket  cor- 
rectly made.  But  when  advantage  is  sought  to  be  taken  of  this 
omission,  by  one  who  merely  has  the  luck  of  appearing  first  on 
the  record  of  judgments,  he  cannot  be  permitted  to  profit  by  the 
mistake  which  assigns  him  an  unjust  precedence. 

How  must  the  judgment  be  docketed  in  point  of  form  ?  The 
counsel  ior  the  bank  thinks  that  the  surname  should  appear 
first  in  order.  This  has  been  the  practice ;  but  the  law  does 
not  make  it  necessary.  We  insist,  therefore,  that  as  between 
the  bank  and  Naylor,  the  judgment  was  sufliciently  docketed 
when  the  transcript  was  filed,  to  prevent  one  from  using  or  the 
other  gaining  by  an  error  which  neither  had  any  reason  to  an- 
ticipate. Again  ;  the  order  of  the  superior  court  has  secured 
us  our  deserved  precedence.  A  motion  was  made  to  the  supe- 
rior court  to  have  the  judgment  of  Naylor  v.  Sumner  docketed 
nunc  pro  tunc,  as  of  the  time  when  it  should  have  been  entered. 
On  the  hearing  of  th^t  motion,  the  counsel  for  the  bank  set  up 
the  same  equities  upon  which  he  now  relies.  The  answer  to 
this  branch  of  his  opposition  to  the  motion  was,  that  the  supe- 
rior court  was  merely  called  upon  to  correct  the  error  of  a  public 
ofiicer,  and  not  to  consider  the  equities  suggested  in  opposition 
to  that  action  ;  and  if  there  were  equities,  that  they  would  be 
disposed  of  in  this  court.  The  counsel  now  argues,  that  our 
having  moved  the  court  for  this  relief  is  evidence  that  the  judg- 
ment was  not  docketed.  This  is  not  logical.  It  is  only  evi- 
dence that  we  did  not  consider  it  docketed.  This  court  might 
declare  that  the  motion  in  the  superior  court  was  wholly  unne- 
cessary. This  is  indeed  the  opinion  of  the  respondents'  counsel 
now.  They  submit  that  equity  will,  where  no  injury  would 
result  from  a  contrary  course,  give  preference  to  claims '  accor- 
ding to  their  real  and  not  their  apparent  priorities  ;  preferring 
the  substance  to  the  shadow.  The  statute,  {Laws  of  1844,  p. 
90,  §  7,)  gives  the  superior  court  power,  in  express  terms,  to 
direct  the  docketing  of  judgrbents  nunc  pro  tunc  with  the 
county  clerk.  And  the  court  ^vill  find,  on  reference  to  the  case 
of  Butler  v  Lewis,  (10  Wend.  541,)  that  while  great  care  has 
been  taKcn  not  to  permit  such  an  amendment,  to  the  detriment 
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of  a  bona  fide  purchaser,  yet  it  has  been  liberally  allowed  in 
correcting  errors  of  pubhc  officers.  {/See  2  R.  S.  425 ;  1  Petersd, 
Ahr.  571, 2.)  To  maintain  his  case  in  this  respect,  the  counsel 
takes  the  bold  ground  that  the  statute  of  1844  would  operate  to 
destroy  vested  rights,  if  used  to  effect  the  end  sought  by  Naylor 
m  this  case.  He  refers  to  many  authorities  on  this  head.  But 
we  submit  that  the  answer  to  his  argument  and  law  here,  is, 
that  the  bank  never  had  a  vested  right  to  take  precedence  of  the 
prior  judgment  of  Naylor.  If  the  barik  gained  precedence  by 
the  mere  accidental  priority  of  date  in  docket,  the  action -of  the 
superior  court  could  not,  perhaps,  remove  it.  But  in  all  the 
cases  where  statutes  have  been  restrained  from  retroactive  ope 
ration  upon  vested  rights,  those  rights  have  been  such  conven 
tional,  or  equitable  rights  arising  from  contract,  as  could  not 
without  injustice  be  taken  away.  (3  Story's  Com/m.  on  the 
Const.  266.  1  Kent's  Comm.  413.  Charles  River  Bridgt 
y.  Warren  Bridge  Company,  11  Peters'  Rep.  420.)  We  think, 
therefore,  that  in  every  point  of  view  our  case  may  be  consid- 
ered free  from  the  objections  iageniously  urged  by  our  learned 
opponents.  All  the  provisions  of  the  various  statutes  cited  by 
the  counsel  for  the  appellants  relate  exclusively,  and  are  in- 
tended to  relate,  only  to  liens  upon  real  estate,  eo  nomine,  and 
not  to  the  adjustment  of  equitable  claims  to  money  in  the  court 
of  chancery.  For,  though  we  are  well  aware  that  a  court  of 
equity  will  sometimes  regard  money  as  leal  estate,  that  nice 
rule  is  only  enforced  for  the  preservation  of  substantial  rights, 
and  the  promotion  of  substantial  justice.  In  this  case  it  cannot 
be  ipretended  that  &s  to  the  mere  judgment  of  the  bank,  any 
thing  has  been  shown  to  give  it  any  preference  over  that  of 
Naylor. 

The  learned  counsel  next  insists  that  Naylor  has  no  prioi 
equitable  claim  to  be  preferred  to  the  legal  lien  of  the  Mount 
Vernon  Bank,  which  must  consequently  prevail.  So  far  from 
admittmg  this  proposition,  we  insist  that  even  if  Naylor  had 
not  obtained  a  judgment,  he  would  yet  have  an  equitable  claim 
to  the  smplus,  in  this  case,  superior  to  the  legal  claim  of  the 
bank.    No  rule  is  better  settled,  and  particularly  in  (he  conri 
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frf  chanceiy,  than  that  partnership  property  is  regarded  as  a 
fund  for  the  payment  of  partnership  debts ;  and  any  appropria- 
tion of  it  to  satisfy  claims  against  one  of  the  firm,  while  partner- 
ship debts  exist,  is  strongly  discountenanced.  The  cases  cited 
below  are  very  conclusive  on  this  point,  and  show  that  Naylor, 
as  the  copartner  of  Sumner,  has  a  clear  right  to  the  moneys  in 
controversy.  {Hutchinson  v.  Smith,  7  Paige,  72.)  In  the  first 
place,  the  moneys  represent  partnership  property — are  the  pro- 
ceeds of  it.  In  the  next  place,  Naylor's  judgment  is  for  pay- 
ments made  to  creditors  of  the  firm  of  Sunmer  <fc  Naylor  over 
and  above  all  the  assets  of  the  firm,  and  his  proportion  of  such 
debts.  He  therefore  is  subrogated  to  the  creditors  whose  claims 
against  the  copartnership  he  satisfied,  and  has  the  same  righl 
to  this  fund  which  they  would  have  if  they  had  not  been  paid. 
That  right  would  be  superior  to  the  judgment  of  the  bank, 
though  it  Tiad  been  docketed  years  before  its  actual  entry.  The 
case  of  Hutchinson  v.  /Smith,  cited  above,  sustains  this  posi- 
tion. The  counsel  seeks  to  avoid  the  effect  of  this  argument 
by  insisting  that  the  prior  equitable  claim  of  Naylor,  if  any  ex- 
isted, has  been  merged  in  the  judgment  obtained  against  Sum- 
ner. This  is  again,  too  technical  for  a  court  of  chancery,  engaged 
in  determining  the  priority  of  equities.  The  judgment,  so  fai 
from  extinguishing,  only  striengthens,  while  it  represents  the 
equity  of  Naylor.  It  is  then  sought  to  prove  that  this  is  not 
copartnership  property,  but  real  estate,  held  by  Sumner  &  Naylor 
as  tenants  in  cororaon.  That  real  estate  may  be  owned  by 
partners,  as  such,  is  not  questioned  by  our  opponent.  Nor  do  we 
question  the  doctrines  of  his  honor  the  vice  chancellor,  as  ex- 
pounded in  Smith  v.  Jackson,  (2  Edw.  28.)  But  we  have  yet 
to  learn  that  a  house  and  lot  conveyed  to  two  persons  who  are 
ropaitners,  to  pay  a  copartnership  debt,  will  not  be  regarded  at 
law  and  in  equity  as  copartnership  property,  to  which  the  cred- 
itors of  the  firm  have  the  first  claim.  The  argument  of  the 
appellants'  coimsel  on  this  subject  cannot  be  considered  sound, 
especially  when  they  suggest  that  the  nature  of  the  claim  made 
by  Naylor  to  the  surplus  moneys  in  this  case,  as  owner  of  one 
half  of  the  fee  of  the  property  sold,  shows  that  this  was  real 
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eoiat ;  5.r.d  not  copartnership  property.  When  the  firm  of  Sum- 
ner &,  Naylor  became  insolvent,  the  real  property,  of  which  the 
rrioney  in  court  is  the  surplus  proceeds,  was  clearly  liable  to  the 
payment  of  the  partnership  debts.  [Deveau  v.  Fowler,  2  Paige, 
400.  Payne  v.  Matthews,  6  Id.  19.  Hutchinson  v.  Smith,  7 
Id:  26.  Dale  v.  Halsey,  16  John.  Rep.  34.  Story  on  Part. 
§  363.  3  Kenfs  Com.  64.  Everingham  v.  Ensworth,  7  Wend, 
326.     Egbert. V.  Woods,  3  Paige,  517.) 

The  third  proposition  of  the  learned  counsel  for  the  bank  is. 
that  the  bank  have  equitable  claims  which  entitle  it  to  a  pre> 
ference.  The  first  observation  to  be  made  on  this  point  is,  that 
the  equitable  claims  spoken  of  all  arose  after  the  docketing  of 
the  judgment  of  the  bank.  There  is  no  pretence  that,  as  to 
any  thing  preceding  the  judgment,  or  connected  with  the  judg 
ment  itself,  there  was  any  circumstance  conferring  upon  the 
bank  any  peculiar  claim.  What  are  the  equitable  claims 
arising  since  the  judgment?  Supposing  that  there  was  no 
judgment  prior  in  date,  the  bank  appeared  in  the  chancery 
suit.  Under  the  same  impression  it  permitted  the  Crosby 
street  property  to  be  bid  off  by  Naylor  for  $8000,  when  it  was 
vrorth  $10,000.  As  to  both  these-  circumstances  we  would 
observe,  that  there  are  many  cases  in  which  a  party,  acting 
upon  a  supposed  state  of  facts,  may  incur  a  liability  or  disregard 
an  advantage,  where  the  law  will  afford  him  no  redress  or  com- 
pensation, though  the  error  be  one  into  which  he  is  innocently 
misled.  An  unrecorded  mortgage  will  take  precedence  of  a 
judgment,  [Jackson,  ex  dem,.  Tuthill,  v.  Dubois,^  4  John.  216,) 
and  yet  the  party  purchasing  a  judgment  at  an  assignee's  sale 
of  the  effects  of  a  bankrupt  debtor,  could  not  be  relieved  on  the 
discovery  of  a  mortgage  prior  to  the  judgment.  A  purchaser 
at  a  sheriff's  sale,  who  had  searched  the  records  and  found  no 
judgment  against  the  defendant  in  the  execution,  except  the 
one  on  -^hich  that  execution  issued,  can  have  no  redress,  if  i(, 
turns  out  that  the  property,  the  right,  title  and  interest  of  the 
defendant  in  which  he  had  purchased,  had  before  been  sold 
for  assessments,  though  the  deed  was  unrecorded.  Indeed,  in 
almost  every  instance  of  the  purchase  of  real  estate,  the  purcha 
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sei  is  in  danger  of  losing  his  title  by  some  unrecorded  cowvey- 
anc3,  or  fraud  in  a  wiU  or  deed,  or  a  mistake  in  family  hi'^tory, 
by  which  the  existence  of  some  heii  at  law  may  be  cone  ealed 
or  denied.  All  that  can  be  said  of  the  complaint  of  the  3Iounc 
Vernon  Bank  in  this  case  is,  that  it  was  conceived  to  be  in  a 
position  more  favorable  than  really  existed.  This  error  can 
operStte  neither  to  the  benefit  of  the  bank  or  the  injuiy  of  Mr. 
Naylor.  And  as  to  the  allegation  that  Naylor  was  permitted 
to  buy  in  the  Crosby-street  property  at  less  than  its  value,  if 
that  be  the  case,  the  bank  has  acted  inconsiderately.  There 
is  no  pretence  that  Naylor  knew  he  bought  at  less  than  the 
highest  price  that  could  have  been  fairly  obtained  at  the  sale. 

In  conclusion,  we  would  submit  another  view  of  this  matter. 
The  act  requiring  transcripts  to  be  filed  in  the  county  clerk's 
ofidce,  introduces  an  entirely  new  system.  The  learned  coimsel 
for  the  bank  takes  it  for  granteid  that  the  error  in  docketing  the 
judgment  of  Naylor  is  chargeable  upon  the  clerk  of  the  county. 
Why  is  this?  If  it  be  true  that  the  surname  of  the  judgment 
debtor  shoidd  stand  first,  it  is  the  business  of  the  clerk  who 
makes  the  transcript  to  put  it  in  that  order.  What  is  the  tran- 
script ?  An  exact  copy  of  the  record  as  it  appears  in  the  book 
transcribed.  From  this  two  results  foUow :  First,  that  the 
error,  if  any,  was  committed  by  the  clerk  of  the  superior  court. 
And.  secondly,  that  the  counsel  for  the  bank  should  have  made 
search  in  the  superior  court  where  the  judgment  was  originally 
entered.  Whether,  then,  Mr.  Naylor  be  considered  as  claiming 
under  his  prior  judgment,  or  as  a  creditor  of  a  copartnership, 
against  a  copartnership  fund,  he  is,  in  either  case,  entitled  to 
the  surplus  moneys  in  court. 

The  Chancellor.  Previous  to  the  revised  statutes,  a  judg- 
ment in  a  court  of  record,  in  this  state,  was  a  lien  upon  the 
lands  of  the  judgment  debtor  from  the  time  of  the  entry  of  such 
judgment ;  whether  docketed  or  not.  But,  by  the  statute  then 
in  force,  if  the  judgment  was  not  properly  docketed,  it  did  not 
aifect  the  lands  of  the  judgment  debtor,  as  against  subsequent 
purchasers  or  mortgagees.   (1 R.  L.  of  1813,  p.  501,  §  3.)    Even 
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as  to  them,  however,  the  vmdocketed  judgment  was  entitled  to 
priority,  in  equity,  if  the  purchaser,  or  mortgagee,  had  notice  of 
its  existence  at  the  time  of  his  purchase,  or  when  he  took  his 
mortgage.  [Davis  v.  The  Earl  of  Strathmore,  16  Ves.  Rep. 
420.)  That  statute  made  no  provision  for  priority  in  favor  of 
the  lien  of  subsequent  judgment  creditors.  The  first  judgment 
although  not  docketed,  was  therefore  entitled  to  a  preference, 
over  the  lien  of  a  junior  judgment,  which  had  been  docketed  as 
directed  by  the  statute.  But  if  the  land  of  the  debtor  had  been 
sold,  by  the  sheriff,  under  an  execution  upon  the  junior  judg- 
ment, to  a  purchaser  who  was  ignorant  of  the  existence  of  the 
prior  undocketed  judgment,  such  purchaser  took  the  land  dis- 
charged of  the  lien  of  the  undocketed  judgment. 

The  revised  statutes,  however,  have  made  a  very  materia] 
alteration  in  the  law  relative  to  the  liens  of  judgments.  For  the 
12th  section  of  the  title  in  relation  to  judgments,  (2  R.  S.  360,) 
declares  that  no  judgment  shall  affect  any  lands,  tenements,  real 
estate,  or  chattels  real,  or  have  any  preference  as  against  other 
judgment  creditors,  until  the  record  thereof  shall  be  filed  and 
docketed,  a4.therein  directed.  The  effect  of  this  provision  of 
the  revised  statutes  appears  to  be,  to  prevent  the  common  law 
lien  of  the  judgment  from  attaching  at  all  upon  the  real  estate 
of  the  judgment  debtor  until  the  judgment  has  been,  docketed ; 
and  not  merely  to  protect  bona  fide  purchasers  and  incumbrancers, 
who  had  no  notice  of  the  existence  of  the  judgment  when  theii 
interests  in,  or  liens  upon,  the  real  estate  of  the  judgment  debtor 
accrued.  The  provisions  of  the  act  of  the  14th  of  May,  1840, 
on  this  subject,  are  also  in  accordance  with  this  construction  of 
the  revised  statutes.  For  the  25th  section  of  that  act  declares, 
that  no  judgment,  or  decree,  which  shall  be  entered  after  that 
act  takes  effect,  shall  be  a  lien  upon  real  estate,  imless  the 
same  shall  be  docketed,  in  books  to  be  provided  for  that  pur- 
pose, by  the  county  clerk  of  the  county  where  the  lands  are 
situate. 

This  court  may  enforce  an  equitable  lien,  either  upon  a  legal 
or  an  eauitable  estate  in  lands.  And  where  the  common  law, 
or  a  statute,  creates  a  lien  upon  a  legal  interest  in  land,  tbif 
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court,  i)y  analogy,  sometimes  declares  and  enforces  a  similai 
lien  upon  an  equitable  estate.  But  where  the  lien  is  created 
by  statute,  and  the  lien  itself,  as  well  as  the  estate  against 
which  it  is  sought  to  be  enforced,  is  purely  legal,  this  court  is 
not  authorized  to  extend  the  lien  to  cases  not  provided  for  by  the 
statute.  Judge  Lane,  in  delivering  the  opinion  of  the  supreme 
court  of  Ohio,  in  the  case  of  Douglas  v.  Huston,  (6  Ohio  Rep. 
162,)  says,  the  existence,  validity,  and  extent  of  a  judgment 
lien,  in  that  state,  are  matters  purely  legal,  dependent  upon 
statutory  provisions ;  and  that  if  the  lien  fails  at  law,  it  cannot 
be  aided  in  equity.  And  in  Mower  v.  Kvpp,  (6  Paige,  88,) 
this  court  decided  that  it  could  give  effect  to  the  hen  of  a  judg- 
ment, as  against  subsequent  purchasers  and  incumbrancers^ 
upon  a  legal  title,  only  so  far  as  the  hen  could  have  been  en- 
forced by  execution  at  law. 

The  fact  that  the  error  in  the  docketing  of  the  respondent's 
judgment,  in  the  office  of  the  clerk  of  the  city  and  county  of 
New- York,  was  the  en'or  of  the  clerk,  and  not  the  error  of  the 
judgment  creditor,  or  of  his  attorney,  does  not  therefore  authorize' 
this  court  to  interfere  to  deprive  another  judgment  creditor  of 
his  legal  priority ;  if  he  has  obtained  one  by  such  error  of  the 
.  clerk.  The  case  of  Landon  v.  Ferguson,  (3  Huss.  Ch.  Hep. 
349,)  was  similar  to  the  case  now  under  consideration,  in  this 
respect.  There  the  judgments  had  been  carried  into  the  proper 
office  to  be  docketed,  but  from  some  mistake  of  the  officer  the 
dockets  were  not  completed.  The  judgment  creditors  claimed 
a  preference,  over  other  creditors  of  the  decedent,  in  the  distri- 
bution of  his  estate  upon  a  creditor's  bUl.  But  as  the  judgments 
had  not  in  fact  been  docketed.  Lord  Gifford  decided  that  the 
holders  of  the  judgments  were  not,  even  in  equity,  entitled  to  a 
priority.  ((Sfee  also  Braithwaite  v.  Watts,  2  Cramp.  ^  Jerv. 
Rep.  318.) 

Upon  an  examination  of  the  statute,  I  think  the  counsel  for 
the  appellant  is  also  right  in  supposing  that  the  respondent's 
judgment  was  not  duly  docketed  ;  so  as  to  entitle  it  to  a  prior- 
ity upon  that  ground.  The  revised  statutes  direct  the  clerk  of 
Itae  court  in  which  the  judgment  is  recovered,  upon  the  filing  of 
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the  recoi  d,  to  docket  the  judgment.  And  they  also  prescribe  tha 
particular  manner  in  which  it  is  to  be  done.  The  clerk  is  to  enter, 
in  an  alphabetical  docket,  in  the  books  to  be  kept  for  that  pur- 
pose, a  statemient,  containing  the  names  at  length  of  all  the 
parties  to  the  judgment,  the  amount  of  the  debt,  or  damages, 
with  the  costs,  and  the  hour  and  day  of  entering  such  docket. 
And  if  the  judgment  is  against  several  persons,  such  statement 
must  be  repeated  under  the  name  of  each  person  against  whom 
the  judgment  was  recovered,  in  the  alphabetical  order  of  theii 
names  respectively.  (2  R.  S.  361,  §  13.)  The  act  of  May  14th, 
1840,  requires  the  clerk  of  the  county  where  the  lands  are  situ- 
ate, upon  the  filing  of  the  transcript  in  his  office,  to  docket  the 
judgment  in  the  manner  prescribed  by  law.  And,  in  addition 
to  the  requirements  of  the  revised  statutes  on  that  subject,  the 
county  clerk  must  specify  the  court  in  which  the  judgmen 
mentioned  in  such  transcript  was  recovered,  and  the  day  and 
hour  on  which  the  judgment  was  perfected ;  as  well  as  the 
time  of  the  docketing  of  the  judgment  by  him.  {Laws  of  184=0, 
p.  334,  §  26.)  The  statute  does  not  declare,  in  express  terms, 
that  the  judgment  shall  be  entered,  in  the  alphabetical  docketj 
under  the  letter  corresponding  with  the  surname  of  the  judg- 
ment debtor.  But  such  has  been  the  practical  construction 
which  has  been  given  to  the  statutes  on  this  subject  for  more 
than  a  century ;  and  it  is  the  only  mode  in  which  a  judgment 
cau  be  docketed  so  as  to  enable  a  subsequent  purchaser,  or  in- 
cumbrancer, by  a  search  in  the  clerk's  office,  to  ascertain 
whether  there  is  an  existing  lien,  by  judgment,  upon  the  real 
estate  of  the  judgment  debtor.  In  the  present  case,  therefore, 
the  docketing  of  Naylor's  judgment  under  the  letter  P,  which 
was  the  initial  letter  of  the  christian  name  instead  of  the  sur- 
name of  Palmer  Sumner,  the  judgment  debtor,  was  not  even  a 
substantial  compliance  with  the  requirements  of  the  statute. 

The  rights  of  the  parties  to  the  surplus  moneys  in  controver- 
sy, were  in  no  wise  affected  by  the  order  of  the  superior  court, 
to  amend  the  docket  of  the  respondent's  judgment  nunc  prti 
tunc.  Before  that  order  was  made,  the  mortgaged  prenRises 
had  been  sold  and  conveyed  by  the  master ;  and  the  surphia 
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moneys  had  been  brought  into  this  court.  So  that  if  the  supe- 
rior court  had  the  power,  under  the  act  of  April,  1844,  {Laws 
of  1844,  p.  92,  §  7,)  to  order  a  judgment  to  be  docteted  nunc 
pro  tunc,  so  as  to  give  it  a  priority,  as  a  lien  upon  real  estate, 
over  an  intermediate  judgment,  it  could  not  give  a  lien  upon 
real  estate  which  had  been  sold  and  conveyed,  under  a  decree 
upon  a  prior  incumbrance,  long  before  that  order  was  made. 
Besides,  the  order  itself,  in  substance,  provides  that  the  docket- 
ing of  Naylor's  judgment,  nunc  pro  tunc,  shall  not  prejudice 
the  rights  of  those  whose  judgments  had  been  duly  docketed 
subsequent  to  the  recovery  of  his  judgment,  and  before  the  en- 
try of  that  order. 

The  other  ground,  however,  upon  which  the  counsel  for  the 
respondent  base  his  claim  to  an  equitable  priority,  in  reference 
to  the  surplus  proceeds  of  the  mortgaged  premises  in  this  case, 
appears  to  be  sufficient  to  sustain  the  order  appealed  from,  ll 
is  a  settled  principle  of  the  law  of  partnership,  that  the  partner- 
ship effects  are  to  be  applied  in  the  first  place  to  the  pajmient 
of  the  debts  of  the  firm,  and  to  equahze  the  claims  of  the 
difierent  copartners  in  relation  to  the  fund.  In  other  words, 
the  separate  estate  or  interest  of  a  copartner  in  any  of  the  co- 
partnership property,  is  only  his  share,  of  that  part  of  the  copart- 
nership effects,  or  of  the  proceeds  thereof,  which  remains,  after 
the  debts  of  the  firm,  and  the  demands  of  his  copartners,  as 
such,  are  satisfied.  And  if  one  of  the  copartners  has  paid  more 
than  his  share  of  the  partnership  debts,  he  has  a  claim  upon 
the  partnership  property,  which  claim  in 'equity  is  paramount  to 
the  claims  of  the  separate  creditors  of  his  copartner.  (  Taylor  v. 
Pklds,  4  Ves.  396.  Ex  parte  King,  17  Idem,  115.  Christian 
V.  Ellis,  1  Grat.  Rep.  396.  Nicholl  v.  Mumford,  4  John.  Ch. 
Rep.  522.)  In  the  cases  Smith  v.  Haviland  6f  Field,  and  of 
Deveau  v.  Fowler,  (2  Paiges  Rep.  400,)  this  court  held  that 
an  assignment,  by  one  of  the  partners,  or  by  his  personal  repre- 
sentatives, of  his  or  their  interest  in  the  surplus,  was  not  a  re- 
linquishment of  the  equitable  claim  to  have  the  debts  of  the 
firm  paid  out  of  the  copartnership  funds,  where  the  rights  of 
bona  fide  purchasers  were  not  involved. 
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In  reference  to  real  property,  conveyed  to  the  partners  for  the 
benefit  and  use  of  the  firm,  or  received  in  payment  of  debts  due 
to  the  copartnership,  it  is  perfectly  well  settled,  both  here  and 
in  England,  that  the  legal  title  vests  in  the  grantees  thereof,  as 
in  an  ordinary  conveyance  of  real  estate.  Thus  at  the  com- 
mon law,  if  land  was  purchased  with  copartnership  funds,  for 
partnership  purposes,  and  was  conveyed  to  all  the  partners,  gen- 
erally, in  fee,  it  would  at  law  create  a  joint  tenancy ;  so  that 
neither  could  convey  any  more  than  his  share  of  the  land 
during  the  lives  of  his  copartners.  And  upon  the  death  of 
either  of  the  partners,  without  having  severed  the  joint  tenancy 
by  a  conveyance,  the  legal  title  to  the  whole  of  the  land  would 
survive  to  the  other  copartners.  But  under  the  statutes  of  this 
state  relative  to  joint  tenancies,  the  several  copartners,  to  whom 
such  a  conveyance  Was  made,  would  become-  tenants  in  com- 
mon of  the  legal  title.  And  upon  the  death  of  either,  the  un- 
divided portion  of  the  legal  title  thus  vested  in  the  deceased 
partner,  would  descend  to  his  heha  at  law ;  without  reference 
to  the  equitable  rights  of  the  several  copartners  in  the  land  as 
a  part  of  the  property  of  the  firm.  The  law  is  the  same  in 
England  where  the  conveyance  is  made  to  the  several  copart* 
ners  as  tenants  in  comrnon  ;  or  where  there  is  any  thing.  Upon 
the  face  of  the  deed,  showing  that  it  was  not  intended  to  create 
a  joint  tenancy,  but  only  a  tenancy  in  common  in  the  property. 
And  I  believe  it  is  not  disputed  any  where,  that  a  bona  fide 
purchaser,  ot  mortgagee,  who  obtains  the  legal  title  to  partner- 
ship lands,  or  to  an  undivided  portion  thereof,  from  the  person 
who  holds  such  legal  title,  and'  without  notice  of  the  equitable 
rights  of  others  in  the'  property  as  a  part  of  the  funds  of  the  co- 
partnership, is  entitled  to  protection  in  courts  of  equity  as  weU 
as  in  courts  of  law.  But  questions  have  frequently  arisen,  both 
in  this  country  and  in  England,  concerning  the  equitable  rights 
of  the  copartners,  or  their  representatives,  in  such  property,,  as 
between  themselves ;  and  also  as  between  the  heirs  at  law  and 
the  personal  representatives  of  a  deceased  copartner. 

Where  real  estate  is  purchased  with  partnei-ship  funds,  foi 
the  use  of  the  firm,  and  without  any  intention  of  withdrawing 
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the  funds  from  the  firm  for  the  use  of  all  or  any  of  the  mem- 
bers thereof  as  individuals,  I  believe  it  has  never  been  doubted 
in  England,  that  such  real  estate  was,  in  equity,  to  be  consid- 
ered and  treated  as  the  property  of  the  members  of  the  firm 
collectively ;  and  as  liable  to  all  the  equitable  rights  of  tlie 
partners  as  between  themselves.  And  for  this  purpose  the 
holders  of  the  legal  title  are  considered,  in  equity,  as  the  mere 
trustees  of  those  who  are  beneficially  interested  in  the  fund ; 
not  only  during  the  existence  of  the  copartnership,  but  also 
upon  the  dissolution  thereof  by  the  death  of  some  of  the  copart- 
ners or  otherwise.  {Lake  v.  Craddock,  3  Peere  Wms.  158. 
Smith  V.  Smith,  5  Ves.  189.  Watson  on  Part.  72.  Gow 
on  Pq,rt.  48,  288.  Story  on  Pax-t.  128,  §  93.  1  Story's  Eq. 
5674.) 

Another  question  has  arisen,  in  relation  to  real  estate  as  co- 
partnership property,  respecting  which  there  has  been  a  great 
conflict  of  opinion  in  England.  That  question  is,  whether  real 
estate  of  a  copartnership,  upon  the  death  of  one  of  the  copart- 
ners, and  after  the  debts  have  been  paid  and  the  equities 
adjusted  between  the  several  members  of  the  firm,  belongs,  in 
equity,  to  the  executor  or  administrator  of  the  decedent,  as  a 
part  of  his  personal  property ;  or  whether  the  beneficial  interest, 
as  well  as  the  legal  title,  in  the  decedent's  share  of  such  real 
estate,  descends  to  the  heirs  at  law.  In  the  case  of  Thornttm 
V.  Dixon,  (3  Bro.  Ch.  Ca.  199,)  Lord  Thurlow,  upon  the  first 
argument,  inclined  to  think  the  interest  of  the  deceased  partner 
must,  in  equity,  be  considered  as  a  part  of  his  personal  property ; 
and  that  it  should  go  to  his  personal  representatives.  But  upon 
a  second  argument,  he  changed  his  opinion,  and  decided  that, 
in  the  absence  of  any  agreement  that  the  land  should  be  con- 
verted into  personalty  at  the  termination  of  the  partnership,  it 
belonged  to  the  heir,  as  real  estate.  That  decision  was  fol- 
lowed by  Sir  William  Grant  in  Bell  v.  Phyn,  (7  Ves.  453,)  and 
in  Balmain  v.  Shore,  (9  Idem,  500.)  But  these  decisions  were 
subsequently  overruled  by  Lord  Eldon  in  Townsend  v.  De- 
vaynes,  {Mont,  on  Part.  App.  97.)  And  it  may  now  be  con- 
adered   as  the   general    rule   in   England,   tb.'it   real   estate 
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belonging  tn  the  firm,  unless  there  is  something  in  the  part- 
nership articles  to  give  it  a  dififerent  direction,  is  to  be  consid- 
ered, in  equity,  as  personal  property ;  and  that  it  goes  to  the 
personal  representative  of  the  deceased  partner  who  was  bene- 
ficially interested  therein.  [Selkrigg  v.  Davies,  2  Dovi's  P. 
C.  231.  Phillips  V.  Phillips,  1  Myl.  ^  Keen,  649.  Broom 
V.  Broom,  3  Idem,  443.  Houghton  v.  Houghton,  11  Sim.  Rep. 
491.  Morris  v.  Kearsley,  2  Young  Sf  Coll.  Rep.  139.)  In 
a  very  recent  case,  however.  Lord  Langdale  appears  to  have 
departed  from  this  general  rule,  where  the  copartners,  after  the 
termination  of  the  copartnership,  continued  to  treat  the  property, 
which  had  been  purchased  by  the  firm,  as  real  estate,  by  rent- 
ing it  to  a  new  firm.  He  there  held,  that  upon  the  death  of 
one  of  the  members  of  the  old  firm,  his  beneficial  interest  in 
the  real  estate,  as  such  copartner,  was,  in  equity,  to  be  consid- 
ered as  real  estate ;  and  that  it  belonged  to  his  heir  at  law 
{Rowley  v.  Adams,  7  Beav.  Ch.  Rep.  548.  See  also  Randall 
V.  Randall,  7  Sim.  Rep.  271.)  And  in  a  still  later  case,  the 
court  of  common  pleas,  in  England,  decided  that  real  estate 
conveyed  to  trustees  for  the  use  of  a  copartnership,  was  to  be 
considered  as  giving  the  several  members  of  the  firm  an  equi- 
table freehold  therein,  to  the  extent  of  their  respective  shares 
in  the  copartnership  stock,  so  as  to  entitle  them  to  vote  as  free- 
holders ;  although  the  trust  deed  declared,  in  express  terms,  that 
the  lands  conveyed  thereby  should  be  considered  in  the  nature 
of  personal,  and  not  as  real  estate.  [Baxter  v.  Newman,  1 
Lutw.  Regist.  Cas.  287.)  But  in  that  case.  Chief  Justice  Tin- 
dall,  who  delivered  the  opinion  of  the  court,  distinctly  recognizes 
the  principle  that  a  court  of  equity  will  deal  with  real  property 
as  if  it  was  personalty,  so  far  as  is  necessary  to  carry  the  inten- 
tion of  the  copartners  into  execution. 

The  American  decisions  in  relation  to  real  estate  purchased 
with  pai^tnership  funds,  or  for  the  use  of  the  firm,  are  various, 
and  conflicting.  But  I  think  they  may  genel-ally'  be  considered 
as  establishing  these  two  principles :  First,  that  such  real 
estate  is,  in  equity,  chargeable  with  the  debts  of  the  copartner- 
ship, and  with  any  balance  Which  may  be  due  from  one  copart 
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ner  to  another  upon  the  winding  up  of  the  affairs  of  the  firm. 
Secondly/,  that,  as  between  the  personal  representativeis  and  the 
heirs  at  law  of  a  deceased  partner,  his  share  of  the  surplus  of 
the  real  estate  of  the  copartnership,  which  remains  after  paying 
the  debts  of  the  copartnership,  and  adjusting  all  the  equitable 
clauns  of  the  different  members  of  the  firm  as  between  them- 
selves, is  considered  and  treated  as  real  estate. 

In  Smith  v.  Jones,  (3  Fairf.  Rep.  337,)  Judge  Emery  recog- 
nizes the  principle  that  real  estate,  purchased  with  copartnership 
funds,  is  in  equity  to  be  treated  as  part  of  the  effects  of  the  firm. 
In  a  subsequent  case,  Blake  v.  Nulter,  (1  Apple.  Rep.  19,) 
Weston,  C.  J.  doubted  whether  this  principle  was  not  to  be  con- 
trolled, in  the  state  of  Maine,  by  statute.  But  in  Dudley  v. 
Ldttlefield,  (8  Shep.  Rep.  422,)  it  was  held  that  there  might 
be  a  copartnership  in  the  purchase  and  sale  of  real  estate ; 
although  different  rules  prevailed  in  that  case,  in  relation  to  the 
transfer  of  the  title,  fi-om  those  which  were  apphcable  to  per- 
sonal property  owned  by  the  firm. 

In  Pitts  V.  Waugh,  (4  Mass.  Rep.  424,)  the  supreme  court 
of  Massachusetts  decided  that  a  man  could  not  be  charged  aa 
a  dormant  partner  in  a  firm  for  the  buying  and  selling  of  land ; 
and  that  the  law  merchant  did  not  extend  to  such  a  case.  In 
the  subsequent  case  of  Goodwin  v.  Richardson,  (11  Idem,  469,) 
the  same  court  decided  that  yrhere  lands  were  mortgaged  to  a 
mercantile  firm,  for  the  security  of  a  debt,  and  the  copartners 
afteiTvards  entered  for  non-payment,  so  that  the  equity  of 
redemption  was  extinguished  accordmg  to  the  law  of  that  state, 
the  moiety  of  the  land,  upon  the  death  of  one  of  the  copartners, 
descended  to  his  heks  at  law ;  and  that  the  surviving  partner 
had  no  claim  to  payment  out  of  the  proceeds  of  that  moiety  of 
the  land,  in  preference  to  the  iadividual  creditors  of  the  de- 
ceased partner.  But  the  decision  in  that  case  may  have  been 
controlled  by  a  local  statute  giving  the  creditors  of  the  copart- 
nership the  same  rights  against  the  separate  property  of  the 
decedent  as  his  individual  creditors  had. 

The  case  oi  Hoxie  v.  Carr,  (1  Sum.  Rep.  104,)  arose  in  the 
atate  of  Rhode  Island,  and  came  before  the  late  Mr.  Justice 
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Story,  in  the  circuit  court  of  the  United  States,  upon  a  bill  in 
equity.  And  his  honor  decided  that  real  estate  of  the  (apart 
nership,  purcliased  with  partnership  funds,  was  in  equity  to  be 
deemed  the  property  of  the  partnership,  without  reference  to 
the  legal  title,  whether  vested  in  all  or  any  of  the  members  of 
the  firm ;  and  that  it  must  be  considered  and  treated  as  per- 
sonal estate,  as  regarded  the  payment  of  the  partnership  debts, 
and  the  adjustment  of  partnership  rights,  upon  the  winding  up 
of  the  concern.  He  also  said,  in  that  case,  that  Goodwin  v. 
Richardson,  in  the  state  of  Massachusetts,  turned  upon  a  mere 
point  of  local  law,  under  a  local  statute,  and  did  not  dispose 
qf  the  equities  between  the  parties  resulting  from  general  prin- 
ciples. He  held,  therefore,  that  the  equitable  lien  of  one  of  the 
partners,  upon  the  real  estate,  for  the  adjustment  of  the  balance 
due  to  him  from  the  firm,  and  for  the  payment  of  the  copart- 
nership debts,  was  entitled  to  a  preference  over  the  legal  title 
which  the  defendant  had  acquired,  from  the  other  copartner, 
with  notice  of  such  equitable  lien.  And  the  decision  in  the 
case  of  Sigourney  v.  Munn,  in  the  adjoining  state  of  Connect- 
icut, (7  Conn.  Rep.  11,)  is  in  accordance  with  the  principles 
stated  by  Judge  Story  in  the  case  last  referred  to. 

The  case  of  Coles  v.  Coles,  (15  John.  Rep.  159,)  in  the  su- 
preme court  of  this  state,  appears  from  the  marginal  note,  to  be 
in  conflict  with  this  principle ;  but  upon  examining  the  report 
itself,  it  will  be  seen  that  there  was  nothing  in  that  case  to 
show  when  the  property  was  purchased,  or  that  it  was  pur- 
chased with  partnership  funds.  All  that  appeared  was  that 
the  partnership  business  had  been  carried  on  there,  and  that 
the  two  individuals  composing  the  firm  sold  the  premises,  and 
the  defendant  received  the  whole  of  the  proceeds  of  the  sale, 
after  paying  off  the  incumbrance  upon  the  lot.  The  court  very 
properly  considered  it  as  real  estate,  held  by  the  two  copartners 
as  tenants  in  common,  and  not  as  a  part  of  the  partnership 
property ;  and  allowed  the  plaintiff  to  recover  the  one  half  of 
the  surplus  proceeds  of  the  sale,  in  an  action  for  money  had 
and  received  for  the  use  of  the  intestate.  In  Smith  v.  Jackson, 
(2  EdiD.  Ch.  Rep.  28,)  where  real  estate  had  been  purchased 
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With  the  funds  of  a  copartnership  which  had  become  insol- 
vent, the  late  vice  chancellor  McCoun  decreed  the  surplus  pro- 
ceeds of  the  property^  on  the  foreclosure  of  a  mortgage  thereon, 
to  be  paid  to  the  creditors  of  the  firm ;  as  a  part  of  the  copart" 
nership  property. 

In  the  case  of  Smith  v.  Wood,  {Saxt.  Rep.  76,)  the  chancel- 
lor of  New-Jersey  decided  that  where  property  had  been  pur- 
chased with  the  copartnership  funds,,  but  had  been  treated  by 
the  members  of  the  firm  as  real  estate,  for  a  long  time  after  the 
dissolution  of  the  copartnership,  and  each  of  them  had  sold  his 
undivided  half  of  the  land  separately,  and  where  the  rights  of 
creditors  of  the  firm  were  not  concerned,  that  the  proceeds  of 
the  sale  must  be  considered  as  the  proceeds  of  real  estate,  held 
by  the  copartners  merely  as  tenants  in  common.  But  he  in- 
tentionally dechned  to  express  any  opinion  upon  the  question 
as  to  how  the  real  estate,  in  that  case,  might  have  been  consid- 
ered in  equity,  as  between  the  partners  themselves,  during  the 
existence  of  the  copartnership ;  or  afterwards,  as  between  the 
partners  and  creditors.  In  the  subsequent  case  of  Baldwin  v. 
Johnson,  [Idem,  441,)  that  court  recognized  and  acted  upon  the 
principle  that  real  estate  purchased  with  partnership  funds  is, 
in  equity,  the  property  of  the  partnership,  although  the  legal 
title  is  taken  in  the  name  of  one  of  the  members  of  the  firm 
only. 

In  McDermot  v.  Lawrence,  (7  Serg.  Sf  Mawle's  Rep.  438,) 
where  land  was  leased  in  fee  to  the  members  of  a  copartnership, 
and  buildings  erected  thereon  by  them  out  of  the  partnership 
funds,  and  where  one  of  the  lessees,  some  years  after  the  disso- 
lution of  the  partnership,  and  after  the  premises  had  ceased  to 
be  used  for  partnership  purposes,  mortgaged  his  third  of  th.& 
premises  to  a  bona  fide  mortgagee,  who  had  no  notice  of  the 
equities  claimed  by  the  other  partners,  the  supreme  court  of 
Pennsylvania  decided  that,  as  between  the  mortgagee^nd  part- 
nership creditors,  the  mortgaged  premises  were  to  be  considered 
as  real  estate ;  and  that  the  mortgagee  was  entitled  to  priority  in 
payment  out  of  the  proceeds  of  the  undivided  third  mortgaged 
to  him.    There  is  nothing  in  this  decision  inconsisten',  with  (ha 
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settled  lule  of  equity  in  England  on  the  subject  of  llie.  real 
estate  belonging  to  a  copartnership.  For  it  is  admitted  that  a 
bona  fide  purchaser,  or  mortgagee,  who  obtains  the  legal  title  to 
the  property  without  notice  of  the  equitable  claims  of  other 
members  of  the  firm,  is  entitled  to  protection.  But  in  a  more 
acent  case,  the  supreme  court  of  Pennsylvania  has  gone  much 
further.  For  in  Hale  v.  Henrie,  (2  Watts'  Rep.  144,)  that  court 
decided  that  it  was  not  competent  to  show  by  parol,  to  affect 
the  title  or  possession,  that  land  deeded  to  two  persons  as  ten 
ants  in  common,  was  purchased  and  paid  for  by  them  as  part 
iiers,  and  was,  in  fact,  partnership  property ;  but  that  when 
partners  intended  to  bring  real  estate  into  a  partnership  stock, 
their  intention  must  be  manifested  by  deed,  or  writing,  plsCced 
oil  record. 

In  Forde  v.  Herron,  (4  Munf.  Rep.  316,)  the  court  of  appeals 
in  Virginia  recognized  the  principle  that  real  estate,  purchased 
with  the  funds  of  a  copartnership,  might  in  equity  be  hable  to 
the  equitable  hens  of  the  individual  partners,  in  preference  to 
the  separate  debts  of  those  partners  in  whom  the  legal  title  was 
vested.  But  they  held  that  a  bona  fide  mortgagee  was  protect- 
ed, under  the  chcumstances  of  that  case.  That  court  again 
recognized  the  principle  in  Deloney  v.  Hutcheson,  (2  Rand. 
Rep.  183.)  But  a  majority  of  the  judges  thought  there  was 
nothing  to  show  that  the  property  in  question  was  purchased 
with  the  funds  of  the  firm,  or  as  partnership  property.  There 
is  nothing  in  either  of  those  decisions,  therefore,  which  is  incon 
sistent  with  the  decision  in  a  previous  case,  of  Edgar  v.  Don- 
nally,  (2  Munf.  Rep.  387.) 

In  the  case  of  Baird  v.  Baird,  (1  Dev.  6f  Bat.  Eq.  Ca.  524,) 
the  supreme  court  of  North  Carohna  decided  that  lands  pur- 
chased with  partnership  funds,  belonged  to  the  copartnership ; 
and  could  not  be  partitioned,  until  the  accounts  of  the  copart- 
ners were  taken,  and  the  interest  of  each  partner  therein  ascer- 
tained. And  in  the  case  of  Richardson  v.  Wyatt,  (2  Dess. 
Eq.  Rep.  471,)  the  court  of  chancery  in  South  Carolina  decided 
that  real  projjerty,  thus  purchased,  belonged  to  the  fiim ;  and 
the  widow  of  a  copartner  who  had  died,  largely  indebted  totha 
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li  .n,  was  not  entitled  to  dower  in  his  legal  estate  in  such  .prop- 
er y.  And  in  Winslow  v.  Chiffelle,  {Harp.  Eq.  Rep.  25,)  the 
court  of  appeals  in  that  state  held  that  the  real  estate  of  the 
partnership  was  chargeable  with  the  debts  of  the  firm,  in  prefer- 
ence to  the  separate  debts  of  individual  members. 

In  McAllister  v.  Montgomery,  (3  Hay.  Rep.  94,)  the  court 
of  errors  and  appeals,  in  Tennessee,  decided  that  under  the 
statute  of  that  state,  relative  to  joint  tenancies  for  the  purpose 
of  trade  and  commerce,  real  property  belonging  to  the  copart- 
nership went  to  the  sunriving  partner,  for  the  purpose  of  paying 
the  debts  of  the  firm ;  and  that  the  heirs  at  law  of  the  deceased 
partner  were  entitled  to  the  residue  of  his  share,  after  the  part- 
nership concerns  were  adjusted,  and  the  debts  of  the  firm  paid. 
And  in  a  recent  case'  the  present  supreme  court  of  that  state 
decided  that  real  estate,  purchased  by  a  partnership  for  the  use, 
or  on  account  of  the  firm,  was  in  equity  to  be  deemed  partner- 
ship property ;  no  matter  in  whose  name  the  purchase  was 
made,  or  whether  the  legal  title  was  in  one  or  all  of  the  copart- 
ners. {Hunt  V.  Benson,  2  Humph.  Rep.  459.)  It  was  also 
held  in  that  case,  that  if  the  property  was  paid  for  with  the 
funds  of  the  firm,  it  was  prima  facie  evidence,  and  decisive  in 
the  absence  of  countervailing  circumstances,  that  it  was  intend- 
ed to  be  held  as  partnership  property. 

In  Greene  v.  The  Surviving  ParSt^srs  of  Gfreene  ^  Co.,  (1 
Ham.  Ohio  Rep.  535,)  the  articles  of  copartnership  provided 
Jiat,  upon  the  dissolution  of  the  firm,  the  property  of  the  con- 
cern should  be  sold,  and  the  proceeds  appiivjd  in  the  first  place 
to  the  payment  of  the  debts  due  from  the  partnership.  And 
ehe  supreme  court  of  Ohio  decided,  in  that  iase,  that  the  real 
estate  of  the  firm,  although  the  legal  title  thereof  was  in  all  the 
copartners,  as  tenants  in  common,  was  subject,  to  the  equitable 
liens  of  the  individual  partners  for  the  adjustment  of  the  affairs 
of  the  firm.  And  one  of  the  partners  having  died  mdebted  to 
the  firm,  in  an  amount  greater  than  the  value  of  his  share,  it 
was  held  that  his  widow  was  not  entitled  to  dower  in  the  prop- 
erty. The  case  of  Greene  v.  Grraham,  (5  Idem,  264,)  is  noi 
iu  conflict  with  that  decision.     For  it  was  only  decided,  in  the 
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latter  case,-  that  a  person  claiming  under  a  sale  ma^e  by 
the  representative  of  the  deceased  partner,  was  prima  facie  en- 
titled to  partition ;  in  the  absence  of  all  proof  that  the  one  half 
of  the  property  did  not  in  equity  belong  to  the  deceased  partner, 

In  the  case  of  the  heirs  of  Pugh  v.  Currie,  (5  Alab.  Rep. 
N.  S.  446,)  one  of  the  members  of  the  firm  purchased  real  estate 
with  the  copartnership  funds,  with  the  intention  of  improving 
and  selling  such  lands  for  the  use  and  benefit  of  the  firm.  He 
afterwards  died  insolvent,  leaving  the  firm  deeply  indebted. 
Upon  that  state  of  facts  the  supreme  court  of  Alabama  decided 
that,  in  equity,  the  land  belonged  to  the  firm ;  and  that  the 
heirs  at  law  of  such  deceased  partner  held  the  title  in  trust  for 
the  surviving  partners,  to  pay  the  debt^  of  the  finn.  So  in 
Woolridge  v.  Wilkin,  (3  How.  Miss.  Bep.  360,)  the  court  of 
appeals  of  Mississippi  held,  that  lands  purchased  with  partner^ 
ship  funds,  and  which  had  been  subsequently  sold  to  pay  part, 
nership  debts,  were  in  equity  a  part  of  the  joint  stock  of  the  firm, 
and  that  the  widow  of  one  of  the  partners,  who  did  not  join  in 
the  conveyance,  and  whose  husband  died  subsequent  to.  the 
sale,  was  not  entitled  to  dower  in  the  undivided  share  of  the 
premises  of  which  her  husband  once  held  the  legal  title,  as  a 
tenant  in  common  with  his  copartners.  And  in  the  case  of 
Thayer  v.  Lane,  ( Walk.  Ch.  Rep.  200,)  Chancellor  Manning, 
of  Michigan,  decided  that,  as  between  the  partners  themselves, 
real  estate  purchased  with  partnership  funds  was  in  equity 
partnership  property,  and  that  as  between  them  it  should  be 
divided  as  such,  upon  thq  dissolution  of  the  firm ;  unless,  at 
the  time  of  the  purchase,  it  was  understood  to  be  an  individual 
and  not  a  partnership  transaction. 

Although  a  court  of  equity  considers  and  treats  real  property 
as  a  part  of  the  stock  of  the  firm,  it  leaves  the  legal  title  undis- 
turbed, except  so  far  as  is  necessary  to  protect  the  equitable 
rights  of  the  several  members  of  the  firm  therein.  And  in  the 
present  case,  Sumner  was  the  owner  of  the  one  half  of  the 
mortgaged  premises,  subject  to  the  equitable  hen  of  his  copart- 
ner thereon,  for  one  half  of  the  debts  which  the  latter  waa 
obliged  to  pay,  subsequent  to  the  dissolution  of  the  firm  ;  the 
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personal  property  of  the  copartnership  having  been  disposed  of 
at  the  time  of  such  dissolution.  That  prior  equitable  lien,  how- 
ever, was  paramount  to  the  subsequent  legal  lien  of  the  ap^ieL 
lant,  by  virtue  of  his  judgment.  For  the  separate  creditors  of 
the  individual  partners  have  no  equitable  right,  to  any  part  of 
the  partnership  property,  until  the  debts  of  the  firm  are  provided 
for,  and  the  rights  of  the  partners  as  between  themselves  fuUy 
protected.  (Nicholl  v.  Mumford,  4  John.  Ch.  Rep.  522.  Chris- 
tian V.  Ellis,  1  Gratt.  396.  Canumack  v.  Johnson,  1  Greenes 
Ch.  Rep.  163.    .Pierce  v.  Tierman,  10  Gill  Sf  John.  253.) 

The  Hen  which  the  appellant,  in  this  case,  had  obtained, 
upon  the  legal  title  of  his  judgment  debtor,  in  one  half 
of  the  equity  of  redemption  in  the  mortgaged  premises,  by  the 
prior  docketing  of  his  judgment,  must  therefore  yield  to  the 
superior  as  well  as  prior  equitable  claim  of  Naylor,  upon  the 
same  equity  of  redemption  as  partnership  property.  For  the 
general  lien  of  a  judgment  creditor,  upon  the  lands  of  his 
debtor,  is  subject  to  all  equities  which  existed  against  such 
lands,  in  favor  of  third  persons,  at  the  time  of  the  recovery  of 
the  judgment.  And  the  court  of  chancery  will  so  control  the 
legal  lien,  of  the  judgment  creditor,  as  to  restrict  it  to  the  actual 
interest  of  the  judgment  debtor  in  the  property;  so  as  fuUy  to 
protect  the  rights  of  those  who  have  a  prior  equitable  interest 
in  such  property,  or  in  the  proceeds  thereof.  (  White  v.  Car- 
penter, 2  Paige's  Rep.  217.  Kierstead  v.  Avery,  4  Idem,  9. 
Matter  of  Howe,  1  Idem,,  125.) 

The  respondent,  therefore,  is  entitled  to  the  whole  surplus 
proceeds  which  are  in  litigation  here.  And  the  decretal  order 
of  the  vice  chancellor  must  he  aflSrmed  with  costs. 
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In  the  matter  of  Burr,  a  lunatic. 

Where  the  chancellor  becomes  satisfied  that  a  person  who  has  been  found  to  be  ( 
lunatic,  upon  an  inquisition  issued  out  of  the  court  for  that  purpose,  has  so  far 
recovered  bis  reason  as  to  be  capable  of  disposing  of  his  estate,  by  will,  with  sense 
and  judgment,  he  has  the  power  to  suspend  the  proceedings  against  such  lunatic, 
partially,  so  as  to  enable  him  to  make  a  will. 

But  the  chancellor  will  direct  such  will  to  be  made  under  the  superintendence  of 
some  proper  officer  of  the  court,  in  order  to  guard  such  a  testator  against  the  im- 
mediate exercise  of  any  undue  or  improper  influence. 

The  court  of  chancery  has  the  power  to  suspend  the  operation  of  a  commission  and 
an  inquisition,  in  a  case  of  lunacy,  so  far  as  to  allow  the  individual,  who  had  been 
found  to  be  a  lunatic,  to  make  a  testamentary  disposition  of  his  property ;  without 
discharging  the  proceedings  entirely  and  restoring  him  to  the  full  control  of  his 
property,  for  every  purpose. 

'  This  was  a  petition,  by  Charles  Burr,  to  supersede  the  com- 
mission of  lunacy  so  far  as,  to  enable  him  to  make  a  will  dis- 
posing of  his  estate  in  case  of  his  death.  By  the  death  of  his 
father,  in  1844,  the  petitioner  became  entitled  to  a  very  large 
estate ;  consisting  mostly  of  personal  property.  At  that  time 
his  mind  had  become  so  far  impaired  by  irregular  habits,  and 
the  neglect  of  those  who  should  have  watched  over  and  pro- 
tected him,  that  he  was  found  to  be  of  unsound  mind,  so  as  to 
be  incapable  of  managing  his  person  and  estate.  A  committee 
of  his  estate  was  therefore  appointed.  And  the  chancellor  had 
directed  another  person  to  be  appointed  the  committee  of  his  per- 
soil,  w^ith  a  liberal  allowance  to  the  petitioner  for  his  support 
and  travelling  expenses ;  and  with  directions  to  the  committee 
of  his  person  to  employ  a  competent  man  as  a  travelling  coni- 
finnion^  and  otherwise  to  assist  in  keeping  him  out  of  difficulty, 
and  to  endeavor  if  possible,  to  restore  his  mind  to  its  former 
strength  and  vigor.  Burr  subsequently  presented  a  petition, 
accompanied  by  the  affidavits  of  several  respectable  men  who 
had  been  in  the  habit  of  seeing  and  conversing  with  him  for 
the  last  two  years,  stating  that  his  mind  was  so  far  restored 
that  he  was  now  competent  to  make  a  judicious  and  vahd  dis- 
position of  his  estate  by  last  will  and  testament ;  and  that  he 
was  desirous  of  disposing  of  his  estate  by  will  in  a  different 
manner  from  that  in  which  it  would  be  disposed  of,  by  law,  io 
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case  he  should  die  without  a  will.  He  therefore  prayed  thai 
he  might  be  allowed  to  attend  in  open  court,  or  before  some 
master  or  other  officer  thereof,  for  the  purpose  of  being  examined 
as  to  the  state  of  his  mind  and  his  competency  to  make  a  valid 
will ;  and  that  he  might  be  authorized  and  allowed,  under  the 
personal  protection  and  superintendence  of  the  court,  or  some 
officer  thereof,  to  make  a  will,  and  thereby  to  dispose  of  his 
estate,  in  such  way  and  manner  as  he  might  desire,  under  and 
in  conformity  to  the  laws  of  the  state ;  and  that  the  cominission 
and  inquisition  &c.  might  be  so  far  susoended  as  to  allow  him 
to  make  such  will. 

The  Chancellor.  I  have  duly  considered  this  petition, 
and  have  examined  and  conversed  with  the  petitioner  for  t}ie 
purpose  of  ascertaining  the  state  of  his  mind.  And  I  am  satis- 
fied his  mind  is  so  far  restored  as  to  enable  him  to  dispose  of 
his  estate  by  will  with  sense  and  judgment ;  provided  he  is 
allowed  to  do  so  under  the  superintendence  of  some  proper  offi  • 
ceT  of  the  court,-  to  guard  him  against  the  immediate  exercise 
of  any  undue  or  improper  influence.  It  also  appears,  from  the 
petitioner's  statements  as  to  the  situation  of  his  family  connec- 
tions, that  all  his  personal  estate,  in  case  of  his  death  without  a 
will,  would  go  to  the  surviving  brother  and  sister  of  his  deceased 
mother,  as  his  next  of  kin ;  one  of  whom  is  a  man  of  great 
wealth.  And  there  are  a  great  number  of  first  cousins  of  the 
petitioner,  the  children  of  deceased  brothers  and  sisters  of  his 
mother ;  some  of  which  cousins,  as  he  states,  have  peculiar 
claims  upon  liis  bounty,  on  account  of  the  kindness  and  care 
which  their  deceased  parents  bestowed  upon  him  when  he  was 
in  a  situation  to  need  it.  But  as  the  statute  of  distributions,  in 
this  state,  does  not  allow  of  representation  among  collateral 
relatives  of  the  decedent,  beyond  nephews  and  nieces,  none  of 
his  cousins  will  be  entitled  to  share  in  his  personal  estate,  if  he 
should  die  in  the  lifetime  either  of  his  uncle  or  of  his  aunt. 
Although  such  an  event  is  very  improbable,  he  should  unques- 
(ionably  be  permitted  to  make  a  will;  disposing  of  his  estate 
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according  to  his  own  wishes,  if  his  mind  is  not  now  unsound  si 
as  to  render  him  incompetent. 

I  think  the  general  state  of  his  mind  has  greatly  improved 
since  the  finding  of  the  inquisition,  in  this  matter,  mol-e  than 
two  years  since.  And  if  a  commission  were  to  be  issued  against 
him,  at  this  time,  he  would  not,  probably,  be  found  to  be  a 
pel  son  of  unsound  mind.  But  as  his  mental  powers  are  not 
yet  fully  restored  to  their  original  strength  and  vigor,  it  might 
not  be  a  discreet  exercise  of  the  power  of  the  court  now  to  dis- 
charge his  committee,  and  restore  him  to  the  entire  control  tf 
his  property,  and  thereby  to  leave  him  exposed  to  the  arts  and 
devices  of  those  who  might  be  disposed  to  take  advantage  of 
the  weakness  of  his  mind,  to  defraud  him  of  his  estate. 

The  only  question  in  this  case  is  as  to  the  power  of  this  court 
to  suspend  the  operation  of  the  commission,  and  of  the  inquisi 
tion,  so  far  as  to'  allow  him  to  make  a  testamentary  disposition 
of  his  property,  without  discharging  the  proceedings  against 
him  entirely,  and  restoring  him  to  the  full  control  of  his  estate 
for  every  purpose.  But  upon  a  careful  examination  of  the 
question,  I  think  the  court  has  the  power  to  discharge  the  pro- 
ceedings against  him  partially;  retaining  the  control  of  his 
property  so  far  only  as  may  be  deemed  necessary  to  protect  the 
same  for  his  benefit.  This  has  frequently  been  done  by  the 
court  in  the  case  of  habitual  drunkards,  who  had  been  found 
incapable  of  governing  themselves  and  managing  their  prop- 
erty, and  who  were  actually  endeavoring  to  abandon  their 
former  degrading  habits ;  but  who  had  not  yet  so  far  overcome 
the  cravings  of  their  diseased  appetites  as  to  render  it  safe  to 
put  their  property  wholly  under  their-  control.  The  case  under 
consideration  is  similar  in  principle ;  although  the  petitioner's 
ongmal  incompetency  did  not  arise  entirely  from  his  indulgence 
in  the  use  of  intoxicating  liquors,  but  was  produced,  in  a  great 
measure,  by  other  causes,  which  are  now  removed. 

I  shall  therefore  direct  an  order  to  be  entered,  to  discharge 
the  petitioner  from  the  commission  and  inquisition,  and  from 
the  control  of  the  committees  of  his  person  and  of  his  estate, 
80  far  ds  to  permit  him  to  make  a  will  under  the  advice  ami 
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with  tae  sanction  of  the  vice  chancellor  of  the  fourth  circmt, 
disposing  of  bis  property,  or  any  part  of  it,  after  his  death,  in 
such  manner  as  he  may  think  proper ;  which  will  he  is  to  be 
at  hberty  to  revoke  and  cancel  entirely  without  such  sanction. 
But  he  is  not  to  revoke  such  will  in  part,  nor  make  a  new  will, 
without  the  advice  and  sanction  of  such  vice  chancellor,  or  of 
one  of  the  justices  of  the  supreme  court  to  be  elected  under  the 
provisions  of  the  present  constitution  of  this  state,  until  the  con- 
trol of  his  property  shall  be  fully  restored  to  him,  or  until  the 
fiirther  order  of  the  court. 

Such  an  order  wUl  of  course  be  without  prejudice  to  the 
rights  of  the  petitioner's  heirs  at  law,  or  next  of  kin,  to  contest 
the  validity  of  his  will,  if  he  should  make  one,  and  should  die 
leaving  it  imrevoked.  The  sole  object  of  the  order  bemg  to 
remove  the  technical  objection,  that  a  person  who  has  been 
found  by  inquisition  to  be  incapable  of  governing  himself  and 
managing  his  affairs,  is  legally  inpompetent  to  make  a  vaUd 
will,  while  his  person  and  property  are  under  the  control  of  the 
committee  appointed  by  the  court. 


Spear,  executor,  &c.  vs.  Tinkham  and  others. 

Where  an  executor  mixes  up  tli«  trust  funds  with  his  own,  or  neglects  to  keep  reg- 
ular accounts  of  the  investments,  and  of  the  interest  received  upon  such  funds  from 
time  to  time,  he  is  chargeable  with  interest  as  if  the  fund  had  been  kept  invested 
upon  interest,  payable  periodically,  and  as  if  the  payments  had  been  made  by  him 
from  the  interest  and  principal  thus  received,  and  in  hand,  when  the  payments  from 
the  trust  fund  were  made  by  him.  And  interest-  should  not  be  computed  upori 
the  capital  fund  for  a  term  of  years,  with  a  deduction  of  the  payments,  and  inter- 
est on  such  payments  in  the  meantime. 

As  a  general  rule,  where  there  is  a  bequest  of  the  whole  of  the  testator's  persona, 
estate,  or  of  the  residue  thereof  after  payment  of  debts  and  legacies,  to  one  person 
for  life,  with  a  remainder  to  others  after  the  termination  of  such  life  estate  therein^ 
the  whole  must  be  converted  into  money  and  invested  in  permanent  securities  by 
the  executor,  and  the  income  paid  over  to  the  person  entitled  to  the  life  estate. 

The  rule  is  the  same  where  a  residuary  beqdest  for  life,  or  for  a  limited  term,  enn 
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braces  artiijles  not  necessarily  consumed  in  the  using — such,  as  furnitiije,  hooks, 
plate,  &c.  and  a)so  property  which  must  be  so  consumed ;  unless  the  will  indi> 
cates  an  intention,  on  the  part  of  the  testator,  that  the  legatee  for  life  shall  enjoy 
the  property,  or  some  particular  part  thereof,  in  its  then  state,  as  a  speciiic  bequest. 
Whenever  specific  articles,  not  necessarily  consumed-  in  using,  are  bequeathed  to  i 
legatee  for  life,  with  a  limitation  over,  and  without  any  direction  to  the  executoi 
to  hold  them  in  trust  for  the  remainder-man,  the  executor  is  authorized  to  deliver 
the  same  to  the  person  entitled  to  a  life  estate  therein ;  taking  from  such  person 
an  inventory  and  receipt,  specifying  that  such  articles  only  belong  to  the  first  taker 
for  life,  and  that  afterwards  they  are  to  be  delivered  to  the  legatee  who  is  entitled 
to  them  in  remainder. 

This  was  an  appeal  from  the  sentence  and  decree  of  the 
surrogate  of  Ontario  county,  upon  the  final  settlement  of  the 
account  of  the  appellant,  as  the  executor  of  J.  Tinkham,  de- 
ceased. The  testator  died  in  1822,  leaving  his  wife  and  three 
children  surviving  him.  By  his  will  he  bequeathed  to  his  widow 
the  use  and  occupation  of  his  personal  property ;  and  directea 
that  the  Baptist  Church  in  Palmyra  should  have  the  guardian 
ship  and  control  of  such  use,  for  her  benefit.  And  after  the 
decease  of  the  widow,  he  gave  the  property  to  his  son  and  two 
daughters.  The  estate  of  the  testator,  after  payment  of  his 
debts  and  the  expenses  of  administration,  amounted  to  about 
$600.  By  the  direction  of  the  church  the  executor  delivered 
to  the  widow,  shortly  after  the  death  of  the  testator,  about  $100, 
of  the  property  mentioned  in  the  inventory,  and  $10,76  in 
motley.  The  residue,  the  executor  converted  into  money,  and 
for  a  time  kept  it  separate  from  his  ovra  funds,  but  finally  mix- 
ed and  loaned  it  out  with  his  own  moneys,  indiscriminately. 
The  widow  died  in  May,  1841,  and  between  the  death  of  the 
testator  and  that  time,  the  executor  paid  out  of  the  estate  to  the 
widow,  or  for  her  support,  about  $800.  The  surrogate  allowed 
to  the  executor  fuU  commissions  upon  the  amoimt  of  the  inven- 
tory ;  and  also  five  per  cent  upon  all  the  payments  made  to  the 
widow,  as  an  extra  compensation  for  his  seiTices.  He  also 
allowed  him  for  all  the  payments  made  to  the  widow,  or  for  het 
support ;  although  they  considerably  exceeded  the  whole  interest 
upon  the  value  of  the  property,  in  the  hands  of  the  executor,  Iji 
which  she  had  a  life  estate.  And  he  stated  the  account  by 
charging  tl^e  executor  from  time  to  time  with  interest  upwi  tlw 
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balances  iii  his  hands,  after  one  year  from  the  death  of  the  testator, 
and  crediting  him  with  the  payments,  so  as  to  apply  snch  pay- 
ments first  to  the  satisfaction  of  the  interest  then  accrued,  and  the 
residue  towards  the  reduction  of  the  capital  of  the  estate  in  his 
hands.  In  this  mode  of  stating  the  account,  a  balance  was 
found  in  the  hands  of  the  executor,  in  Feb.  1845,  of  $194,14. 
Out  of  this  sum  the  executor  was  allowed,  for  costs  and  expenses, 
and  for  surrogate's  fees,  <fcc.  $45,67.  And  the  balance  he  was 
decreed  to  pay  to  the  three  children  of  the  testator  equally,  with 
interest  after  the  20th  of  March,  1845.  But  the  executor  was 
allowed  to  retain  out  of  the  amount  payable  to  each  of  the 
legatees,  a  commission  of  five  per  cent.  The  executor  appealed 
from  the  whole  decree  ;  and  the  respondents  having  neglected 
to  appear  and  answer  the  petition  of  appeal,  the  case  was  heard 
ex  parte  as  against  them. 

T.  R.  Strong,  for  the  appellant 

The  Chancellor.  The  surrogate  adopted  the  legal  mode 
in  computing  the  interest,  in  this  case,  if  any  interest  account 
was  proper  in  settling  the  account  between  the  executors  and 
those  who  were  entitled  to  the  personal  property  after  the  death 
of  the  widow.  Where  an  executor  mixes  up  the  trust  funds 
mth  his  own,  or  neglects  to  keep  regular  accounts  of  the  invest- 
ments and  interest  received  upon  such  funds  from  time  to  time, 
there  is  no  other  way  in  which  justice  can  be  done  to  the  cestuis 
que  trust,  than  to  charge  him  with  interest  as  if  the  fund  had 
heen  kept  invested  upon  interest,  payable  periodically,  and  as 
if  the  payments  had  been  made,  by  him,  from  the  interest  and 
principal  thus  received  and  in  hand  when  the  several  payments 
Irom  the  trust  fund  were  made  by  him.  And  interest  should 
not  be  computed  upon  the  capital  fund,  for  a  term  of  years, 
with  a  deduction  of  the  payments,  and  interest  on  such  pay- 
ments, as  claimed  in  the  schedules  presented  to  the  surrogate 
in  this  case.  Considering  the  \vill,  therefore,  as  giving  to  the 
children  of  ihe  testator  only  so  much  of  the  personal  estate  a« 
might  wot  be  wanted  for  the  use  and  support  of  the  widow  lh« 
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decree  of  the  surrogate  is  Jess  favorable  to  the  respondents  than 
it  should  have  been.  For  the  surrogate  has,  in  efiV.ct,  allowed 
tne  executor  ten  per  cent  commissions  upon  all  the  capital  of 
the  estate  of  the  decedent  which  was  not  delivered  over  to  the 
widow  in  the  first  place ;  and  five  per  cent  upon  the  part  thus 
delivered  to  her,  and  upon  the  interest  subsequently  received. 
And  there  are  some  other  errors  in  favor  of  the  respondents. 

The  surrogate  was  wrong,  however,  in  the  construction  of  the 
will,  if  he  has  correctly  stated  its  contents  in  his  return.  And 
instead  of  allowing  to  the  executor  any  payments  made  to  or  on 
account  of  the  widow,  out  of  the  capital  of  the  estate,  he  should 
have  charged  him  with  the  whole  capital  in  his  hands,  exclu- 
sive of  the  ispecific  articles  of  personal  property,  which  would  not 
be  consumed  in  the  using,  delivered  to  her  soon  after  the  death 
of  the  testator.  There  is  nothing  in  the  will,  as  set  out,  frow 
which  it  can  be  inferred  that  the  testator  intended  to  give  tc 
■  his  widow  any  part  of  the'  capital  of  his  personal  estate.  He 
gave  to  her  merely  the  use  and  occupation  thereof  for  life ; 
expressly  bequeathing  it  to  his  three  children  after  her  death. 
The  placing  of  the  guardianship  and  control  if  such  use  in  the 
trustees  of  the  church,  if  it  was  not  absolutely  void  as  a^  trust, 
could  not  enlarge  her  life  estate  in  the  property.  It  was,  at 
most,  constituting  the  church,  in  its  corporate  capacity,  a  trustee 
of  her  interest  in  the  testator's  estate. 

As  a  general  rule,  where  there  is  a  bequest  of  the  whole  of 
the  testator's  personal  estate,  or  of  the  residue  thereof  after  pay- 
ment  of  debts  and  legacies,  to  one  person  for  hfe,  with  a  remain- 
der over  to  others  after  the  termination  of  such  life  estate 
therein,  the  whole  must  be  converted  into  money,  and  invested 
in  permanent  securities,  by  the  executor,  and  the  income  paid 
over  to  the  person  entitled  to  the  life  estate.  {How  v.  Earl  of 
Portsmouth,  7  Ves- 137.  Fearns  v.  Young,  9  Idem,  549.  Shvr 
ler  V.  Covenhoven,  2  Paige's  Rep.  122.)  The  rule  is  the  same 
where  the  residuary  bequest  for  life,  or  for  a  limited  term,  em- 
biaces  articles  not  necessarily  consumed  in  the  using ;  such  as 
furniture,  books,  plate,  &c.,  as  well  as  property  which  must  be 
o  consumed  ;  unless  the  will  contains  indications  of  an  inte 
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tion,  on  tiie  part'of  the  testator,  that  the  legatee  for  life  should 
enjoy  the  property,  or  some  particular  parts  thereof,  in  its  then 
state,  as  a  specific  bequest  for  life.  (Mills  v.  Mills,  7  Sim.  Rep. 
501.  Randall  v.  Randall,  3  Mer.  Rep.  193.  Collins  v.  Collins, 
2  Myl.  £/•  Keen,  703.  Alcock  v.  Sloper,  Idem,  699.  Bethum 
V.  Kine-Ji/,  1  Mi/l.  ^  Craig,  114.  Pickering  v.  Pickering,  4 
Idem,  28>>  )"  Wherever  specific  articles,  not  necessarily  con- 
sumed in  using,  are  bequeathed  to  a  legatee  for  life,  with  a 
limitation  over,  and  without  any  direction  to  the  executor  to 
hold  them  in  trust  for  the  remainder-man,  the  executor  is 
authorized  to  deliver  the  same  to  th^  person  entitled  to  a  life 
estate  therein ;  taking  from  such  person  an  inventory  and  re- 
ceipt stating  that  such  articles  only  belong  to  the  first  taker,  for 
life,  and  that  afterwards  they  are  to  be  delivered  to  the  legatee 
who  is  entitled  to  them  in  remainder.  [Leake  v.  Bennet,  1 
West's  Ch.  Rep.  284.  Bill  v.  Kinaston,  2  Atk.  82.  Foley 
V.  Burnell,  1  Bro.  O.  C.  279.) 

The  precise  language  of  the  will  is  not  given  in  the  surro- 
ate's  return,  in  this  case,  nor  does  the  return  state  what  was  the 
nature  of  the  property  that  was  delivered  to  the  widow  soon 
after  the  testator's  death.  Perhaps,  therefore,  the  executor  may 
have  been  authorized  to  deliver  to  her  that  part  of  the  property, 
except  the  |10,76  in  money,  to  be  kept  by  her  for  life,  and  to 
oe  received  from  her  by  the  children  at  her  death.  But  even 
If  the  executor  was  not  answerable  to  the  children  for  that  part 
of  the  capital  of  the  personal  property,  he  was  bound  to  keep 
the  capital  of  the  residue  of  the  estate  properly  invested,  for  the 
use  of  the  testator's  uon  and  daughters  after  the  death  of  the 
ddow.  And  the  interest  or  income  alone  of  that  part  of  the 
<5state  should  have  been  paid  to  the  widow,  or  paid  out  for  her 
siapport,  according  to  the  true  construction  of  the  will,  so  far 
as  an  opinion  of  its  terms  can  be  formed  from  the  return  of  the 
surrogate.  If  the  respondents  had  appealed  from  the  sentence 
and  decree  of  the  surrogate,  therefore,  I  should,  upon  this  return, 
have  been  bound  to  charge  the  executor,  for  the  capital  of  the 
fund  belonging  to  them,  and  interest  thereon  after  the  death  of 
the  widow,  with  an  amount  three  or  four  times  as  large  as  the 
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executor  has  been  charged  therefor,  by  the  surrogate.    Tha 
present  appellant  then  has  no  ground  to  complain  of  the  decree. 
The  sentence  and  decree  appealed  from  is  therefore  affirmed; 
and  the  proceedings  are  to  be  remitted  to  the  surrogate. 


Bennett  vs.  Byrne  and  others. 

[Concurred  in,  5  Eedf .  262.] 

Upon  the  appointment  of  a  general  guardian  for  an  infant,  by  a  surrogate,  the  gnr- 
rogate  should  ascertain,  by  the  examination  of  witnesses,  the  probable  amount  of 
the  personal  estate,  and  of  the  income  of  the  realty  during  the  minority  of  tho 
infant.  And  he  should  direct  the  guardian  to  give  a  bond,  with  sureties,  in  doubls 
that  amount ;  and  should  requite  the  sureties  to  justify  in  at  least  the  amount  of 
the  penalty  of  such  bond. 

In  mediing  an  appointment  of  a  guardian  for  an  infant,  the  true  interest  of  the  infant 
is  to  be  consulted,  rather  than  the  interests,  or  the  wishes,  of  those  who  are  desi- 
rous of  the  guardianship. 

The  fact  that  the  mother  of  an  infant,  upon  her  death-bed,  expressed  the  wish  that 
a  particular  relative -shoiild  adopt  such  infant  and  bring  it  up  as  his  own,  and  should 
see  that  its  property  was  not  wasted,  should  have  a  preponderating  influence  vrith  ■ 
the  surrogate,  other  things  being  equai,  in  favor  of  the  appointment  of  such  person 
as  guardian  of  the  infant. 

The  probability,  if  a  particular  person  should  be  appointed  guardian  of  an  infant, 
that  the  estate  will  be  subjected  to  the  expense  of  a  new  appointment,  within  a 
very  short  time,  and  to  the  other  expenses  incident  to  a  change  of  guardianship, 
is  a  circumstance  entitled  to  some  weight  in  favor  of  the  appointment  of  another 
person,  by  the  surrogate. 

Where  a  person,  applying  to  be  appointed  guardian  of  an  infant,  is  already  the  trustee 
of  such  infant,  for  the  purpose  of  expending  the  income  of  an  estate  for  his  sup- 
port and  education,  it  is  a  circumstance  in  favor  of  his  appointment  as  such  guar- 
dian; in  order  that  the  infant  may  .not  be  subjected  to  the  expense  of  separate 
accounts  of  the  expenditures  for  his  support ;  the  one  on  the  part  of  the  trustee, 
and  the  other  by  the  guardian. 

This  was  an  appeal,  from  an  order  of  the  surrogate  of  the 
county  of  Greene,  appointing  Polly  Byrne  guardian  of  the 
person  and  estate  of  James  Byrne,  an  infant.  The  facts  in  the 
case,  as  they  appeared  in  the  return  of  the  surrogate,  were  as 
follows :  .Tames  Byrne,  the  father  of  the  infant,  married  the 
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daughter  of  John  Bennett,  the  appellant,  in  1842,  and  died  at 
the  bouse  of  his  father-in-law,  m  March,  1845,  leaving  his  wife 
surviviug  him.  By  his  will  he  bequeathed  the  income  of  $1500 
to  his  mother  for  life,  and  directed  the  principal  of  that  legacy 
to  be  equally  divided  between  his  two  sisters,  after  his  mother's 
death.  And  the  residue  of  his  personal  estate  he  bequeathed 
to  his  wife,  and  to  his  heir,  born  after  his  death  ;  with  a  limit 
ation  over  to  his  mother  and  sisters  in  case  his  wife  should  die 
without  leaving  any  heirs  by  him.  Pour  days  after  the  death 
of  James  Byrne,  the  infant  was  born.  And  its  mother,  Abigail 
Bpue,  was  sick  from  that  time  until  her  death ;  which  occur- 
red in  June  of  the  same  year.  She  had  made  her  home  at  her 
father's,  from  the  time  of  her  marriage  imtil  her  death  ;  her 
husband,  while  living,  being  engaged  in  saihng  one  of  the 
North  river  steamboats,  and  being  much  of  his  time  absent. 
Shortly  before  her  death  she  gave  her  infant  child  to  her  father, 
and  requested  him  to  take  care  of  it  as  his  own.  She  also  en- 
joined upon  him  to  have  it  religiously  instructed  and  sent  to 
the  sabbath  school,  and  to  be  careful  to  preserve  its  property 
so  that  it  should  not  be  squandered.  By  her  will,  which  was 
made  about  a  fortnight  before  her  death,  she  bequeathed  to  her 
father,  as  her  executor  and  tnistee,  all  her  interest  in  the  estate 
of  her  deceased  husband,  as  his  residuary  legatee,  in  trust  for 
the  sole  benefit  of  her  infant  son.  And  she  directed  her  execu- 
iov  and  trustee  to  invest  the  same  in  such  manner  as  he  should 
deem  safe  and  most  productive,  and  to  apply  so  much  of  the 
•iicome  thereof  as  he  might  deem  necessary  to  the  support  and 
iducation  of  the  infant.  In  case  the ,  infant  should  die  under 
twenty-one,  she  gave  one-fourth  of  her  property  to  her  cousin 
A.  B.,  who  at  the  time  of  the  making  of  the  will  was  perform- 
ing the  duties  of  a  mother  to  the  infant,  and  the  other  three- 
fourths  thereof  she  gave  to  the  appellant. 

The  nearest  relatives  of  the  infant,  after  the  death  of  his 
mother,  were  his  paternal  grandmother,  Polly  Byrne,  a  widow 
lady  between  seventy  and  eighty  years  of  age,  and  her  two 
maiden  daughters,  who  lived  with  their  mother,  and  who  during 
the  hfe  of  tJie  infant's  father  had  derived  their  principal  suppon 
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from  him ;  George  Byine,  a  paternal  uncle,  who  was  married 
and  had  foxu:  small  children ;  John  Bennett,  the  maternal 
grandfather  of  the  infant,  then  between  fifty-five  and  sixty 
years  of  age ;  and  H.  Bennett,  the  maternal  uncle,  a  bachelor 
of  twenty-five,  who  resided  with  his  father.  The  wife  of  J. 
Bennett  was  about  fifty-five,  and  had  no  children.  She  was 
the  sister  of  the  infant's  maternal  grandmother,  and  had  lived 
in  the  same  family  with  the  mother  of  the  infant  for  about 
twenty  years,  but  was  not  in  good  health. 

About  a  month  after  the  death  of  the  infant's  mother,  G. 
Byrne,  the  paternal  uncle,  applied  to  the  smrogate  to  be  ap 
pointed  guardian  of  the  infant ;  and  notice  of  the  application 
was  directed  to  be  given  to  the  maternal  grandfather.  The  lat- 
ter appeared  and  opposed  that  application ;  which  was  finally 
abandoned.  The  appellant  thereupon  asked  for  the  appoint- 
ment for  himself;  and  the  surrogate  directed  notice  to  be  given 
to  the  paternal  uncle  and  grandmother.  They  both  appeared 
before  the  surrogate  and  claimed  the  appointment.  And  after 
hearing  of  the  parties  and  their  proofs,  the  surrogate  denied  the 
application  of  the  appellant,  and  appointed  Polly  Byrne,  the  ma- 
ternal grandmother,  the  guardian,  upon  her  executing  a  bond 
,  with  sureties  in  the  penalty  of  $7,000.  The  surrogate  aftenvards 
approved  of  a  bond  executed  by  the  guardian  and  her  sureties, 
without  requiring  the  sureties  to  justify ;  although  the  counsel 
for  the  appellant  requested  to  be  heard  before  him  in  relation  to 
the  sufficiency  of  the  bond.  And  the  petition  of  appeal  stated 
that  the  sureties  were  wholly  insufficient,  and  that  one  of  them 
was  not  worth  the  sum  of  $500,  over  and  above  his  debts. 

M.  T.  Reynolds  ^  J.  Van  Yleck,  for  the  appellant. 

H.  Hogeboom,  for  respondents,  Polly  and  George  Byrne. 

The  Chancellor.  It  was  improper  to  approve  of  the  bond, 
<rf  the  sureties,  without  requiring  them  to  justify.  The  return 
of  the  surrogate  that  he  knew  the  sureties  to  be  responsible, 
amounts  to  nothing.     For  I  cannot  infer,  from  that,  that  ht 
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means  to  return  ■under  his  oath  of  office  that  he  knew  they 
were  worth  $7000  over  and  above  all  debts  and  responsibilities. 
The  proper  course  for  the  surrogate,  upon  the  appointment  of  a 
guardian,  is  to  ascertain,  by  the  examination  of  witnesses,  the 
probable  amount  of  the  personal  estate,  and  of  the  income  of 
the  realty  during  the  minority  of  the  infant.  And  when  he  has 
done  that,  he  should  direct  the  guardian  to  give  a  bond,  with 
sureties,  in  double  that  amount ;  and  should  require  the  sure- 
ties to  justify  in  at  least  the  amount  of  the  penalty  of  such  bond. 
In  this  case  there  does  not  appear,  by  the  return,  to  have  been 
any  evidence  as  to  the  value  of  the  personal  estate,  or  of  the 
income  of  the  real  estate,  which  came  to  the  infant  from  his 
father.  The  half  of  the  residuary  estate  of  the  father,  which 
was  bequeathed  to  the  infant  by  his  mother,  being  by  her  will 
placed  in  the  hands  of  her  executor  and  trustee,  could  not  come 
to  the  possession  of  the  guardian,  and  therefore  need  not  have 
been  included  in  the  bond.  But  the  value  of  the  other  personal 
estate  of  the  infant,  with  the  interest  thereof  during  his  minor- 
ity, and  the  probable  value  of  the  income  of  his  real  estate, 
during  the  same  period,  should  have  been  ascertained  by  the 
examination  of  those  who  were  acquainted  with  the  situation 
and  value  of  the  property.  And  the  penalty  of  the  bond,  and 
the  justification  of  the  sureties  in  such  bond,  should  have  been 
■  regulated  accordingly. 

The  surrogate  also  erred,  in  this  case,  in  refusing  to  appoint 
^he  appellant  the  guardian  of  the  infant,  and  in  committing 
the  guardianship  to  the  grandmother.  There  are  several  con- 
siderations which  should  have  induced  the  appointment  of 
:he  maternal  grandfather.  In  making  such  an  appointment, 
the  true  interest  of  the  minor  should  be  consulted,  rather  than 
the  interes1,s  or  the  wishes  of  those  who  are  contending  for  the 
guardianship.  Here  the  appellant  was  already  the.  trustee  of 
the  infant,  to  expend  the  income  of  the  mother's  estate  in  his 
support  and  education.  And  the  appointment  of  any  other 
p(»-son  as  guardian  might  subject  the  infant  to  the  expense  of 
fcuparate  accounts  of  the  expenditures  for  his  support ;  the  one 
on  the  part  of  the  executor  and  trustee  of  the  mother,  who  w^ 
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charged  with  the  support  and  feducation  of  the  infant  out  of  the 
income  of  the  property  bequeathed  by  her,  and  the  other  by  the 
guardian  of  the  estate  which  came  to  the  infant  directly  from 
his  father.  It  would  also  be  likely  to  lead  to  collisions  between 
the  executor  and  the  guardian,  as  to  what  expenditures  were 
necessary  and  proper  for  the  infant,  and  as  to  the  manner  in 
which  he  should  be  brought  up  and  educated.  For  each  would 
have  a  discretion  to  exercise,  upon  the  subject  of  necessary  ex 
penditures  for  those  purposes. 

Again ;  the  strongly  expressed  wish  of  the  mother,  upon  her 
death-bed,  that  the  appellant  should  adopt  her  orphan  child,  then 
about  twelve  weeks  old,  and  bring  it  up  as  his  own,  and  should 
see  that  its  property  was  not  wasted,  was  a  circvunstance  which 
ought  to  have  had  a  preponderating  influence  in  favor  of  the 
appointment  of  the  appellant ;  other  thiags  being  equal.  The 
fact  that  Mrs.  Byrne  was  far  advanced  in  years,  was  not  of  it^ 
self  conclusive  against  her.  For  it  appeared  that  she  had 
two  maiden  daughters,  li^Tng  with  her,  who  could  see  that  the 
infant  was  properly  cared  for.  But  the  probability  that  if  she 
was  appointed  the  infant's  estate  would  be  subjected  to  the  ex- 
pense of  a  new  appointment  within  a  very  few  years,  and  to 
other  incidental  expenses  necessarily  attending  a  change  of 
guardianship,  was  a  circumstance  which  was  entitled  to  some 
weight  in  favor  of  the  appellant.  ,  The  fact  that  George  Byrne 
had  four  young  children  who  would  require  the  whole  attention 
of  his  wife,  rendered  it  pretty  certain  that  the  infant  would  be 
better  provided  for  in  the  family  of  the  grandmother,  or  of  the 
maternal  grandfather,  than  in  the  family  of  that  uncle.  Al- 
though the  present- wife  of  the  appellant  was  not  the  grand- 
mother of  the  child,  she  was  not  a  stranger  to  it  in  blood.  And 
the  fact  that  she  had  resided  in  the  family  of  her  present  hus- 
band during  her  sister's  life,  and  that  the  mother  of  the  infant 
had  been  brought  up  under  her  care,  rendered  it  highly  proba 
ble  that  she  would  feel  a  strong  affection  for  the  orphan  child 
of  her  deceased  niece  ;  especially  as  she  had  no  children  of  hei 
own  to  draw  off  her  affections  from  it.  I  have  no  doubt,  there- 
fore, that  the  child  would  be  as  well  attended  to  in  the  family 
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of  the  appellant  as  it  would  be  in  that  of  its  maternal  grand- 
mother, in  her  straitened  circmnstances,  if  not  better. 

The  surrogate  theriefore  should  have  granted  the  application 
of  the  appellant,  and  thus  left  the  child  where  it  had  been  placed 
by  the  request  of  its  dying  mother.  The  orders  appealed  from 
must  be  reversed ;  and  the  proceedings  must  be  remitted  to  the 
surrogate,  with  directions  to  him  to  appoint  the  appellant  the 
guardian,  of  the  person  and  estate  of  the  infant,  upon  his  giving 
a  bond  in  the  usual  form,  in  a  penalty  of  at  least  double  the 
value  of  the  personal  estate  of  the  infant,  other  than  that  which 
came  from  the  mother,  including  interest  thereon  during  the 
infant's  minority,  and  the  probable  income  of  the  real  estate 
during  the  same  period ;  with  two  sufficient  sureties  wh&  can 
justify  in  the  amount  of  the  penalty  of  the  bond. 

The  costs  of  the  guardian  ad  litem  of  the  infant,  and  the 
costs  of  the  appellant,  upon  this  appeal  and  in  the  proceedings 
before  the  surrogate,  are  to  be  paid  out  of  the  personal  estate  of 
the  infant  which  shall  come  into  the  appellant's  hands  aa 
guardian. 

And,  it  being  suggested  that  one  of  the  parties  to  this  appeal 
has  died,  since  the  argument  here,  the  decree  to  be  entered  upon 
this  decision  is  to  b&  entered  nunc  pro  tunc,  as  of  the  time 
when  the  appeal  was  heard. 


Pitkin  vs.  The  Long  Island  Rail-Road  Company. 

An  agreement  made  by  a  rail-road  company,  with  a  person  o  (ming  land  adjacent  to 
the  rail-road,  to  establish  and  maintain  a  permanent  turnout  track,  and  stopping 
place,  at  a  particular  point,  in  the  neighborhood  of  his  property,  and  to  stop  there 
with  the  freight  trains  and  passenger  cars  of  the  company,  is,  in  substance,  the 
giant  of  an  easement,  or  servitude,  which  is  to  be  binding  upon  the  property  of  the 
lail-road  company,  as  the  servient  tenement,  for  the  benefit  of  the  owner  of  such  ad- 
jacent property,  and  of  all  those  who  shall  succeed  him,  in  his  estate,  as  ownen 
thereof.    And  such  an  agreement,  to  be  valid,  must  be  in  writing. 

Tlvs  negative  easement,  which  the  owner  of  the  dominant  tenement  is  to  ar  ^uun  b| 


222  (CASES  IN  CHANCERY.  [AphilO 


Pitkin  V.  The  Long  Island  Rail-Road  Company. 

Buch  an  agreement,  is  an  incorporeal  hereditament ;  the  right  or  title  to  which  can 
only  pass  by  grant,  or  deed  under  seal,  or  be  acquired  by  prescription. 

The  provision  of  the  revised  statutes,  declaring  that  no  estate  or  interest  in  lands,  oi 
any  trust  or  power  over  them,  shall  be  created  or  granted,  except  by  operation  of 
law,  or  by  a  deed  or  conveyance  in  writing,  &c.  is  sufficiently  broad  to  prevent  tha 
acquiring  of  an  easement  in  land  by  a  verbal  agreement  merely. 

A  parol  executory  agreement,  between  an  individual  and  a  rail-road  company,  that  the 
latter  shall  continue  to  stop  vrith  their  cars  at  a  particular  place,  adiacent  to  hia 
property,  a^  a  permanent  arrangement,  is  void  by  the  statute  of  frauds ;  because 
from  the  nature  and  terms  of  the  agreement  it  is  not  to  be  performed  within  one 
year  from  the  making  thereof. 

This  was  an  appeal  from  a  decree  of  the  assistant  vice  chan- 
cellor of  the  first  circuit,  dismissing  the  complainant's  bill  with 
costs.  The  object  of  the  bill  was  to  compel  the  Long  Island 
Rail-Road  Company  to  keep  up  and  maintain  a  turnout  track, 
and  permanent  stopping  place  for  its  freight  trains  and  its  pas- 
senger cars,  on  the  line  of  its  rail-road,  at  a  place  called  tha 
trotting  course  lane ;  for  the  benefit  of  the  complainant  as  the 
owner  of  real  estate  adjacent  to  that  place. 

J.  H.  Raymond,  foi  appellant.  The  evidence  in  this  cause 
clearly  establishes  the  contract,  set  forth  in  the  complainant' 
bill,  and  a  full  and  perfect  performance  of  it  on  the  part  of  the 
complainant.  There  is  no  uncertainty  about  the  terms  of  the 
contract.  They  are  explicitly  stated  in  the  bill,  and  fully  made 
out  by  the  evidence.  Assuming  that  the  terms  of  the  contract 
as  to  the  time  and  manner  of  performing  it,  and  the  portion  of 
the  labor  and  expense  to  be  borne  by  the  parties  respectively, 
are  made  out  with  suflScient  certainty,  the  next  question  thai 
arises  is  as  to  the  length  of  time  during  which  this  improve- 
ment was  to  continue.  It  is  contended  by  the  complainant  that 
it  was  to  be  permanent,  unless  both  parties  should  agree  to 
discontinue  it.  The  defendants  secured  to  themselves  the  ben- 
efit of  the  drawback,  or  return  of  duties  upon  the  iron  laid  on 
this  turnout,  as  authorized  by  the  act  of  congress,  passed  July 
14,  1832.  And  to  do  this,  they  must  have  proved  to  the  secre- 
tary of  the  treasury,  by  the  oaths  of  their  oflScers,  that  the  rails 
■«'ere  actually  and  permanently  laid  upon  the  turnout.    FoJ' 
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this  proof  is  required  to  be  made,  by  the  1st  section  of  the  act 
of  congress,  as  a  condition  of  such  return  of  duties.  The  de- 
fendants are  therefore  estopped,  by  their  own  acts,  from  insisting 
that  it  was  not  the  understanding  that  the  arrangement  was  to 
be  permanent.  The  complainant  incurred  a  large  amount  of 
expense,  and  performed  a  large  amount  of  labor,  in  fulfilling  his 
pari  of  the  agreement.  From  the  nature  of  the  transaction  it 
must  be  presumed  that  the  complainant  expected  a  permanent 
benefit  from  his  expenditure  of  time  and  money. 

There  was  a  sufficient  consideration  for  the  obligation  on  the 
part  of  the  defendants  to  keep  this  up  as  a  permanent  depot 
and  stopping  place.  It  is  enough  that  the  parties  entered  into 
the  arrangement,  and  that  the  complainant  has  by  the  procure- 
ment of  the  defendants,  incurred  the  expense  and  performed 
the  labor  necessary  for  grading  the  track  for  this  turnout  and 
stopping  place.  The  complainant  did  not  guaranty  any  par- 
ticular advantage  or  profit  to  the  defendants  under  this  agree- 
ment. Of  the  sufficiency  of  the  inducement  for  entering  into 
the  aiTangement  each  party  must  determine  ;  and  having  en- 
tered into  the  agreement,  each  party  is  concluded.  Any  act  of 
the  plaintiff  from  which  the  defendant  derives  a  benefit  or  ad- 
vantage, or  any  labor,  detriment  or  inconvenience  sustained  by 
the  plaintiff,  however  small  the  benefit  or  inconvenience  may 
be,  is  a  sufficient  consideration,  if  such  act  is  performed  or  such 
inconvenience  suffered  by  the  plaintiff  with  the  consent,  either 
express  or  implied,  of  the  defendant.  (^Sel.  Nisi  Prius,  36. 
Miller  v.  Drake,  1  Caines'  Rep.  45.  Powel  v.  Brown,  3  John. 
Rep.  100.  Williamson  v.  Clements,  1  Taunt.  523.  Religious 
Society  in  Whitestown  v.  Stone,  7  John.  Rep.  112.) 

It  was  not  essential  to  the  validity  of  this  agi'eement  that  it 
should  have  been  authenticated  by  the  corporate  seal  of  the 
defendants,  or  confirmed  by  a  formal  resolution  of  the  board  of 
directors.  It  is  enough  that  the  agents  and  officers  acted  within 
the  scope  of  their  general  power.  A  corporation,  as  well  as  an 
individual,  may  be  bound  by  parol  and  implied  contrac's.  An 
agreement  made  by  the  agents  of  a  corporation  exercising  a 
general  discretion  and  authority  within  the  range  of  express 
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or  implied  powers,  is  binding  upon  the  company.  More  es- 
pecially will  it  be  valid  if  made  and  carried  into  execution  un- 
der the  eye  and  with  the.  full  knowledge  of  the  officers  and 
directors  of  the  corporation,  and  when  transactions  material  to 
the  execution  of  the  agreement,  and  connected  with  the  execu- 
tion of  it,  are  acted  upon  and  sanctioned  as  corporate  actsi 
(Matt  V.  Hicks,  1  Cowen,  513.  Bank  of  Columbus  v.  Pater- 
son,  7  Cranch,  299.  Fleckner  v.  The  United  States  Bank, 
8  Wlwat.  338.  2  Kenfs  Com.  288.)  It  is  in  proof  that  the 
directors  and  vice  president  of  the  company  were  cognizant  of 
the  fact  that  the  excavation  of  the  turnout  and  side  track  was 
going  on,  pursuant  to  an  arrangement  between  the  complainant 
and  the  defendants.  The  defendants'  engineer,  and  his  assist- 
aiits,  superintended  the  grading  of  the  track,  and  took  the  levels 
and  overlQoked  the  laying  of  the  rails.  All  the  orders  respect' 
ing  this  work,  emanated  in  the  usual  way  from  the  defendants ; 
and  the  engineer,  &c.  were  paid  by  them  for  their  service. 
Every  thing  in  fact  material  to  establish  this,  as  the  rightful 
and  authorized  act  of  the  defendants,  is  admitted  in  the  answer. 
The  fact  also  that  the  defendants  made  the  necessary  proof  to 
the  secretary  of  the  treasury,  that  the  rails  on  the  track  had 
been  permanently  laid,  furnishes  the  most  ample  evidence,  not 
only  that  this  whole  transaction  was  originally  sanctioned  by 
the  defendants,  but  that  they  have  affirmed  and  sanctioned,  il 
by  their  corporate  and  official  acts. 

This  is  not  such  a  contract  as  comes  within  the  statute  of 
frauds.  No  interest  in  lands  was  created,  granted  or  affected 
by  it.  Nor  was  any  trust  or  power  over  or  concerning  lands, 
or  relating  thereto,- created  or  affected  by  this  agreement.  Noi 
does  any  such  object  appear  to  have  been  contemplated  by  either 
of  the  parties  to  it.  The  defendants  themselves  have  only  a 
qualified  interest  in  the  land  over  which  the  road  extends. 
They  take  it  as  a  body  corporate,  in  a  limited  capacity,  and  fof 
a  specific  purpose.  And  when  the  object  for  which  they  have 
acquired  it  ceases,  it  will  by  operation  of  law  revert  to  the  ori' 
ginal  proprietors.  [Peck  v.  Smith,  1  Conn.  Rep.  103.  Hart  v. 
Chancer,  5  Id.  311.    Hooker  v.  JJtica  Turnp.  Co.,  12  Wend. 
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371  2  John.  Dig.  tit.  Highways.)  The  defendants  cannot 
exercise  powers,  or  acquire  rights,  for  purposes  foreign  to  their 
corporate  existence.  They  carmot  purchase  or  convey  real 
estate  in  general  terms  or  for  general  purposes.  They  may  ac- 
quire certam  rights  in  real  estate,  as  connected  with  and  inci- 
dental to  the  purposes  of  their  incorporation ;  hut  these  rights 
they  are  incompetent  to  sell,  transfer  or  traffic  in  general  term? 
They  are  not  the  subject  of  the  class  of  contracts  contemplated 
by  the  statute  of  frauds.  The  business  of  the  defendants 
has  no  relation  to  lands,  in  a  legal  or  primary  sense.  They 
have  a  right,  it  is  true,  to  use  in  a  certain  way,  and  upon 
certain  terms  and  conditions,  so  much  land  as  is  necessary  to 
construct  their  I'oad  and  its  appendages.  And  here  their  power 
over  land,  and  their  capacity  to  use  or  affect  land,  ceases.  There 
is  no  right  or  title,  then,  in  the  defendants  in  relation  to  which 
the  agreement  in  controversy  could  leg^itimately  become  a  sul)ject 
that  would  be  affected  by  the  statute  of  frauds.  The  contract 
in  this  case  is  simply  one  that  relates  to  the  construction  of  a 
part  of  the  defendants'  roid,  or  an  appendage  to  it ;  and  regulates 
to  a  certain  extent  the  manner  of  using  it.  It  is  no  more  a 
contract  affecting  lands,  in  the  view  of  the  statute  of  frauds, 
than  the  ordinary  agreements  with  contractors  or  workmen  to 
furnish  or  perform  work  in  the  construction  of  the  road,  or  the 
ordinary  agreements  for  the  trans;;  ortation  of  goods  in  a  speci- 
fied manner  and  for  a  given  period  of  time.  As'  to  so  much  of 
the  agreement  as  relates  to  the  grading  of  the  turnout  by  the 
complainant,  and  the  laying  down  the  rails  by  the  defendants, 
it  has  reference  merely  to  the  construction  of  this  portion  of  the 
defendants'  road.  And  as  to  the  stoppage  of  the  cars,  and  other 
matters  mentioned  in  said  agreement,  it  merely  has  reference 
to  the  mode  in  which  the  defendants  will  carry  on  a  certain 
portion  of  their  business  intended  to  be  incidentally  beneficial 
to  the  complainant  when  carried  on  in  that  manner.  There  is 
no  imaginable  right  or  privilege  appertaining  to  the  soil,  or  par- 
tjjking  of  the  nature  of  real  estate,  that  the  contract  in  question 
could  secure  to  the  complamant,  were  it  enforced  to  its  fullest 
extent.  In  the  case  of  Mumford  v.  Whitney,  (15  Wmd.  380,) 
Vol.  II.  29 
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the  court  say  that  a  license  to  enter  upon  lands  is  valid,  though 
not  in  writing.  This  contract  does  not  affect  land  so  far  as  to 
give  a  license  to  enter  upon  it.  It  is  a  mere  personal  contract, 
whereby  the  defendants  have  bound  themselves  to  do  certain 
acts  in  relation  to  the  business  for  which  they  were  iacoipora- 
ted  ;  upon  an  adequate  consideration  which  they  have  received 
from  the  complainant.  From  such  a  contract  the  statute  of 
frauds  will  not  release  them.  (3  John.  216.  5  Id.  272.  11  Id. 
145.     10  /«;.  109.     iVotjes  v.  Chapin,  6  Wend.  461.) 

But  if  upon  general  principles  this  were  such  a  contract  as 
might  be  affected  by  the  statute  of  frauds,  the  fulfilment  of  it 
on  the  part  of  the  complainant,  and  the  laying  down  the  track, 
and  the  establishment  of  the  turnout  by  the  defendants,  are  sc 
far  a  part  performance  as  to  take  it  out  of  the  operation  of  the 
statute.  A  part  performance  of  an  agreement,  that  might  otb- 
el'wise  be  void,  will  in  equity  prevent  the  statute  from  operating 
when  there  would  be  injustice  in  allowing  a  party  to  refuse  to. 
comply  with  an  agreement  which  had  been  performed  in  part, 
or  in  the  whole,  on  the  other  side,  or  when  it  would  be  a  fraud 
upon  the  other  party  were  performance  refused.  The  statute 
has  in  terms  exempted  this  class  of  cases  fi'om  its  operation. 
(2  R.  S.  135,  §  10.) 

This  is  a  proper  case  for  the  court  to  decree  a  compensation 
in  damages,  if  it  should  be  thought  more  conducive  to  justice 
and  equity  to  give  relief  in  this  form.  The  court  has  jurisdic- 
tion to  grant  equitable  relief.  The  case  falls  within  that  class 
of  cases  cognizable  in  courts  of  equity.  It  may  decree  a  specific 
porformance ;  and  is  bound  to  give  relief  in  some  form.  Having 
jurisdiction,  and  the  case  being  one  suitable  for  equitable  relief, 
the  court  may,  instead  of  a  decree  for  specific  performance,  de- 
cree a  compensation  in  damages.  The  cases  in  which  specific 
performance  may  be  decreed  are  proper  -'ases  for  a  decree  of 
compensation  in  damages,  if  in  the  judgment  of  the  court  justice 
•would  be  better  promoted  by  affording  relief  in  that  foim 
(Denton  v.  Stuart,  1  Cox's  Cas.  288.  Phelps  v.  Thompson, 
I  John.  Ch.  Rep.  150.    Story\  Eq.  107,  8.) 
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W.  C.  ISoyes,  for  respondents.  The  complainant  has  failed 
to  prove  the  contract  alleged  in  his  bill.  The  burthen  of  proof 
lies  on  him ;  and  having  attempted  to  show  that  the  contraci 
was  made  with  Blydenburgh,  he  should  have  shown  clearly 
that  Blydenburgh  possessed  the  power  to  make  such  a  contract. 
This  he  has  not  done.  There  is  no  proof  in  the  case,  to  show 
what  were  the  powers  of  Blydenburgh  as  vice  president,  either 
general  or  special,  which  would  warrant  him  in  making  such  a 
contract.  A  contract  Uke  the  one  set  out  in  the  bill  would  not 
be  within  the  usual  scope  of  the  powers  or  authority  of  any  of  ' 
the  officers  of  the  company.  The  power  to  make  such  a  con- 
tract could  only  exist  in  the  board  of  directors,  or  emanate 
thence  by  express  delegation  to  some  officer  of  the  company. 
The  general  authority  of  the  officers  must  have  been  confined 
to  two  particulars  :  the  construction  of  the  road,  and  the  ope- 
rating it  when  constructed.  The  utmost  extent  to  which  any 
officer  could  take  an  implied  authority,  for  either  of  the  above 
purposes,  would  be  to  procure  labor  in  the  construction  of  the 
rail-road,  or  in  operating  it,  and  to  pay  for,  or  pledge  the  credit 
of  the  company  for  its  payment,  in  money.  [Angell  ^  Ames 
on  Corp.  239,  ed.  of  1843.  National  Bank  v.  Norton  1  IRU's 
Rep.  572.)  No  vote,  resolution,  or  proceeding  of  the  directors, 
authorized  the  contract.  No  general  by-law  or  regulation  of 
the  company  is  stated  oe  set  forth  as  sanctioning  it.  No  proof 
shows  how  the  company  came  to  have  a  vice  president,  noi 
what  were  his  powers  and  duties.  And  as  a  vice  president  in 
not  spoken  of  in  the  charter,  and  the  only  power  to  appoint  one 
comes  from  the  revised  statutes  respecting  corporations,  he  must 
clearly  be  one  of  those  subordinate  officers  or  agents  which 
every  corporation  has  the  right  to  appoint,  and  the  scope  of  his 
authority  must  necessarily  be  confined  to  subordinate  matters. 
and  not  as  extensive  as  that  of  the  principal  officers  of  the  com- 
pany. But  even  if  Blydenburgh  had  the  power  to  contract,  it 
is  manifest  that  he  did  not  contract  in  such  a  manner  as  to  bind 
the  company.  It  cannot  be  successfully  contended  that  the 
contract  in  question  could  subsist  in  parol.  For  it  would  be  a 
contract  creatmg  an  estate  or  interest  in,  or  a  trust  or  power 
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over,  or  concerning'  lands,  or  in  some  measure  relatLri|  tbereto, 
(2  R.  fS.  69,  §  6.)  By  the  alleged  contract,  the  company  were 
bound  to  construct  a  rail-road,  or  side  track,  on  their  lands,  ad- 
jacent to  complainant's  lands  ;  to  continue  it  there ;  to  keep  it 
in  repair ;  and  to  use  it  in  a  particular  manner.  And  the  com- 
plainant had  a  power  to  insist  on  all  these  things  being  done. 
It  woiild  in  fact  amount  to  a  right  in  the  complainant  to  have 
a  road  or  passage  over  lands  of  the  defendants,  of  a  peculiaj 
construction,  and  to  have  it  kept  open  and  in  repair,  by  then  , 
during  the  continuance  of  defenda  nts'  charter.  ( Cook  v.  Stearn^^ 
11  Mass.  Rep.  533.  Jackson  v.  Buel,  '9  John.  298.  2  Black 
Com.  20,  35.  Mumford  v.  Whitney,  15  Wend.  381.)  Th« 
authorities  above  cited  show  that  such  a  right  would  be  an 
incorporeal  hereditament ;  and  could  only  be  created  by  grant 
The  alleged  contract,  by  its  terms,  was  not  to  be,  and  could 
not  be,  performed  within  a  year.  [McLees  v.  Hall,  10  Weiid 
438.  1  Barn.  ^  Aid.  722.  Hinckley  v.  Southgate,  11  Verm 
Rep.  340.)  Again ;  such^  a  contract  as  the  one  set  up  in  iha 
bill  could  only  be  made  under  the  seal  of  the  company.  And 
in  that  case  alone  would  it  be  binding  on  the  corporation. 
(Arnold  v.  Mayor,  <S^c.  of  Poole,  7  Lond.  Jurist,  653.) 

But  if  it  be  conceded  that  there  was  some  kijid  of  a  contract,  it 
is  plain  that  according  to  the  rules  of  equity,  it  ought  to  be  posi- 
tive and  clear  in  its  terms,  in  order  to  justify  a  decree  for  a  spe- 
cific performance.  The  terms  in  which  the  statement  of  the 
contract  is  made,  in  the  bill,  are  loose  and  indefinite.  No  time 
is  mentioned  during  which  it  was  to  continue  ;  nor  does  it  ap- 
pear, with  clearness,  what  the  defendants  were  boimd  to  do. 
(See  Kendall  v.  Alair,  2  Swrnnefs  Rep.  278 ;  Thomson  v. 
Scott,  1  McCord's  Ch.  Rep.  32  ;  Parkhurst  v.  Van  Cortlandt, 
1  John.  Ch.  Rep.  283 ;  Phillips  V.  Thompson,  Id.  131 ;  1 
Sugden  on  Vend.  120  to  132.) 

The  contract,  if  made,  was  not  made  upon  adequate  consid- 
eration. All  that  the  complainant  did,  was  to  perform  tha 
excavation  and  grading ;  amounting  to  about  3000  cubic  yards 
of  excavation.  This,  at  14  cents  per  yard,  would  come  to 
f  420 ;  but  in  making  this  excavation,  he  was  aided  by  the 
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abor  of  a  man  and  a  horse,  and  the  use  of  the  cars  of  the  com 
pany,  with  otlier  privileges.  For  this  he  would  claim  that  the 
defendants  should  place  there  their  timbers  and  iron  rails,  worth 
from  $7000  to  $10,000  per  mile,  or,  for  the  1700  feet  which 
this  turnout  extended  to,  at  least  $3000 ;  and  supply  the  mate- 
rials when  decayed,  and  incur  the  whole  expense  of  repairs  and 
superintendence.  The  contract  would  be  so  strikingly  inequi- 
table as  to  come  within  that  class  of  cases  where  a  specific 
performance  has  been  refused  upon  that  ground.  Besides ;  it 
may  well  be  that  the  complainant,  from  the  time  that  the  track 
continued,  that  is,  from  1837  to  1841,  derived  sufficient  benefit 
to  compensate  him  for  his  expenditures.  The  contract,  if  made, 
was  therefore  voluntary,  or  nearly  so.  [Black  v.  Card,  2  Har- 
ris 6c  Gill,  100.  Graves  v.  Grraves,  3  Young  ^  Jervis,  163.) 
The  cases  cited  on  the  other  side  are  all  cases  at  law ;  and  are 
not  authorities  to  determine  in  what  cases  courts  of  equity  will 
decree  specific  performance. 

The  contract  calls  for  continued  acts  to  be  done  by  defen- 
dants from  the  time  it  was  made,  during  the  continuance  of 
defendants'  charter.  It  is  not  practicable  for  a  court  of  chan- 
cery to  execute  such  a  contract ;  because  it  has  no  means  to 
compel  such  execution.  The  court  woidd  have  to  appoint  a 
special  master  in  chancery,  or  other  officer,  to  see  that  the  side 
track  was  kept  in  repair  and  properly  attended,  and  that  every 
passenger  train  stopped  to  take  in  and  unload  passengers,  and 
that  every  thing  continued  to  be  done  for  the  performance  of 
the  contract.  {Capes  v.  Hutton,  2  Rttss.  357.  Rivafinoli  v. 
Corsetti,  4  Paige,  264.  Clark  v.  Price,  2  Wils.  Ch.  Rep. 
157.  Agar  v.  McLew,  2  Sim.  ^  Stew.  418.)  The  general 
prmciple  of  these  cases  is,  that  the  court  will  not  direct  a  per- 
formance, unless  it  has  the  power  to  direct  and  superintend  all 
the  acts  necessary  for  a  performance. 

The  case  shows  that  no  contract  was  in  the  contemplation 
of  either  party,  looking  further  than  to  effect  the  temporary  ob- 
ject, then  in  view,  to  lay  down  the  iron  rails  at  the  place  in 
question.  And  if  a  change  of  circumstances  has  rendered  it 
inexpedient  for  the  company  to  continue  the  turnout,   thej 
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ought  to  be  allowed  to  discontinue  it ;  especially  as  iti  contin 
uance  would  not  benefit  the  complainant. 

The  complainant  is  not  entitled  to  a  compensation  in  dama< 
ges,  at  least  not  in  this  court,  because  there  was  no  contract 
with  him ;  and  if  no  contract,  then  no  damages.  Besides ;  we 
derived  no  benefit  from  any  of  his  acts.  The  road  bed  was 
already  graded  on  the  north  side,  where  a!ll  our  other  side  tracks 
were  laid,  so  as  to  form  parts  of  a  second  track  ;  and  without 
incurring  a  dollar  of  expense  for  excavation,  we  could  have 
laid  our  rails  there.  Our  laying  them  on  the  other  side,  fo  ac- 
commodate the  complainant,  cannot  afford  a  foundation  for  any 
claim  to  damages.  It  does  not  appear  that  thp  complainant 
has  sustained  any  damage  by  our  moving  the  rails.  They 
had  lain  there  five  years,  and  during  the  last  two  at  least,  had 
been  wholly  useless  ;  and  the  presumption  is  that  they  would 
have  continued  so. 

The  Chancellor.  The  complainant  claims  the  relief 
asked  for  in  his  bill,  under  an  alleged  agreement,  by  parol, 
made  with  him  by  one  of  the  officers  of  the  rail-road  company, 
to  establish  and  maintain  a  permanent  turnout  track  and  stop- 
piQg  place  in  the  neighborhood  of  his  property ;  and  to  stop 
there  with  the  freight  trains  and  passenger  cars  of  the  company. 
And  the  consideration  for  the  alleged  contract,  was  the  labor 
which  he  was  to  perform  in  excavatiiig  and  grading  the  land 
at  that  point  upon  the  rail-road.  I  think,  with  the  vice  chan- 
cellor, that  the  complainant  failed  to  establish  an  agreement 
which  was  binding  upon  the  company,  even  if  it  was  competent 
for  him  to  establish  an  agreement  of  this  kind  by  parol.  There 
is  no  sufficient  evidence  of  the  authority  of  BIydenburgh  to 
make  such  an  agreement  for  the  company.  Neither  does  his 
testimony  show  that  the  stopping  place  was  to  be  continued 
there  during  the  existence  of  the  charter  of  the  company,  or  for 
any  definite  time ;  though  BIydenburgh  and  the  complamant 
undoubtedly  supposed  it  would  be  continued  there,  unless  the 
interest  of  the  company  and  the  convenience  of  the  [inblic 
ijhould  require  its  removal  to  some  other  place. 
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Again ;  I  think  the  agreement,  which  the  complainant  claims 
to  have  been  made,  could  not  be  made  by  parol,  under  the  pro- 
visions of  the  common  law  and  of  the  statute  of  frauds.  It  was, 
in  substance,  the  grant  of  an  easement  or  servitude,  which  Vaa 
to  be  binding  upon  the  property  of  the  rail-road  company,  as  the 
servient  tenement,  for  the  benefit  of  the  complainant,  and  those 
who  should  succeed  him  in  his  estate,  as  the  owner  of  the  ad- 
jacent property.  (1  Pardessus  Traite  des  Servitudes,  ch.  1.) 
For  the  complainant  has  no  legal  interest  in  having  a  turnout 
track  and  stopping  place  permanently  established  there,  except 
as  it  may  benefit  him  as  such  owner.  The  right  claimed  by 
him  tfierefore,  under  the  parol  agreement  with  Blydenburgh,  is 
a  negative  easement  in  the  property  of  the  rail-road  company. 
That  is ;  the  power  to  restrict  the  company,  as  the  owners  of 
the  servient  tenement,  in  the  exercise  of  general  and  natur^il 
rights  of  property ;  and  to  compel  them  to  use  it  in  a  particular 
way,  by  keeping  certain  erections  thereon  and  stopping  with 
their  trains  at  a  particular  place,  for  his  use  and  benefit  as  the 
owner  of  the  adjacent  land,  as  the  dominant  tenement.  It  is 
therefore  an  incorporeal  hereditament ;  the  right  or  title  to 
which  can  only  pass  by  grant,  or  deed  under  seal,  or  be  acquired 
by  prescription.  In  the  case  of  Fentiman  v.  Smith,  (4  East's 
Rep.  107,)  Lord'  EUenborough  states  the  principle,  distinctly, 
that  the  right  to  have  water  pass  over  the  lands  of  another,  by 
a  tunnel,  could  not  be  acquired  by  a  parol  license,  without  deed. 
In  the  case  of  Hewlins  v  Skippam,  (7  Dow.  <^  Ryl.  783  ;  5 
Barn.  Sf  Cress.  221,  /S".  C.)  the  defendant,  for  a  valuable  con- 
sideration, had'  assented  to  the  making  of  a  drain,  in  his  lands, 
ty  the  defendant,  and  the  latter  had  made  it  at  considerable 
expense.  The  defendant  was  sued  for  stopping  up  the  drain. 
And  the  court,  upon  a  full  examination  of  all  the  cases,  decided 
that  an  easement  in  the  land  of  another  was  an  uncertain  in- 
terest in  land,  within  the  statute  of  frauds,  and  could  not  be 
acquired  by  a  parol  agreement. 

The  provisioh  of  the  revised  statutes  on  this  subject  is,  thai 
no  estate  or  interest  in  lands,  or  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall  be  ere 
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ated,  granted,  assigned,  surrendered,  or  declared,  unless  by  acl 
or  operation  of  law,  or  by  a  deed  or  conveyance,  &c.  (2  R.  iS, 
135,  §  6.)  And  it  is  sufficiently  broad  to  exclude  the  idea  of 
acquiring  an  easement  in  land  by  a  verbal  agreement  merely 

And  as  a  mere  executory  agreement  between  the  complain- 
ant and  the  company,  that  the  latter  should  continue  to  stop 
with  their  cars  at  that  place,  as  a  permanent  arrangement,  the 
agreement  made  by  Blydenburgh  for  the  company  was  void ; 
because,  from  the  nature  and  terms  of  the  agreeii.ent  it  was 
not  to  be  performed  by  the  company  within  one  year  fron?  the 
making  thereof.     (>S'ee  2  R.  S.  135,  §  2,  sub.  1.) 

The  complainant,  therefore,  was  not  entitled  to  ihe  relief 
prayed  for  in  his  bill,  nor  to  any  other  relief,  upon  the  pleadings 
and  proofs  in  this  case.  His  bill  was  properly  dismissed ;  aD<? 
the  decree  appealed  from  must  be  affirmed  with  costs. 


Meriam  vs.  Harsen  and  others. 

The  technical  common  law  rule,  that  a  feme  covert  cannot  make  a  conveyance  to  her 
husband,  does  not  apply  to  a  conveyance  made  by  the  wife  to  her  husband, 
through  the  medium  of  a  third  person. 

liii  t!iat  manner  a  feme  covert  may  exercise  the  same  control  over  her  real  estate,  for 
the  benefit  of  her  husband,  as  she  could  if  it  was  held  by  a  trustee,  with  a  power 
in  her  to  appoint  it  to  whom  she  pleased.  All  that  the  court  of  chancery  will  do 
in  such  cases,  is  to  see  that  the  wife  has  not  been  imposed  upon,  by  her  husband, 
by  his  taking  an  unconscientious  advantage  of  her  situation. 

The  actual  payment  of  the  nominal  consideration  expressed  in  a  deed,  is  not  neces- 
sary to  the  validity  of  such  deed.  It  is  sufficient  if  it  is  stated  in  the  deed  to  have 
been  paid,  as  the  consideration  thereof 

As  between  the  parties  to  a  conveyance,  where  a  mere  nominal  consideration  ia 
expressed  in  such  conveyance  for  the  purpose  of  supporting  it,  a  court  ought 
not  to  allow  proof  to  be  given  of  the  non-payment  of  any  consideration,  in  ordel 
to  destroy  the  deed.  • 

The  rule  of  the  English  common  law,  which  disabled  a  feme  covert  from  conveying 
her  real  estate  '.n  any  ether  manner  than  by  a  fine,  or  a  commcm  recovery,  waa 
Haver  in  force  in  the  state  of  New- York.    At  least  no  such  Is^w  has  been  is 
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existence  here  since  the  colonial  act  of  May  6,  1691,  was  rejected  by  the  crown, 
in  1697. 

J'he  act  of  February  16,  1771,  to  confirm  certain  ancient  conveyances,  and  pre- 
scribmg  the  mode  of  proving  deeds,  to  be  recorded,  and  all  the  subsequent  statutes 
on  the  subject,  are  merely  restrictive  of  the  right  vehich  a  feme  covert  possessed, 
by  the  common  or  customary  law  of  the  colony,  to  convey  her  estate  by  deed, 
with  the  concurrence  of  her  husband. 

A  substantial  compliance  wijh  the  requirements  of  the  statutes  relative  to  the  proof 
or  acknowledgment  of  deeds  is  sufficient ;  and  it  is  not  necessary  that  the 
certificate  of  the  acknowledgment  should  be  in  the  precise  words  used  in  the 
statute. 

Held,  accordmgly,  that  a  certificate  which  stated  that  a  feme  covert  acknowledged 
that  she  executed  a  deed  vntlumi  any  fear,  threai,  or  compuMon  of  her  husband,  . 
was  a  sufficient  compliance  with  a  statute  requiring  an  acknowledgment  by  a  feme 
covert  that  she  executed  the  deed  freely,  mthout  any  fear  or  compulsion  ofhet 


The  -woTi  freely,  in  the  statute,  is  not  used  in  a  sense  importuig  that  the  wife,  in  the 
execution  of  the  deed,  should  act  without  a  motive,  or  do  it  as  a  mere  act  of  gen- 
erosity, without  any  hope  of  present  or  future  benefit.  But  it  means  that  she 
has  executed  the  deed  without  constraint  or  coercion,  or  fear  of  injury  from  the 
husband.  ' 

How  far  custom  and  usage  may  be  applied  to  the  construction  of  statutes  respecting 
the  proof  and  acknowledgment  of  deeds,  and  to  the  form  of  the  certificate  of 
acknowledgment. 

Where  real  estate  had  come  to  the  wife  from  .her  father  and  her  grandfather,  and 
she  had  conveyed  it  to  her  husband,  through  the  medium  of  a  third  person,  and 
the  husband  afterwards  commenced  a  suit  in  chancery,  in  the  name  of  himself 
and  wife,  for  a  partition  of  a  part  of  the  estate,  and  for  other  purposes,  and  the  bill 
stated  the  original  title  of  the  wife  to  such  real  estate,  without  mentioning  the 
subsequent  conveyance  of  the  property  to  the  husband,  and  an  interlocutory  de- 
cree was  made,  declaring  the  rights  of  the  complainants  and  defendants  according 
to  the  case  made  by  the  bill ;  which  suit  was  afterwards  compromised  and  settled 
between  the  complainants  and  defendants,  and  mutual  releases  executed,  convey- 
ing the  interests  of  the  defendants  in  certain  portions  of  the  property  in  controversy 
to  the  husband ;  Held  that,  as'between  the  devisees  of  the  husband  and  the  heirs 
at  law  of  the  wife,  the  devisees  were  not  estopped  from  showing  that  the  lands 
actually  belonged  to  the  husband  at  the  time  of  the  filing  of  the  bill,  and  at  the 
time  of  the  entering  of  the  interlocutory  decree  in  such  suit. 

This  was  an  appeal  from  a  decree  of  the  late  vice  chancel 
lor  of  the  first  circuit.  Cornelius  Cozine  the  elder,  who  died 
in  1765,  owned  a  farm  at  Bloomingdale,  containing  about  100 
acres.  By  his  will  he  devised  it  to  his  five  children,  Garret, 
Cornelius,  Balaam  Johnson,  Margaret,  the  wife  of  N.  Fletcher, 
and  Sarah,  the  wife  of  W.  Swanston ;  and  the  locution  of  the 
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part  intended  for  each  was  stated  in  the  will.  He  also  o^VTied 
four  lots  in  Fair-street,  now  Fulton-street,  in  the  city  of  New 
York ;  which  he  devised  to  his  five  children  equally.  But  hin 
will  contained  a  contingent' limitation  over  to  the  survivors  of 
his  children,  who  should  be  then  living,  in  case  any  of  the  devi- 
sees should  die  without  leaving  lawful  issue.  Soon  after  hia 
death  his  children  caused  their  several  portions  of  the  premises 
at  Bloomingdale  to  be  located  and  ascertained,  by  the  city  sur- 
veyor, as  directed  by  the  testator.  And  the  same  were  set  off 
to  them  ill  severalty,  according  to  the  will.  Each  took  posses- 
sion of  his  share  of  that  part  of  the  testator's  estate,  and  held 
the  same  in  severalty.  The  share  set  off  to  the  testator's  son 
Garret,  in  that  division,  consisting  of  about  twenty  acres  on  the 
west  side  of  Bloomingdale  road,  and  extending  westwardly  to 
the  Hudson  river,  was  a  part  of  the  lands  in  controversy  in  this 
cause.  In  addition  to  the  share  of  Garret  Cozine  in  his  fathei-'s 
estate,  he  had  acquired,  by  purchase,  forty-seven  acres  of  land 
at  Bloomingdale,  and  five  lots  on  Mott-street  in  the  city  of  New- 
York  ;  which  several  parcels  of  land  were  also  in  dispute  in 
this  cause.  Garret  died  about  the  year  1772,  leaving  three 
children ;  but  by  the  death  of  two  of  thein  without  issue,  his 
daughter  Catharine,  the  grandmother  of  the  complainant,  be- 
came the  sole  owner  of  the  real  estate  which  belonged  to  her 
father  at  the  time  of  his  death.  In  1774,  Catharine  Cozine 
married  Jacob  Harsen,  and  had  by  him  three  children;  Corne- 
Uus,  John,  and  Rachel.  John  died  in  1801,  without  issue. 
Rachel  married  Henry  Jackson,  and  died  about  a  year  after 
her  brother  John,  leaving  two  children;  Aiina  Maria,  the  com- 
plainant in  this  cause,  and  Catharine,  who  subsequently  mar- 
ried J.  O.  Fay.  Mrs.  Harsen  died  in  May,  1835,  and  Jacob 
Harsen,  her  husband,  in  July  of  the  same  year  ;  leaving  their 
son  Cornelius,  and  the  two  daughters  of  Rachel  Johnson,  their 
only  heirs  at  law.  <, 

Cornelius  Cozine,  the  brother  of  Garret,  died  in  1774,  without 
issue.  And  upon  his  death,  his  brother  Balaam  Johnson  en- 
tered upon  the  lands  which  had  been  set  off  to  Cornehus  in 
severalty  at  Bloomingdale ;  claiming  to  be  entitled  to  there  vaa- 
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ier  the  will  of  the  latter.  And  he  also  took  possession  of  the 
four  lots  in  Fair-street ;  but  he  subsequently  gave  up  the  pos- 
session of  three  of  the  last  mentioned  lots  to  the  heirs,  or  repre 
sentatives,  of  his  brother  Garret  and  of  his  two  sisters.  He 
continued,  however,  in  the  possession  of  the  lands  set  off  to  his 
brother  Cornelius,  at  Bloomingdale,  until  the  time  of  his  death  ; 
claiming  to  hold  the  same  under  a  deed  from  his  father,  to  him 
and  his  brother  Cornelius,  and  under  the  will  of  the  latter. 
And  his  widow  and  children  continued  to  claim  the  same  after 
his  death,  and  remained  in  possession  thereof  until  the  com- 
promise of  the  chancery  suit,  as  hereafter  mentioned. 

On  the  28th  of  May,  1790,  Jacob  Harsen  and  Catharine  his 
wife,  for  the  nominal  consideration  of  five  shillings,  as  stated  in 
the  deed,  conveyed  to  Gabriel  Furmati,  the  forty-seven  acre  lot 
at  Bloomingdale,  and  the  lots  in  Mott-stveet,  owned  by  Garret 
Cozine  in  his  lifetime,  and  the  undivided  part  of  the  lands  at 
Bloomingdale,  and  on  Fair-street,  to  which  Garret  Cozine  be- 
came entitled  under  the  will  of  his  father.  This  deed  was  ac- 
knowledged by  Harsen  and  wife,  before  John  Ray,  a  master  in 
chancery,  and  was  recorded  in  the  office  of  the  clerk  of  the  city 
and  county  of  New- York,  in  August  of  the  same  year.  The 
«ertificate  of  acknowledgment  of  that  deed  was  as  follows : 

"  Be  it  remembered,  that  on  the  29th  day  of  May,  in  the  year 
of  our  Lord  1790,  before  me  John  Ray,  one  of  the  masters  in 
ehancery  for  the  state  of  New- York,  personally  appeared  Jacob 
Harsen  and  Catharine  his  wife,  and  the  said  Jacob  Harsen 
o.cknowledged  that  he  sealed  and  delivered  the  within  written 
•identure,  as  his  voluntary  act  and  deed  for  the  uses  and  pur- 
poses within  mentioned ;  and  the  said  Catharine  being  examin- 
ed by  me,  privately  and  apart  from  her  husband,  acknowledged 
that  she  executed  the  same  without  any  fear,  threat,  or  com- 
■pulsipn  of  her  husband  ;  and  I  having  perused  the  said  inden- 
ture and  find  therein  no  material  errors  or  interlinations,  except 
«ie  words  "feet  six"  on  the  fifty  line,  same  page  interUned,  do 
allow  the  same  to  be  recorded.     John  Ray." 

On  the  29th  of  May,  1790,  Furman  and  his  wife,  for  tha 
nominal  consideration  of  ten  shillings,  conveyed  the  same  prera- 
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ises  to  Jacob  Harsen  in  fee,  by  a  deed  of  that  date ;  which 
deed  was  also  acknowledged  before  Master  Ray,  and  was  re- 
corded at  the  same  time  as  the  other  conveyance. 

In  1794,  Harsen  and  his  wife,  together  with  the  heirs  and 
representatives  of  Mrs.  Fletcher  and  of  Mrs.  Swanston,  the  two 
daughters  of  Cornelius  Cozine  the  eider,  filed  a  bill  in  chancery 
against  the  widow  and  heirs  of  Balaam  Johnson  Gozine,  to  set 
aside  a  pretended  deed  from  Cornelius  Cozine  the  elder,  to  his 
sons  Cornelius  and  Balaam  Johnson,  for  the  Bloomingdale 
farm ;  to  be  let  into  possession  of  three-fourths  of  the  share  - 
which  was  devised  to  Cornelius  Cozine  the  younger,  by  the  will 
of  his  father,  in  the  Bloomingdale  farm  and  in  the  four  lots  in 
Fair-street ;  and  for  an  account  of  the  rents  and  profits  thereof 
which  had  been  received  by  the  husband  and  father  of  the  de- 
fendant, in  his  lifetime,  or  by  them  after  his  death ;  to  have 
the  amount  of  a  debt  which  Garret  Cozine  became  liable 
to  pay  for  his  father,  and  which  Harsen  and  wife  had  been 
obliged  to  pay,  declared  a  lien  upon  the  estate  of  Correlius 
Harsen  the  elder,  and  to  compel  the  defendants  to  contribute 
their  rateable  proportions  for  the  payment  of  that  debt ;  and  for 
a  partition  and  sale  of  the  lots  in  Fair-street.  The  bill  also 
contained  a  prayer  for  general  relief.  That  cause  was  brought 
to  a  hearing  upon  pleadings  and  proofs.  And  in  July,  1808, 
Chancellor  Lansing  made  an  interlocutory  decree  therein,  «& 
tablishing  the  will  of  Cornelius  Cozine  the  elder,  and  declaring 
that  the  farm  at  Bloomingdale  became  vested  in  his  children 
imder  the  will,  and  according  to  the  allotment  therein ;  subject 
to  the  limitation  over  if  any  of  them  died  without  issue.  That 
decree  further  declared,  that  Harsen  and  wife,  in  her  right, 
were  entitled  to  the  part  of  the  farm  which  was  specifically 
devised  to  Garret  Cozine ;  that  the  complainants  Hegeman  and 
wife  were  entitled,  in  her  right,  to  the  part  specifically  devised 
to  Mrs.  Fletcher ;  and  the  complainant  Sarah  Starke  to  the 
part  specifically  devised  to  Mrs.  Swanston ;  that  each  of  them 
was  in  the  same  right  entitled  to  one-fcurth  of  the  part  specifi- 
cally devised  to  Cornelius  Cozine  the  younger;  and  tltat  the 
defendants  were  entitled  to  tlie  part  specifically  devised  to  Ba- 
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laam  Johnson  Cozine,  and  to  one-fourth  of  the  part  specifically 
devised  to  Comehus  Cozine  the  younger ;  and  that  a  commis- 
sion be  issued  to  make  partition  accordingly.    The  parties  w  ere 
by  the  decree  declared  to  be  each  entitled,  in  the  same  rights, 
to  one-fourth  of  the  Fair-street  lots,  and  it  was  referred  to  a 
master  to  ascertain  and  report  whether  those  lots  were  capable 
of  being  divided  without  injury  to  the  parties.     The  master 
was  also  directed  to  take  an  account  of  the  rents  and  profits, 
and  by  whom  received,  and  an  account  of  the  moneys  due  to 
Harsen  and  wife  for  payments  made  on  account  of  the  debt 
for  which  Garret  Cozine  was  surety.     And  fiarther  directions 
were  resei-ved  until  the  coming  in  of  the  report.     The  defendants 
having  intimated  that  they  should  appeal  to  the  court  for  the 
correction  of  errors,  the  parties  finally  entered  into  a  compromise ; 
and  in  consequence  thereof  the  suit  was  not  prosecuted  any 
further.    The  substance  of  that  compromise,  which  was  con- 
summated in  February,  1809,  was  that  mutual  quit-claims 
should  be  executed  for  the  several  portions  of  the  Bloomingdaie 
farm  specifically  devised,  except  as  to  the  share  which  formerly 
belonged  to  Cornelius  Cozine,  the  younger ;  which  share  they 
divided  in  certain  proportions  agreed  upon.     And  mutual  re- 
leases for  rents  and  profits  received  were  to  be  given.     It  was 
also  agreed  that  the  Fair-street  lots  should  be  sold,  and  the 
costs  of  the  chancery  suit  and  other  expenses  paid  out  of  the 
proceeds ;  and  that  the  residue  of  such  proceeds  should  be  di- 
vided by  paying  over  one-fourth  to  Jacob  Harsen,  one-fourth  to 
Hegeman  in  right  of  his  wife,  as  the  heir  of  Mrs.  Fletcher,  one- 
fourth  to  the  heirs  of  Mrs.  Swanston,  and  the  other  one-fourth  to 
the  defendants  in  that  suit.  That  agreement  was  executed  by  all 
the  parties,  including  Mrs.  Harsen ;  and  was  duly  acknowledged 
by  them  before  a  master  in  chancery  on  the  9th  of  February, 
1809.     On  the  same  day,  the  other  parties  to  the  suit,  except 
Mrs.  Harsen,  gave  to  Jacob  Harsen  the  husband,  a  release  and 
ipiit-claim  of  all  their  rights,  interests;  and  claims  to  the  twenty 
acres  at  Bloomingdaie,  which  were  devised  to  Garret  Cozine  by 
his  father,  and  to  about  ten  acres'  on  the  opposite  side  of  the 
Bloomingdaie  road ;  as  his  share  of  the  part  devised  to  Corne- 
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lius  Cozine  the  younger.  The  last  mentioned  taa  acres  was  a 
few  days  afterwards  conveyed  by  Harsen  and  his  wife  to  theii 
son  Oorntelius.  In  October,  1804,  the  corporation  of  the  city 
gave  to  Jacob  Harsen  a  water  grant  of  lands,  under  the  waters 
of  the  Hudson  river,  opposite  his  lands  at  Bloomingdale  which 
originally  came  to  his  wife  from  her  father,  and  her  brother  and 
sister.  And  in  1817,  part  of  the  lots  in  Mott-street  were  taken 
for  the  purpose  of  widening  that  street ;  and  Harsen  received 
from  the  corporation,  as  the  damages  sustained  by  the  takiiiji 
of  the  part  of  the  Mott-street  lots  for  that  purpose,  the  sum  of 
$6530.  Upon  the  death  of  Mrs.  Jackson,  her  two  childreii, 
the  complainant  and  her  sister  Catharine,  being  then  in  their 
infancy,  were  taken  into  the  family  of  their  grandfather  Jacob 
Harsen  ;  and.  continued  to  live  with,  and  were  supported  by  hiix 
until  his  death,  w;ith  the  exception  of  a  very  short  interval  be- 
tween the  marriage  of  the  complainant  and  her  divorce  from 
her  husband. 

In  March,  1835,  about  four  months  before  the  death  of  Jacob 
Harsen,  and  about  six  weeks  before  the  death  of  his  wife,  he 
made  and  published  his  will,  in  the  presence  of  three  subscribing 
witnesses ;  by  which  he  disposed  of  his  propertj  as  follows :  He 
gave  to  his  wife  all  his  household  furniture,  plate,  stock,  and 
other  personal  property  in  and  about  his  mansion  house  and 
the  premises  where  he  then  lived,  and  all  the  money  that  sLo 
might  have  in  her  possession,  custody  or  care,  at  the  time  of  his 
death  ;  and  he  forbid  his  executors  from  calling  her  to  account 
for  the  same.  He  also  gave  her  a  pecuniary  legacy  of  $3000, 
to  be  paid  to  her  immediately  upon  his  death.  And  he  devised 
to  her,  for  life,  his  mansion  house,  and  the  fifteen  acres  of  land 
upon  which  it  stood ;  it  being  a,  part  of  the  forty-seven  acre  lot 
at  Bloomingdale,  which  originally  came  to  her  from  her  father, 
and  from  her  brother  and  sister  who  died  without  issue.  She 
was  also  to  have  the  privilege  of  cutting  fuel  from  an  adjoining 
wood  lot.  These  several  bequests  and  provisions  were,  by  the 
will,  declared  to  be  in  lieu  and  bar  of  her  dower  in  his  estate. 
He  then  devised  to  his  son  Cornelius,  in  fee,  certain  wood  land 
in  the  state  of  New-Jersey.    He  also  devised  to  him  for  hfe. 
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several  of  the  Mott-street  lots  at  the  comer  of  Mott  and  Chat- 
ham streets,  part  of  the  lands  which  came  to  the  testator's  wife 
from  her  father  and  from  her  brother  and  sister ;  to  hold  the 
Bamb  to  the  devisee  for  life,  with  remainder  to  his  seven  children ; 
the  shares  of  two  of  those  children  being  vested  in  his  executors 
as  trustees  for  the  lives  of  the  cestuis  que  trust  respectively, 
with  remainder  to  their  children.  And  he  devised  the  residue 
of  his  lot  in  Mott-street,  which  came  to  his  wife  from  her  father 
and  brother  and  sister,  together  with  another  lot  on  the  opposite 
side  of  the  street,  to  his  executors,  during  the  lives  of  his  two 
granddaughters,  the  complainant  and  her  sister  Catharine,  and 
of  the  survivor  of  them  ;  in  trust  to  receive  the  rents  and  profits 
thereof  and  to  divide  the  same  equally  between  them  during 
their  joint  lives,  for  their  separate  use  ;  and  after  the  decease 
pf  sither,  to  pay  over  the  one-half  of  the  rents  and  profits  to  the 
survivor  for  life,  and  the  other  half  to  the  children  of  the  testa- 
tor's son  Cornelius,  during  the  same  period  ;  limiting  the  re- 
mainder in  fee  in  that  part  of  his  property,  after  the  death  of 
the  complainant  and  her  sister  Catharine,  to  the  seven  children 
of  his  son  Cornelius.    . 

He  then  devised  in  fee,  to  his  grandson  Doct.  Jacob  Harsen, 
one  of  the  sons  of  Cornelius,  his  mansion  house  and  a  part  of 
the  forty-seven  acre  lot  at  Bloomingdale,  subject  to  the  life  es- 
tate of  the  testator's  wife  in  the  mansion  house  and  the  fifteen 
acres  of  land  occupied  therewith ;  with  a  limitation  over  to  his 
brothers  and  sisters  in  case  he  should  die;  without  leaving  issue, 
during  the  life  of  the  testator.  Another  portion  of  the  forty- 
seven  acre  lot  at  Bloomingdale,  he  devised  to  his  executors, 
during  the  hfe  of  hig  grandson  John  P.  R.  Harsen,  in  tmst  to 
receive  the  rents  and  profits  thereof  and  pay  the  same  to  his 
said  grandson  during  his  natural  life.  And  after  the  grandson's 
death,  he  devised  the  same  lands  to  such  of  the  children  of  the 
said  John  P.  R.  Harsen,  as  should  then  be  living,  and  to  the 
descendants  of  such  as  should  be  dead  leaving  issue,  per 
stirpes;  Avith  a  limitation  over  in  case  of  his  death  withou* 
isaue. 

His  water  lot  at  Bloomingdale,  conveyed  to  him  by  the  cor- 
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poration  of  New- York,  in  October,  1804,  the  testator  devised  to 
his  two  grandsons,  Doct.  J.  Harsen  and  John  P.  R.  Harsen,  as 
tenants  in  common  ;  and  in  case  of  the  death  of  either  in  th« 
lifetime  of  the  testator,  and  without  issue,  the  whole  to  go  to 
the  survivor.  The  twenty  acre  lot  at  Bloomingdale  which  was 
specifically  devised  to  Garret  Cozine,  by  the  will  Of  Cornelius 
Cozine  his  father,  with  the  exception  of  the  part  of  that  lot 
which  lies  between  the  ninth  and  tenth  avenues,  the  testator 
devised  to  the  seven  children  of  his  son  Cornelius ;  giving  the 
shares  of  two  of  them  to  his  executors  in  trust.  And  as  to  the 
part  of  the  twenty  acre  lot  between  the  ninth  and  tenth  avenues, 
it  was  not  disposed  of  by  the  testator ;  his  will  containing  no 
residuary  devise  of  his  real  estate. 

After  giving  certain  lefjacies  and  bequests  out  of  his  persona) 
estate,  the  testator  bequ  ^athed  two-thirds  of  the  residue  thereof 
to  his  executors,  in  trust  to  invest  the  same,  and  pay  one  half 
of  the  income  thereof  to  the  complainant,  and  the  other  half  tu 
her  sister  Catharine  during  their  respective  lives ;  and  to  pay 
over  the  one  half  of  the  principal,  upon  the  death  of  each  of 
those  granddaughters,  to  the  children  of  his  son  Cornelius  who 
should  then  be  living.  The  remaining  third  of  his  residuary 
personal  estate,  the  testator  bequeathed  to  his  grandson  Doct. 
Jacob  Harsen.  And  he  appointed  that  grandson  and  the  de- 
fendants J.  A.  Middleberger  and  J.  Cockroft,  his  executors  and 
trustees. 

The  will  of  Jacob  Harsen  was  duly  proved  before  the  surro- 
gate of  New- York,  as  a  will  of  real  and  personal- estate,  upon  a 
contestation  thereof  by  the  complainant ;  and  was  allowed  and 
admitted  to  record,  by  the  surrogate,  in  October,  1835.  And 
Middleberger  and  Cockroft  assumed  the  execution  thereof  as 
executors  and  trustees.        ' 

In  June,  ^836,  the  complainant  filed  her  bill  in  this  cause 
against  the  executors,  and  against  Cornelius  Harsen  and  his 
children,  and  against  her  sister  Catharine,  and  John  0.  Pay 
who  had  married  such  sister  subsequent  to  the  death  of  be» 
grandfather.  In  this  bill  the  complainant,  among  other  thin^^a, 
alleged  that  the  deed  of  the  28th  of  May,  1790,  purporfinj  ii 
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hafe  been  executed  by  Jacob  Harsen  and  wife  to  Gabriel  Fur- 
man,  was  never  executed  by  Mrs.  Harsen ;  or,  if  it  was,  that  it 
was  obtained  from  her  by  the  fraud  and  deceit  of  her  husband, 
and  was  executed  without  her  being  aware  of  its  nature  and 
effect ;  and  that  it  was  dehvered  to  the  grantee  conditionally, 
or  in  the  nature  of  an  escrow,  and  that  the  event  upon  which 
it  was  to  take  effect  never  occurred,  as  contemplated  by  the 
parties.  She  also  insisted  that  the  deed  was  not  duly  acknow- 
ledged, by  Mrs.  Harsen,  so  as  to  pass  her  title  to  the  premises 
therein  described  to  the  grantee.  She  also  set  up  the  suit  in 
chancery,  commenced  by  Jacob  Harsen  and  wife  and  others,  in 
1794,  agairfet  the  widow  and  heirs  of  Balaam  Johnson  Cozine, 
and  the  interlocutory  decree  made  in  that  suit,  as  an  estoppel 
to  the  claim  of  Jacob  Harsen  that  the  legal  title  to  the  lands, 
which  formerly  belonged  to  his  wife,  was  in  him  by  virtue  of 
the  conveyance  to  Furman  and  the  reconveyance  to  himself 
And  she  also  charged  that  the  release  and  quit-claim,  of  Febru 
ary,  1809,  of  the  twenty  acre  lot  at  Bloomingdale,  and  of  the  ten 
acre  lot  at  the  same  place,  which  were  given  to  him  by  the 
other  parties,  in  his  own  name,  upon  the  compromise  of  the 
chancery  suit,  were  taken  by  him  in  fraud  of  the  rights  of  his 
wife  under  the  decree.  She  also  insisted  that  the  grant  of  the 
water  lot,  from  the  corporation,  taken  by  Jacob  Harsen  in  his 
own  name,  in  October,  1804,  could  not  properly  be  made  to  any 
person  other  than  the  owner  of  the  adjacent  lands ;  and  that  it 
was  obtained  by  Jacob  Harsen  under  the  pretext  of  his  being 
the  owner  of  such  adjacent  lands.  The  complainant  therefore 
charged,  that  it  was  a  fraud  upon  the  rights  of  the  heirs  at  law 
of  his  wife,  for  him  to  claim  the  water  lot  as  against  them ;  and 
that  the  complainant  was  entitled  to  the  one  undivided  fourth 
part  thereof  She  also  claimed,  by  her  bill,  that  the  damages 
received  by  Jacob  Harsen,  for  the  lands  taken  upon  the  widen- 
ing of  Mott-street,  should  be  considered  as  real  estate ;  and  that 
she  was  entitled  to  the  one-fourth  part  thereof,  as  one  of  the 
heirs  of  her  grandmother  Catharine  Harsen.  The  complainant 
also  charged,  in  her  bill,  that  the  will  made  by  Jacob  Harsen 
was  invalid ;  that  he  was  not  of  sound  disposing  mind,  nor 
Vol.  H.  31 
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competent  to  make  a.  valid  will,  at  the  time  of  the  date  of  hi? 
pretended  will ;  and  that  he  was  induced  to  make  it  by  fraud 
and  undue  influence.  She  therefore  prayed  that  the  defendants 
might  be  decreed  to  deliver  up  the  several  deeds  and  releases 
to  be  cancelled  ;  and  that  they  might  be  decreed  to  convey  to 
her  the  one-fourth  of  the  lands  described  in  the  bill  as  formerly 
belonging  to  her  grandmother  Catharine  Harsen,  and  that  she 
might  be  quieted  in  her  possession  thereof;  that  she  might  be 
decreed  to  be  entitled  to  one-fourth  of  the  lands  in  controversy, 
and  the  one-fourth  of  the  rents  a,nd  profits  thereof;  that  Jacob 
Harsen  might  be  declared  to  have  been  seised  of  the  water  lot 
in  trust  for  his  wife,  with  the  same  beneficial  interest  in  her 
that  she  had  in  the  adjacent  lands,  and  that  the  complainant 
might  be  declared  entitled  to  one-fourth  part  thereof;  and  that 
one-fourth  of  the  moneys  received  by  Jacob  Harsen  for  the 
damages,  upon  the  widening  of  Mott-street,  might  be  decreed 
to  her,  as  a  part  of  the  real  estate  which  belonged  to  her 
grandmother.  She  also  prayed  for  an  injunction  and  receiver, 
and  for  general  relief. 

Catharine  Fay  and  J.  O.  Fay  her  husband,  put  iu  an  E|,nswer 
admitting  all  the  allegations  in  the  bill,  and  concurring  in  the 
prayer  thereof.  The  infant  defendants  put  in  general  answers 
by  their  guardian  ad  litem.  The  other  defendants  put  in  an- 
swers denying  that  the  conveyances  of  May,  1790,  were  not 
duly  executed,  or  that  they  were  obtained  by  fraud,  or  that  the 
releases,  conveyances  and  agreement,  upon  the  compromise  of 
the  chancery  suit,  were  fraudulent,  or  that  Mrs.  Harsen  did  not 
fully  understand  the  same.  And  they  insisted  that  the  deea 
of  May,  1790,  was  duly  executed  and  acknowledged,  in  due 
form  of  law  to  pass  her  title  to  the  lands  described  in  that  deed ; 
and  that  the  will  of  Jacob  Harsen  was  properly  executed,  and 
that  he  was  competent  to  make  it.  They  also  insisted  that 
the  complainant  had  a  perfect' remedy  at  law,  if  the  allegations 
in  her  bill  were  true ;  and  that  the  coiut  of  chancery  ought  not 
to  entertain  jurisdiction  of  the  case.  RepUcations  to  the  an- 
swers of  the  several  defendants  were  filed,  and  the  parties  pro- 
ceeded to  take  their  proofs. 


1847.]  OASES  IN  CHANCERY,  24S 


Meriam  v.  Harseii. 


Doct.  Jacoo  Harsen,  one  of  the  defendants,  having  br  ought 
an  ejectment  suit  against  the  complainant,  to  recover  the  pos- 
session of  some  of  the  lands  devised  to  him  by  the  will  of  his 
grandfather,  she  applied  for  an  injunction  to  stay  his  proceed- 
ings in  that  suit.  And  in  February,  1837,  the  yice  chancellor 
before  whom  the  bill  in  this  cause  was  filed,  granted'an  injunc- 
tion ;  with  liberty  to  the  plaintiff  to  proceed  to  trial  and  judg- 
ment in  the  ejectment  suit,  for  the  purpose  of  trying  the 
questions  as  to  the  validity  of  the  deed  of  1790,  aod  the  validity 
of  the  will  of  Jacob  Harsen  deceased  ;  but  without  prejudice  to 
the  equitable  rights  of  the  complainant  in  respect  to  the  charge  of 
fraud  in  obtaining  the  execution  of  the  deed  of  May,  1790.  That 
ejectment  suit  was  brought  to  trial,  in  the  superior  court  of  the 
city  of  New- York,  in  November,  1837  ;  and  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon 
a  case  to  be  made.  And  the  superior  court  afterwards  gave 
iudgment  in  his  favor,  against  the  complainant  Anna  Maria 
Meriam. 

In  October,  1838,  Cornelius  Harsen  died ;  and  shortly  after- 
wards Mrs.  Prall,  one  of  his  daughters,  a,lso  died,  leaving  seve- 
ral children  surviving  her,  who  thereby  became  interested  in 
the  subject  matter  of  the  litigation  in  this  suit,  under  the  will 
of  Jacob  Harsen.  The  suit  was  therefore  revived  against  those 
children,  and  against  the  devisees  of  Cornelius  Harsen,  by  a 
bill  in  the  nature  of  a  bill  of  revivor  and  supplement.  The 
cause  was  subsequently  heard  before  the  late  vice  chancellor  of 
the  first  circuit,  upon  pleadings  and  proofs.  He  decided  that 
the  deed  of  the  28th  of  May,  1790,  from  Jacob  Harsen  and 
wife  to  Gabriel  Furman,  was  dul)''  acknowledged  by  Mrs.  Har- 
sen so  as  to  pass  and  convey  the  real  estate  mentioned  in  the 
deed ;  that  the  deed  was  executed  by  her,  and  that  it  was  not 
obtained  by  fraud  or  improper  means ;  that  by  the  conveyance 
of  the  premises  by  Furman  and  wife  to  Jacob  Haraen,  the  latter 
became  seised  thereof  in  fee,  for  his  own  use,  and  that  his  title 
was  not  impaired  nor  affected  by  the  proceedings  and  decree  in 
the  chancery  suit  commenced  in  1794 ;  and  that  the  will  of 
Jacob  Harsen  was  valid  and  properly  executed.     He  therefora 
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made  a  decree  dismissing  the  bill  of  the  complainant,  with  costs 
to  all  the  defendants  except  Fay  and  wife.    From  this  decree  , 
the  complainant  appealed  to  the  chancellor. 

Wm.  iS.  Johnson,  for  the  appellant.  The  deeds  from  Jacob 
Harsen  and  Catharine  his  wife  to  Gabriel  Furman,  and  from 
Furman  and  yife  to  Jacob  Harsen,  of  the  28th  and  29th  May, 
1790,  did  not  pass  the  estate  of  Mrs.  Harsen,  to  her  husband, 
so  that  the  same  is  governed  by  his  will ;  but  that  estate  has 
descended  to  Mrs.  Catharine  Harsen's  heirs  at  law.  A  wife 
may  give  her  estate  to  her  husband,  but  the  act  is  to  be  looked 
at  with  jealousy.  [Hulme  v.  Tenant,  1  Bro.  C.  C.  16.  Ferris 
V.  Brush,  1  Edw.  Rep.  572.)  There  must  be  no  compulsion. 
( Whitehall  v.  Clark,  2  Id.  149.)  It  rhust  be  narrowly  watch- 
ed. [Bradish  v.  Gibbs,  3  John.  Ch.  Rep.  523,  549.)  There 
must  be  no  fraud  or  unfair  advantage.  [Jaques  v.  The  Meth- 
odist Church,  17  John.  Rep.  458,  598.)  The  cases  on  this 
subject  are  reviewed  by  Lord  Eldon,  in  Parker  v.  White 
■ll"  Ves.  222.) 

The  deed  of  Harsen  and  wife  to  Furman,  of  28th  May,  1790. 
was  not  duly  acknowledged  by  Mrs.  Harsen,  nor  is  there  a 
proper  certificate  of  her  acknowledgment  under  the  act  of  26th 
February,  1788,  so  as  to  pass  her  real  estate.  (2  Greenl.  Laws, 
99,  §  3.)  She  did  not  acknowledge  it  freely.  There  is  nothing 
in  the  certificate  purporting  her  voluntary  act.  The  defendants 
:;laim  that  the  certificate  is  not  only  according  to~  the  statute, 
<ut  also  to  the  usage  under  the  statute,  and  to  the  contempora- 
neous construction  of  the  law.  That  it  is  substantially  correct, 
a:id  that  it  was  not  usual  under  the  statute  to  insert  the  word 
freely.  This  form  of  certificate  of  acknowledgment  by  femes 
covert  is  prescribed  by  the  statute,  but  not  so  as  to  other  parties. 
[Jackson  v.  Philips,  9  Cowen,  111.)  At  the  common  law,  con- 
veyances by  femes  covert  could  only  be  made  valid  by  matter 
of  record  founded  upon  an  examination  in  open  court.  ( Watk. 
Conv.  299.)  In  this  state  a  private  examination  is  allowed.  By 
the  Duke  of  York's  charter,  no  esta/te  of  a  feme  covert  could  be 
■old  or  conveyed,  except  by  deed,  acknowledged  by  her  in  court, 
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of  record ;  she  being  secretly  examined  whether  sha  does  U 
freely,  without  threats  or  compulsion  of  her  husband.  (2  R.  L. 
of  1813,  App.  F.)  The  same  language  was  used  in  the  bill  of 
rights  of  1691.  {See  Bradf.  ed.  Col.  Laws,  p.  4 ;  Stat,  of 
1771,  F.  S.  ed.  611,  §  2.)  The  act  of  1778  improves  the  lan- 
guage of  the  act  of  1771. 

I  find  but  one  case  in  our  own  reports  upon  the  statute  as  to 
coriveyances  by  femes  covert.  {Jackson  v.  Gilchrist,  15  John. 
Rep.  89.)  That  was  on  a  deed  made  in  1711.  The  separate 
examiaation  of  the  wife,  whose  estate  was  conveyed,  was  not 
certified.  But  it  was  held  good,  because  there  was  no  statute 
regulation  on  the  subject.  There  are,  however,  several  cases  ir, 
other  states,  than  New- York.  See  the  case  of  Lessees  of  Wat- 
son V.  Bailey,  (1  Binn.  470.)  Yeates,  J.  said  a  Uteral  strict  ad- 
herence to  the  very  words  of  the  statute  was  not  necessary,  but 
the  substantial  requisites  should  be  pursued.  {See  also  Tod  v. 
Baylor,  4  Leigh,  498 ;  Harvey  v.  Peck,  1  Munf.  538 ;  Green 
V.  Branton,  Dev.  Eq.  Rep.  500.)  The  cases  relied  upon  by 
defendants,  are  the  following,  and  are  thus  classified  :  Those 
where  the  acknowledgment  was  held  good  on  the  ground  of 
usage,  and  to  quiet  titles.  1.  Where  the  oificer  had  omitted 
words  indicating  that  the  person  acknowledging  was  the  party 
described  in  the  deed.  {Jackson  v.  Gfutnaer,  2  Cowen,  552. 
Troup  V.  Haight,  1  Hopk.  Rep.  239.  Thurman  v.  Cameron, 
24  Wend.  87.  McLean  v.  De  Lancey's  Lessees,  5  Cranch,  30.) 
2.  Where  the  proof  stated  in  the  certificate  was  defective  because 
the  witness  was  not  stated  to  be  known  to  the  officer,  but  the 
proof  was  certified  to  be  satisfactory  to  the  officer.  {Jackson  v. 
Livingston,  6  John.  Rep.  149.  Jackson  v.  Harrow,  11  Id.  434. 
Jackson  v.  Vickory,  1  Wend.  406.)  3.  Oases  arising  under  the 
acts  of  1771  and  1778.  {Jackson  v.  Schoonmaker,  2  John.  Rep. 
230.)  Certificate  of  1750.  {Jackson  v.  Gilchrist,  15  Id.  89.) 
Certificate  of  1711.  {Jackson  v.  Philips,  9  Cowen,  96,  211. 
Bradstreet  v.  Clarke,  12  Wend.  602, 612.)  Certificate  of  1790. 
4.  Cases  where  the  certificates  of  acknowledgment  were  held 
to  be  insufficient.  {Jackson  v.  Osborn,  2  Wend.  555,  Jackstm 
V  Gould,  7  Wend.  3Gi.) 
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The  general  rule  to  be  adduced  from  the  cases  is,  that  if  the 
requirements  of  the  statute  have  been  substantially  con^plied 
with,  and  usage  has  sanctioned  the  form,  the  certificate  and 
execution  are  to  be  held  good.  The  substantial  requirement 
is,  that  the  act  of  the  wife  shall  be  her  voluntary,  unrestrained, 
unbiassed,  gracious,  free  act  and  deed.  It  requires  more  free 
dom  in  the  wife,  than  that  which  exists  in  the  absence  of  fear, 
threat  or  compulsion.  If  no  more  was  meant,  the  word  freely, 
would  be  useless  in  the  act.  Freely,  as  an  English  word, 
means  more  than  the  absence  of  fear,  threat  and  compulsion, 
Free,  not  being  under  necessity  or  restraint,  physical  or  moral. 
Gratuitous,  not  gained  by  importunity  or  purchase.  Freely, 
without  restraint;  constraint  or  compulsion,  voluntarily,  sponta- 
neously, without  constraint  or  persuasion,  gratuitously,  of  free 
will,  grace,  without  purchase  or  consideration.  ( Webster's 
Diet.)  Thus  the  language  of  this  certificate  does  not  satisfy 
the  words  of  the  statute  in  their  proper  English  sense.  It  does 
not  satisfy  all  the  words  of  the  statute.  There  is  nothing  in 
the  certificate  purporting  a  voluntary,  spontaneous,  gratuitousi 
gracious  act  of  the  wife,  or  freedom  of  action,  though  such 
words  are  used  as  to  Mr.  Harsen,  to  wit:  voluntary  act,  &c. 

The  facts  warrant  the  presumption  that  such  words  indica- 
tive of  free  action,  were  intentionally  omitted,  lest  the  certificate 
should  be  untrue  in  fact.  In  the  certificate  of  acknowledgment 
oy  Furman  and  wife,  made  on  the  same  day,  before  the  same  ofl5- 
cer  and  doubtless  at  the  same  time,  both  parties  acknowledge 
the  deed  as  their  voluntary  act.  Again,  Mrs.  Harsen  was  te- 
nacious of  her  patrimony.  She  did  not  Ijke  Mr.  Harsen's  selling 
her  property.  She  consulted  no  near  relation  as  to  the  convey- 
ance to  Furman.  She  always  asserted  her  ownership.  It  was 
herself  who  gave  the  land  to  her  son  Cornelius ;  and  she  was 
very  anxious  that  her  estate  should  remain  in  the  family.  The 
Furman  deeds  remained  sub  rosa,  until  after  that  suit  ended  in 
1808  or  1809.  Usage  has  not  sanctioned  this  form  of  certifi- 
cate. The  maxim  communis  error  facit  jus  does  not  therefore 
apply.  The  records  of  deeds  have  been  extensively  examined 
ni  New -York  and  in  the  ofiice  of  the  ^ecietary  of  gtate.    Th« 
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{ixhibits  produced  on  the  part  of  Fay  and  wife,  show  213  cer- 
tificates by  Ray,  from  1774  to  1803,  of  acknowledgments  by  the 
liusband  and  wife  recorded  in  the  ofTice  of  the  secretary  of  state, 
and  837  recorded  in  the  register's  office  In  Kew-York  from  1785 
to  1805.  Of  these,  1043  are  substantially  correct.  They  show 
the  voluntary  act  of  the  wife,  either  in  the  cjause  ae  to  the  ac- 
knowledgment both  of  the  husband  and  wife,  or  as  to  the  wife 
alone.  And  seven  only  are  imperfect.  Of  these  the  Harsen 
deed  is  one.  The  exhibits  of  the  other  defendants  show  660  cer- 
tificates of  acknowledgment  under  the  act  of  1788,  in  which  the 
word  freely  is  left  out.  But  in  these,  some  other  word,  import- 
ing voluntary  action  is  substituted.  I  conclude,  therefore,  that 
the  substantial  requirement  of  the  statute,  that  the  wife  should 
acknowledge  that  she  freely  executed  the  deed,  was  not  com- 
plied with.  The  master's  certificate  does  not  comply  with  the 
requirement  of  the  statute,  by  certifying  that  the  wife  did  freely 
execute.  Usage  has  not  sanctioned  the  form  of  certificate  used. 
The  presumption  from  the  evidence  is  that  Mrs.  Harsen  did  not 
execute  the  deed  freely,  in  the  sense  of  the  statute.  This  last 
inference  will  appear  more  forcible  in  the  consideration  of  the 
next  position. 

The  conduct  of  the  parties  after  the  execution  of  the  Furman 
deeds,  proves  that  in  their  estimation,  they  were  of  no  effect. 
That  they  were  abandoned,  or  become  inoperative,  as  on  failure 
of  the  condition  of  an  escrow.  The  deeds  were  made  on  the 
28th  and  29th  days  of  May,  1790,  and  were  recorded  in  August, 
in  the  same  year.  In  1794,  Harsen  and  wife,  with  others,  filed 
their  bill  in  partition,  and  a  final  decree  was  made  therein  on 
the  13th  of  July,  1808.  That  bill  and  the  decree  in  partition 
made  thereon  were  clear  recognitions  of  Mrs.  Harsen's  title, 
and  estopped  Jacob  Harsen,  and  all  claiming  through  him  aa 
volunteers,  from  denying  the  fact.  The  bill  in  that  suit  is  based 
on  the  title  of  Mrs.  Harsen  to  the  property,  as  her  patrimonial  es- 
tate, and  related  to  the  same  lands ;  and  the  decree  affirmed  the 
title  to  be  in  her.  The  averments  in  that  bill  were  precise  and 
affirmative,  and  the  matter  of  those  averments  .was  traversable; 
They  must  therefore  be  taken  to  be  true ;  and  Jacob  Harsen, 
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and  those  who  claim  \hrough  him,  cannot  be  peimitted  now 
to  deny  them.  (4  Kent's  Com.  261,  n.  2  Prest.  Ab.  206  to 
209,  213.  Wood  v.  Jackson,  8  Wend.  9.  Elliott  v.  Hamil- 
ton, 1  N.  Ham,p.  Rep.  182.)  The  releases  after  the  decree  in 
partition,  are  not  answers  to  thjs  our  claim  of  recognition  and 
estoppel.  Mrs.  Harsen,  as  i^  fejne  covert,  was  not  bound  by 
the  recitals  in  the  agreement  as  to  the  Fair-street  property, 
She  would  not  be  estopped  by  her  covenant.  [Jackson  v.  Van 
derheyden,  17  John.  Rep.  167.  Martin  v.  Dwelly,  6  Wend 
9,  14.  Butler  v.  Buckingham,  5  Day,  492.  Watrous  v 
Chaulker,  7  Conn.  224.) 

The  releases  were,  or  ought  to  have  been  made,  in  pur- 
siiance  of  and  in  execution  of  the  decree.  If  they  were  so 
they  vested  the  title  in  the  husband  for  Mrs.  Harsen's  benefit 
and  Jacob  Harsen  took  it  under  the  release  of  9th  February, 
1809,  as  a  trustee  for  his  wife.  But  if  they  were  not  made  in 
execution  of  the  decree,  then  Mrs.  Harsen  executed  the  agree- 
ment only  in  respect  to  her  dower.  If  Jacob  Harsen  is  not 
bound  by  his  pleading  as  to  the  title  of  his  wife,  how  can  sho 
be  bound  by  a  recital  in  a  contract  executed  by  her  when 
covert  ? 

We  claim  the  title  on  the  broad  ground  that,  by  constmction 
of  law,  an>'  more  especially  of  equity,  the  Furman  deeds,  if  well 
executed,  vested  in  Jacob  Harsen  only  a  life  estate  ;  a  marital 
estate  for  the  benefit  of  himself  and  wife  for  his  life,  remainder 
on  his  death  in  fee  to  the  heirs  at  law  of  Mrs.  Harsen.  There 
was  no  consideration  passed  for  the  deeds.  A  nominal  consid- 
eration of  five  shillings  only  is  stated  therein.  There  was  no 
settlement  by  Mr.  Harsen  on  his  wife,  for  he  was  too  poor  to 
make  one.  A  wife  may  give  her  estate  to  her  husband. ,  But 
the  particular  act  is  to  be  looked  at  with  jealousy.  (2  Kenfs 
Com.  166.)  A  wife  may  bargain  with  her  husband  for  transfer' 
of  property  from  him  to  her,  if  for  a  bona  fide  and  valuable 
consideration.  (Livingston  v.  Livingston,  2  John.  Ch.  Rep. 
537.  Lady  Arundell  v.  Phipps,  10  Ves.  139,  145,  146,  149. 
Bullard  v.  Briggs,  7  Pick.  Rep.  533.  Garlick  v.  Strong,  3 
Paige,  440.     Ritchin  v.  Broadbent,  2  Jac.  ^  Walk.  455.) 
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And  she  may  sell  or  mortgage  her  separate  property  for  her  hcs- 
band's  debts.  (2  Kent's  Com.  167.)  But  as  between  husband 
and  wife,  the  debt  will  be  treated  as  the  husband's,  and  she 
will  be  entitled  to  payment  out  of  his  estate.  (Clinton  v. 
Hooper,  1  Ves.  jr.  186.  Niemcewicz  v.  Gahn,  3  Paige,  614.) 
In  the  case  of  Milnes  v.  Busk]  (2  Ves.  jr.  488,)  a  wife  who 
was  entitled  to  the  income  of  real  estate  as  her  separate  prop- 
erty, appointed  her  husband  to  receive  it,  during  her  life.  On 
a  bill,  by  the  husband's  heirs,  to  have  this  income  declared  a 
part  of  his  personal  estate,  it  appeared  that  the  husband  con- 
sulted an  attorney  who  devised  this  instrument ;  and  he  got 
the  wife  to  execute  it.  And  Lord  Rosslyn  decreed  the  income 
of  the  estate  to  belong  to  the  wife.  There,  as  in  this  case, 
they  had  lived  on  good  terms,  and  the  object  of  the  appointment 
was  to  give  the  husband  the  management  of  estate.  There 
were  no  words  of  conveyance,  but  his  lordship  said  that  if  there 
were  words  of  conveyance,  under  the  circumstances  he  should 
set  it  aside.  He  says,  a  wife  is  not  a  feme  sole  as  to  her  sepa- 
rate property  in  respect  to  her  husband.  It  is  against  all  the 
rnaxuns  of  the  common  law.  And  he  cites  Pawlet  v.  Delaval, 
(2  Ves.  663.)  In  that  case  a  separate  estate  of  £23,000  came 
to  Lady  Pawlet.  It  was  first  settled  as  her  separate  estate ; 
and  it  was  afterwards  invested  for  their  joint  benefit.  After 
the  death  of  Lord  Pawlet,  Lady  Pawlet  administered  and 
treated  half  this  sum  as  Lord  Pawlet's.  On  the  second  mar- 
riage of  Lady  Pawlet  with  Delaval,  this  sum  was  by  deed 
declared  to  be  a  part  of  the  estate  of  Lord  Pawlet.  A  biU  by 
Delaval  and  wife  to  set  aside  this  deed  was  dismissed.  Lord 
Hardwick  held  the  deed  good ;  and  that  the  money  was  part 
of  Lord  Pawlet's  estate.  But  it  was  on  the  groimd  of  Lady 
Pawlet's  treatment  of  it  while  sole.  In  Pybus  v.  Smith,  (1 
Ves.  jr.  189,)  Mrs.  Vernon  appointed  her  trustees  to  pay  her 
income  for  her  husband's  debt.  Lord  Thurlow  directed  an 
inquiry,  as  to  how  the  deeds  were  executed.  And  it  appearing 
by  the  report  of  the  master  that  the  wife  knew  what  she  wag 
about,  the  ieeds  held  p-ood.  {See  also  Chassaing  v.  Panso»- 
Vol  XL  32 
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age,  5  Ves.  17.  Whistler  v.  Newman,  4  /rf.  129.  Parker 
V.  TiP^iife,  11  /<?.  209.  JEllis  v.  Atkinson,  3  £ro.  G  C.  565.) 
Resulting  trusts  are  implied  by  law  from  the  manifest  inten- 
tions of  the  parties,  and  the  nature  and  justice  of  the  case.  As 
where  the  consideration  is  paid  by  one  and  the  deed  taken  in 
the  name  of  another ;  where  the  title  is  obtained  by  fraud ; 
and  where  there  is  a  purchase  by  a  trustee  with  trust  money, 
or  a  renewal  of  a  lease  by  the  trustee.  So  also  where  the  pur- 
pose for  which  the  estate  was  conveyed  has  failed,  or  a  surplus 
remains  after  the  purpose  of  the  conveyance  is  eflfected.  {Rarir 
dall  V.  Bookey,  Prec.  Ch.  162.  Emhlyn  v.  Freeman,  Id.  541; 
StonehoUse  v.  Evelyn,  3  P-  Wms.  252.  Digby  v.  Legard,  Id. 
22,  n.)  And  the  facts  showing  the  resulting  trust  may  be  es- 
tabhshed  by  parol.  (4  Kent's  Com.  305.  Willis  v.  Willes,  2 
Atk.  71.  Bartlett  v.  Pickersgill,  1  Edw.  R.  515.  Boyd  v. 
McLean,  1  John.  Ch.  582.  Botsford  v.  Burr,  2  Id.  405.  Ster- 
rit  V.  Sieve,  5  Id.  1.  Dorsey  v.  Clark,  4  Harr.  Sf  John.  551, 
Hall  V.  Spring,  7  Mart.  Louis.  Rep.  243.  Powell  v.  Monson, 
3  Mason,  362,  3.  Start  v.  Cannady,  3  Littell,  399.)  In  the 
case  of  Strickland  v.  Aldridge,  (9  Fes.  519,)  there  was  a  de- 
vise to  defendant  on  a  secret  trust  to  build  a  chapel,  against  the 
statute  of  mortmain.  '  And  it  was  held  that  the  grantee,  on  the 
ground  of  the  fraud,  took  the  estate  in  trust  for  the  heir  of  the 
testator.  In  Baldwin  v.  Rochford,  (1  Wils.  Rep.  229,)  where 
sailors  sold  their  right  to  prize  money,  the  lord  chancellor  said, 
"  Here  is  presumption  of  fraud,  arising  from  the  circumstances 
appearing  in  the  cause — the  great  value  of  the  thing  sold,  in 
proportion  to  the  small  price  paid  for  it.  By  the  Roman  law 
the  contract  was  void,  if  the  consideration  was  less  than  half 
the  value  of  the  property.  Mere  inadequacy  of  price  was  not 
alone  suflScienit  to  set  aside  a  contract." 

J.  W.  Gerard,  for  the  respondents.  By  Mrs.  Cartharine 
tlarsen's  deed  to  Gabriel  Furman,  dated  28th  May.  1790,  and 
the  deed  from  Furman  and  wife  to  the  testator,  Jacob  Harsea 
the  next  day,  acquired  a  perfect  title  imfw  to  the  lands  of  Mrs. 
Harsen  therein  described     Thif»  rood?  of  cor\v<5y?rc«,  w  w  to 
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vest  the  lands  of  a  feme  covert  in  her  husband,  always  existed 
in  the  colonies,  and  has  become  one  of  the  common  assurances 
of  lar^lj  under  which  numerous  titles  are  held.  And  by  the 
usages  of  the  colonies  of  Npw-York,  Pennsylvania  and  oth- 
ers, no  acknowledgment  .of  the  wife,  before  any  magistrate,  was 
requisite  to  give  validity  to  the  deeds.  Our  acts  requiring  a 
private  examination  of  the  wife,  were  not  passed  to  enable  her 
to  convey,  but  to  restrain  her  conveyance  from  operating  un- 
.  less  duly  acknowledged.  This  was  decided  by  the  court  of 
errors,  in  Constantine  v.  Van  Winkle,  (6  Hill's  Rep.  177.)  I 
shall  therefore  make  no  argument  on  this  point,  but  simply 
refer  to  the  cases  below.  It  is  not  averred  in  the  bill,  that  by 
law  the  husband  cannot  thus  become  seised  of  the  lands  of  the 
wife.  But  if  it  was,  the  law  is  well  settled  the  other  way. 
[Jnckson  V.  /Stevens,  16  John.  110.)  Stebbins,  senator,  there 
says,  an  indirect  mode  of  conveyance  is  no  fraud  upon  the  law, 
when  resorted  to  in  order  to  remedy  a  want  of  capacity  to  con- 
vey directly.  (2  Kent's  Com.  151,  2d  ed.  Reeve's  Dom.  Rel. 
106,  114.  Grout  v.  Townsend,  2  Hill's  Rep.  556.  1  Dallas, 
11, 17.)  The  act  of  1771,  (3  R.  S.  App.  p.  22,)  shows  that  the 
custom  in  this  country  in  the  colonies,  was  for  femes  covert  to 
pass  away  their  estate  without  any  acknowledgment. 

The  deed  of  Mrs.  Harsen  was  properly  acknowledged  by  her, 
under  the.  act  of  26th  February,  1788,  (2  Greenl.  Laws,  99,) 
before  John  Ray,  master  in  chancery,  who  allowed  the  deed  to 
be  recorded ;  the  act  being  substantially  complied  with.  In 
Jackson  v.  Phillips,  (9  Cowen,  111,)  it  is  held  that  the  act 
does  not  prescribe  the  form,  but  the  substance  of  the  certificate 
of  the  .officer.  The  same  case  shows  that  the  identity  of  the 
parties  need  not  be  stated  in  the  certificate,  nor  that  the  ofiicer 
knew  the  witness,  nor  the  witness  the  party.  The  question  is 
res  adjudicata  between  Jacob  Harsen  and  the  complainant,  by 
the  ejectment  suit  in  the  superior  court,  where  the  acknowledg- 
ment was  held  good.  The  act  does  not  say  freely  and  without 
the  iear  or  compulsion  of  her  husband.  If  therefore  she  did  it 
without  the  fear  or  compulsion  of  her  husband,  she  did  it  freely. 
It  is  a  conclusion  of  law  from  the  facts.     ,7  Mass.  Rep.  14.    2 
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Id.  291.  5  Id.  438.  9  Id.  161.  2  Kent's  Coin.  150,  erf.  o/ 
1844.)  The  woyA  freely  is  not  in  the  certificate,  and  the  word 
thereto  is  used  in  addition.  The  law  meant  to  guard  agaiiis! 
the  coercion  of  the  husband  alone.  Freely  is  an  inference  of 
law ;  therefore  the  act  does  not  say  freely  and  without  the  fea-  or 
compulsion  of  her  husband ;  but  freely,  without  the  fear  or  c  m 
pulsion  of  her  husband.  The  act  need  only  be  substantially 
complied  with,  not  literally.  (6  John.  149.)  The  act  of  1801 
required  the  witness  to  prove  the  identity  of  the  grantor.  The. 
witness  said  he  sincerely  believed,  and  was  almost  confident  of 
the  identity  of  the  grantor.  And  the  master  being  satisfied,  it 
was  held  good  proof.  In  Jackson  v.  Gilchrist,  (15  John.  89,) 
the  deed  was  acknowledged  in  1711,  and  omitted  to  state  a 
private  examination  of  the  wife,  and  the  certificate  of  the  jus- 
tice stated,  that  in  1711  A.  and  B.  his  wife  came  before  him  to 
acknowledge  the  indenture  to  be  their  acts  and  deeds.  And  it 
was  held  that  it  ought  not  to  be  understood  to  mean  merelj 
that  the  parties  came  before  him  to  acknowledge  the  deed,  but 
that  they  did  acknowledge  it ;  and  that  after  a  long  time  the 
private  examination  of  the  wife  ought  to  be  presumed.  In 
Jackson  v.  Gumaer,  (2  Coweti,  552,)  the  ofiicer  merely  stated 
that  the  grantor  was  known  to  him  ;  without  saying,  known  to 
be  the  person  described  in  and  who  executed  the  mortgage,  as 
the  law  required  to  be  inserted  in  the  certificate.  .But  it  was 
held  sufiBcieijt.  And  the  court  say  the  omission  of  thai  clause 
having  been  extensively  practised  in  the  .state,  so  that  many 
•  titles  would  be  disturbed,  by  allowing  it  to  affect  the  certificate, 
would  perhaps  amount  to  a  construction  of  the  ^ct.  At  all 
events,  it  would  render  the  court  unwilUng  to  listen  to  an  ob- 
jection for  tnat  cause. '  In  the  case  of  Troup  v.  Haight,  (1 
Hopk.  Rep.  239,)  there  was  a  similar  omission  in  the  certificate. 
And  the  certificate  was  held  good,  imder  extensive  usage.  That 
long  usage  has  great  weight  in  the  construction  of  the  act, 
especially  if  many  law  officers  have  adopted  it,  appears  from 
Chancellor  Sanford's  opinion  in  that  case.  As  respects  the  lan- 
guage generally  used  in  certificates,  our  exhibit  No.  34  contains 
660  acknowledgments,  under  the  act  of  1801,  in  which  th 
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woxA  freely  is  omitted.  Some  of  these  acknowledgmeats  were 
taken  before  the  highest  judicial  officers  in  the  state.  Our 
exhibit  No.  35  contains  26]  acknowledgments,  where  the  pri- 
vate examination  of  the  wife,  and  which  is  all  that  is  operative 
against  her,  is  in  the  precise  words  of  the  one  in  question.  To 
hold  this  acknowledgment  bad,  would  overturn  hundreds  of 
titles  in  the  state,  and  produce  extensive  mischief.  The  pre- 
sumption is  that  every  officer  does  his  duty.  Master  Ray  was 
satisfied  that  it  was  her  free  act ;  for  on  her  acknowledgment 
he  allowed  the  deed  to  be  recorded.  {See  Comyn!s  Dig.  Fran- 
chise, G. ;  Dwarris  on  Stat.  693 ;  2  Harris  ^  McHenry,  19 ; 
4  Halst.  Rep.  225.)  If  the  complainant  relies  on  the  case  of 
The  Lessee  of  Watson  v.  Bailey,  (1  Binn.  470,)  the  answer  is 
that  the  acknowledgment  in  that  case  was  not  a  substantial  or 
attempted  compliance  with  the  statute,  but  was  in  a  form  which 
the  statute  had  expressly  abolished.  The  court  there  recog- 
nized a  substantial  compliance  as  being  sufficient.  The  judge 
also  recognized  the  maxim,  corwmunis  error  facit  lex.  And 
he  said  if  his  decision  would  unsettle  many  estates,  he  should 
pause  long  before  he  gave  the  decision.  In  Kirk  v.  Dean,  (2 
Binn.  341,)  the  point  came  up  whether  it  applied  to  cases  of 
dower.  Two  judges  held  it  did  ;  but  Yeates,  J.  who  decided 
the  former  case,  true  to  his  position  that  he  would  not  make  a 
decision  to  unsettle  many  estates,  dissented.  All  the  cases  in 
Pennsylvania  hold  that  a  substantial  compliance  with  the  act 
IS  sufficient.  In  the  case  of  The  Lessee  of  Mclntyre  v.  Ward, 
(5  Binn.  296,)  the  certificate  omitted  what  the  act  required,  that 
the  judge  should  read  to  the  wife,  or  otherwise  make  known  to 
her,  the  full  contents  of  the  deed.  The  court  say  it  is  enough  if  in 
any  mannei  it  appears  the  contents  were  made  known  to  her ; 
the  words  of  the  act  neea  .lot  be  used,  if  its  directions  are  sub- 
stantially complied  with.  In  achnowledging  she  conveyed  the 
lands  within  mentioned,  it  is  to  be  presumed  the  lands  were 
mentioned  when  taking  the  acknowledgment,  though  not  so 
stated  in  the  certificate.  In  Shatter  v.  Brand,  (6  Binn.  438,) 
where  the  law  required  that  the  wife  should  have  executed  it  vul- 
imtarily  and  of  her  own  free  will  and  accord,  without  coercion  oj 


254  CASES  IN  CHANCERY  [APHiLa, 


Meriam  v.'  Harsefi. 


eompulsion  of  her  husband,  not  one  of  these  words  was  m  the 
certificate.  It  only  stated,  after  the  contents  were  made  known 
to  her,  that  she  voluntarily  consented  thereto. 

The  receipt  of  the  five  shillings  consideration  money  being 
acknowledged  in  the  body  of  the  deed  to  Gabriel  Furman  to 
have  been  received  from  him,  under  seal,  and  also  a  separate 
receipt  for  it  endorsed  under  seal,  the  complainant  is  precluded 
from  charging  or  proving  that  it  was  not  paid,  or  from  inquiiing 
into  the  same  ;  the  acknowledgment  in  the  deeds  and  in  the 
separate  receipt  being  conclusive  evidence  of  its  payment, 
against  the  grantor  and  all  claiming  under  her.  In  a  deed  of 
gift,  not  founded  in  fact '  upon  a  pecuniary  consideration,  or  a 
consideration  of  blood  or  marriage,  but  consummated  by  merefy 
inserting  a  nominal  sum  of  money,  the  actual  payment  of  such 
consideration,  the  grantor  and  those  claiming  under  him,  will 
not  be  permitted  to  disprove.  {Bank  of  U.  &  v.  Houseman, 
6  Paige,  527.  2  Hill,  556.)  Here  there  is  no  proof  that  it 
was  not  paid.  And  if  such  proof  were  allowed,  half  of  men's 
contracts  would  be  nullified.  For  the  nominal  consideration  is 
never  paid. 

The  averment  in  the  amendment  to  the  bill,  that  the  deed 
from  Mrs.  Harsen  to  Gabriel  Furman  is  a  forgery,  is  false  and 
is  not  pretended  to  be  supported  by  any  proof.  So  also  as  to  the 
averments  that  the  deed  was  never  delivered ;  or  that  it  was 
delivered  in  escrow,  or  upon  some  condition  that  has  never  oc- 
curred, or  upon  some  trust. 

The  averment  in  the  bill,  that  the  deed  of  Mrs.  Harsen  to 
Gabriel  Furman  was  obtained  by  fraud  and  deceit,  of  her  hus- 
band, the  testator,  is  also  false ;  and  it  is  not  pretended  to  be  sup- 
ported by  any  proof  Who  is  it  makes  these  charges  of  forgery 
and  fraud  upon  this  estimable  man  ?  Who  traduces  the  dead 
by  the  vilest  slanders  1  His  own  grandchildren  who  insulted 
him  while  living!  Their  relative,  who  fed  and  clothed  and 
educated  them  through  life,  and  who,  on  his  death,  left  for 
them  an  ample  competence.  No  man,  woman,  or  child  has 
dared  to  breathe  a  word  of  fraud  or  deceit  against  him,  but  his 
own  unnatural  descendants ; — the  Regan  and  the  Goneril  of 
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this  drama ; — the  modem  Tarquinia,  who  profaned  the  sacred 
person  of  her  aged  grandsne  when  alive,  and  whom  she  now 
viUfies,  and  charges  with  every  horrible  crime,  the  moment  the 
grave  receives  him.  Let  us  examine  the  parties  to  this  fraud  : 
1.  Mrs.  Harsen,  a  strong  minded,  intelligent  woman ;  not  a 
bride,  as  the  counsel  once  said,  but  a  staid  matron  sixteen  years 
married ;  who  having  well  tried  him,  had  entire  confidence  in 
the  character  and  prudence  of  her  husband.  2.  Mr.  Harsen, 
then  in  the  prime  of  his  life,  and  in  high  character  and  stand-, 
ing ;  a  man  of  the  most  correct  and  honorable  character,  whose 
reputation  through  life  has  been  proved  by  a  phalanx  of  wit- 
nesses of  characters  equal  to  his  own ;  that  he  should  turn  re 
creant  to  the  tenor  of  his  whole  life,  and  select  as  the  victim  of 
his  fraud  her,  who  of  all  others,  he  was  bound  to  protect.  Who 
speak  disrespectfully  of  him  ?  Only  the  parties  to  the  old 
chancery  suit,  and  their  descendants — no  other  individuals. 
3.  Mr.  Gabriel  Furman  was  to  be  the  instrument  of  his  fraud. 
His  and  her  personal  friend  and  associate.  One  of  our  most 
estimable  men.  Also,  Mrs.  Furman,  his  wife.  5.  John  Ray, 
the  master.  The  fraud  could  not  be  committed  without  his 
connivance.  A  most  honorable  man,  and  exemplary  officer. 
Also,  the  witnesses  North  and  Hughes  must  have  connived  at 
fraud  in  the  execution  of  the  deeds.  The  deeds  are  large — 
there  must  have  been  great  parade  in  their  execution — seven 
persons  were  present.  Mrs.  Furman  and  Mrs.  Harsen,  if  they 
did  not  know  what  they  were  about  then,  must  have  talked  of 
it  a  hundred  times,  and  Mrs.  Furman  would  have  asked  her 
husband  for  explanations.  And  if  he  found  that  Mrs.  H.  did 
not  understand  what  she  had  done,  something  would  have  been 
aaid.  Inquiry  would  have  been  made.  It  was  impossible  to 
have  deceived  Mrs.  Harsen  into  the  execution  of  the  deed. 

The  allegations  in  the  bill,  that  Mrs.  Harsen,  till  her  death  in 
1835,  treated  the  land  as  her  own ;  receiving  the  rents,  acting 
as  if  it  were  her  own,  and  exercising  control ;  and  also,  that 
Jacob  Harsen,  her  husband,  did  not  assert  any  title  by  virtue 
of  the  Furman  deeds,  but  treated  it  as  the  prope:ty  of  his  wife, 
and  abandoned  those  deeds  as  of  no  force,  or  that  his  conduct 
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showed  he  considered  hiinself  a  trustee  for  his  wife,  are  nol 
only  notvproved,  but  are  disproved  by  a  mass  of  documents; 
facts  and  witnesses.  Those  averments  being  responsive  to  the 
bill,  make  the  answer  evidence.  The  acts  of  Jacob  Harsen  are 
from  the  date  of  his  deeds  in  1790,  up  to  his  death  in  1835. 

The  answers,  and  the  whole  evidence  in  the  cause,  show 
that  Mrs.  Harsen  never  pretended  to  exercise  any  control  or 
ownership  over  the  property  which  a  wife  might  not  use  in  re- 
spect to  her  husband's  own  separate  property.  And  that  Mr. 
Harsen,  from  the  date  of  the  deeds  in  1790  to  his  death  in  1835, 
45  years,  claimed  and  exercised  under  those  deeds,  full,  absolute 
and  perfect  dominion,  over  the  property.  The  bill  is  false  in 
saying  she  received  rents,  controlled  the  lands  or  acted>  as  theii 
mistress.     The  testimony  proves  the  contrary. 

In  addition  to  the  evidence  furnished  by  the  defendants,  who 
were  required  to  answer  under  oath,  the  following  acts  of  testa- 
tor show  that  he  acted  under  the  Furman  deeds  as  conveying 
him  the  property,  and  as  being  operative  up  to  his  death.  The 
greater  part  of  which  acts  Mrs.  Harsen  must  have  known.  And 
she  never  interfered  with,  but  acquiesced  in  them.  He  gave 
pubhcity  to  the  deeds,  by  recording  them,  when  not  necessary, 
m  August  following  their  executioA.  He  granted,  and  the  les- 
sees took,  long  leases  from  Mr.  Harsen,  in  his  own  name  alone, 
from  soon  after  the  execution  of  the  deeds  in  1791,  up  to  his 
death,  45  years.  That  fact  shows  his  claim  and  the  general 
knowledge,  by  the  tenants,  of  his  title.  It  also  must  have  been 
known  to  Mrs.  Harsen,  who  never  made  an  objection.  The 
leases  were  long.  Inquiries  must  have  been  made.  Bargains 
♦or  the  leases  must  have  been  made  at  his  house,  where  she 
was  present.  And  what  tenant  is  produced  to  show  that  she 
interfered  ?  He  received  the  rents  on  the  property,  from  the 
date  of  those  deeds  to  his  death,  without  dissent  of  Mrs.  Har- 
sen.  Of  course  she  must  have  known  it.  These  tenants,  most 
of  them,  lived  in  the  immediate  neighborhood.  Those  leases 
and  rents  covered  all  the  period  of  the  chancery  suit.  And 
then  when  they  say  he  abandoned  his  claim,  years  after  the 
chancery  suit  commenced,  and  four  years  before  it  terminated 
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he  received  from  the  corporation  a  water  grant  tohimseifas 
owner  of  the  adjoining  property  in  fee.  This  shows  his  claim 
in  fee ;  and  that  the  corporation  recognized  it.  Upon  the  com- 
promising of  the  chancery  suit,  he  received  two  releases  of  the 
property  to  himself,  in  1809.  In  1817,  the  corporation  awarded 
to  him  liis  damages  for  widening  Mott-street,  as  the  owner  in 
fee  of  the  adjoining  premises ;  which  damages  he  received. 
This  again  shows  his  claim  in  fee,  and  the  recognition  of  his 
title  by  the  corporation.  He  also  executed  two  or  three  wills,  in 
which  he  claimed  to  dispose  of  the  propei'ty  in  fee ;  and  he  gave 
his  wife  certain  pai'ts  of  his  property  in  lieu  of  dower  in  his  real 
estate.  Every  time  he  signed  a  will  and  prepared  to  die,  he 
then  commenced  the  fraud,  if  fraud  it  was — for  not  till  then 
did  he  do  any  harm  by  the  Furman  deeds. 

The  bill  and  the  decree  in  the  chancery  suit  were  not  a  re- 
cc^nition  or  admission  by  Mr.  Harsen  that  his  wife's  estate  and 
interest  in  the  property  remained  unaltered,  or  that  he  thereby 
abandoned  the  deed  of  his  wife  to  him,  much  less  do  they  ope- 
rate against  him  as  a  technical  estoppel.  The  facts  set  forth 
in  the  chancery  bill  shew  not  only  the  propriety,  but  the  abso- 
lute necessity  that  it  should  have  been  filed  in  their  joint  names. 
The  bill  cannot  possibly  operate  as  an  estoppel.  And  if  it  did, 
it  could  only  operate  upon  that  one-fourth  of  one-fifth  which  was 
immediately  deeded  over  to  Cornelius  Harsen.  An  estoppel  of 
record  is  only  between  adverse  parties,  when  something  has  been 
adjudicated  in  favor  of  one  against  the  other.  (2  John.  Rep.  24. 
12  Wend.  399.  5  Id.  245.)  Here  was  no  contest  between  the  tes- 
tator and  his  wife.  The  defendants  had  no  interest  in  the  ques- 
tion :  they  were  not  prejudiced,  the  way  the  bill  was  drawn.  It 
was  no  subject  matter  of  controversy  to  estop  any  body.  How 
does  the  bill  act  as  an  estoppel?  He  does  not  claim  title  under  the 
bill  or  decree.  An  estoppel  must  be  mutual ;  but  here  the  wife 
would  not  be  estopped  by  any  thing  in  the  bill.     (9  Paige,  255.) 

If  it  was  clear  that  the  one-fourth  of  Cornelius'  share  was 
covered  by  the  Furman  deeds,  and  was  in  severalty,  and  Jacob 
Harsen  had  brought  ejectment  on  his  deed,  how  would  he  have 
declared.    One  count  on  a  demise  from  himself,   claiming 
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through  his  deed,  and  another  count  on  a  demise  from  himself 
and  wife  to  guard  against  the  objection  that  the  deed  did  not 
operate  on  lands,  as  to  which  there  was  an  adverse  possession. 

A  bill  in  chancery  is  not  only  no  technical  estoppel,  but  ur/- 
less  sworn  to,  or  signed  by  the  complainant,  is  no  evidence  as  to 
any  allegations  or  admissions  in  it,  in  any  collateral  action. 
(1  Phillips'  Ev.  358.  Cowen  Sr  Hill's  Notes,  No.  640,  p.  923, 
2  HalVs  Rep.  433.  Peake's  Ev.  54.  BbIIy.  Thompson,  1  A. 
K.  Marsh.  511.)  This  bill  is  neither  sworn  to,  nor  signed  by 
Mr.  Harsen,  nor  is  there  a  particle  of  evidence  that  be  ever  laid 
his  eyes  upon  it,  or  upon  the  decree.  Knowledge  is  the  essence 
of  estoppel  and  admission.  Again ;  the  decree  was  abandoned 
and  waived  by  all  parties,  and  was  never  acted  on.  Releases  wert 
given,  on  a  coinpromise  made,  which  do  not  pretend  to  carry 
out  the  decree,  or  have  any  reference  to  it.  A  decree  can  only 
act  on  the  bill,  and  make  its  averments  evidence,  not  new  and 
independent  averments.  Now  there  is  no  averment  in  the  bill 
inconsistent  with  the  Furman  deeds.  I  again  repeat,  there  is 
no  averment  in  the  bill,  that  Harsen  and  wife  were  seised  ii 
right  of  the  wife,  as  the  vice  chancellor  erroneously  supposed. 
If  the  testator  had  obtainedthe  deed  by  undue  means  he  would 
have  been  careful  not  to  commit  himself  by  any  averments  in 
the  bill,  or  by  holding  out  the  idea  that  his  wife  still  held  the 
property.  But  there  are  no  such  averments.  The  testator 
could  not  have  meant  to  waive  his  title,  by  the  chancery  suit ; 
for  during  its  pendency  he  made  long  leases  in  his  own  name ; 
collected  the  rents  in  his  own  right ;  claimed  of  the  corporation  a 
grant  in  fee  of  the  water  lot  in  1804,  and  he  did  every  act  that 
an  owner  of  lands  in  his  own  right,  could  do.  To  show  that 
lie  waived  no  title  by  the  bill  or  decree ;  that  he  claimed  the 
lands  as  his  own  in  his  own  right,  and  that  Mrs.  Harsen  acqui- 
esced in  his  claim,  and  knew  that  she  had  conveyed  the  title 
to  him,,  the  defendants  refer  to  three  releases  executed  on  the 
9th  February,  1809,  after  the  chancery  suit  was  at  an  end. 

The  three  releases  executed  on  the  termination  of  the  chan- 
cery suit,  are  a  perfect  recognition,  by  Mrs.  Harsen  and  by  all 
the  pavtiea  thereto,  of  the  title  of  the  testator.     They  were  exe- 
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cuted  with  jjreat  parade,  and  were  witnessed  by  Riggs  and  Hil 
dretii.  There  was  no  fraud  in  the  execution  thereof.  Riggs, 
the  drawer  of  these  documents,  well  knew  that  the  title  was  iu 
the  testator.  He  was  one  of  the  counsel  who  argued  the  cause, 
aa  appears  from  the  decree ;  and  he  well  knew  the  difference 
between  what  was  Mrs.  Harsen's  share  and  those  of  the  other 
female  heirs  ;  for  where  they  and  their  husbands  are  mentioned 
the  writing  always  says  the  husband  and  wife  are  seised  in 
right  of  the  wife.  Riggs  therefore  drew  the  release  to  Mr.  Har- 
sen, based  alone  upon  his  title  acquired  under  the  Furman 
deeds.  In  the  agreement  to  sell  the  Fan-street  property,  Mrs. 
Harsen  is  a  party  signing  and  '  acknowledging.  It  recites  the 
compromise  of  the  suit,  and  the  express  recognition  of  Mrs.  H. 
and  all  the  signers,  that  one-fourth  belongs  to  Jacob  Harsen, 
one-fourth  to  Lettice  the  wife  of  Peter  Hegeman.  Then  in  the 
agreement  for  the  sale  ;  the  deeds  were  to  be  given  to  purcha- 
sers, and  one-fourth  of  the  proceeds  were  to  belong  to  Jacob 
Harsen,  one-fourth  were  to  be  paid  to  Hegeman  and  wife,  in  her 
right,  and  Hopper's  and  his  wife's  share,  in  her  right,  and  of 
Bertine  and  wife  in  her  right.  So  in  *he  release  of  back  rents, 
of  the  same  date,  which  release  Riggs  drew  and  witnessed.  It 
recites  the  compromise ;  that  the  suit  was  brought  to  recover 
back  rents  of  the  Bloomingdale  and  the  Fair-street  property, 
and  to  settle  the  personal  estate  of  old  Cornelius  and  the  lega- 
cies under  his  will ;  and  all  claims  which  one  party  might  have 
against  the  other  as  administratrix  of  the  personal  estate  of  old 
Cornelius;  and  states  that  the  object  is  to  release  all  such 
claims.  Mrs.  Harsen,  as  administratrix  of  her  father,  was  prop- 
erly a  party  to  the  deed  ;  and  this  shows  she  was  properly  made 
a  party  to  the  suit.  These  solemn  documents  are  a  perfect 
answer  to  the  ideas  of  Mrs.  Harsen  having  the  property,  or  that 
Mr.  Harsen  waived  his  title  or  only  took  a  trust,  or  is  estopped 
by  the  biU.  The  complainant,  to  oppose  all  this,  gives  evidence 
of  Mrs.  Harsen's  loose  declarations  that  the  property  was  hers. 
Such  declarations  were  not  admissible  as  evidence.  Declara- 
tions are  to  be  received  with  great  caution.  Some  of  these  were 
made  some  forty  years  ago,  and  some  in  her  last  sickr  ess,  when 
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she  was  disposing  only  of  the  $3000  left  her  by  her  husl)and'8 
will.  Those  declarations,  by  the  smallest  change  of  words,  are 
reconcileable  with  the  idea  that  the  property  was  once  hers  by 
inheritance. 

George  Wood,  for  the  appellants,  in' reply.  I  propose  to  con- 
fine myself  to  two  propositions,  and  to  present  them  in  the  al- 
ternative. The  deed  from  Catharine  Harsen  to  her  husband, 
was  unreasonable  and  unconscientious,  and  obtainfed  by  undue 
influence  and  imposition,  or  it  was  obtained  for  the  mere  pu» 
pose  of  giving  him  the  legal  title,  to  enable  him  to  manage  tbia 
property  for  her,  and  upon  her  behalf  to  execute  leases  and  coii 
veyances,  for  her  benefit,  but,  subjeet  to  his  marital  interests 
during  his  life.  If  the  latter  was  bona  fide  the  object,  and  ii 
was  faithfully  carried  out,  there  was  no  fraud  of  any  kind ;  but 
to  prevent  fraud,  it  must  be  carried  out,  or  it  becomes  an  engifiu 
of  fraud,  which  equity  will  prevent.  If  it  was  merely  an  osten- 
sible motive,  then  it  stamps  the  whole  transaction  with  fraud. 

Assuming  that  Jacob  Harsen  designed  to  get  fi-om  his  wife  a 
conveyance  of  her  property,  so  as  to  vest  himself  with  an  abso- 
lute estate  for  his  own  account  and  benefit,  it  ought  to  be  set 
aside,  as  fraudulent,  in  equity.  It  is  not  pretended  that  he  pur- 
chased this  property  from  his  wife,  or  that  there  was  any  coii- 
sideration  for  the  conveyance,  beyond  the  nominal  considei-atioH, 
technically  necessary  to  give  effect  to  the  conveyance.  To 
operate  then  in  equity,  it  must  take  effect  as  a  gift.  The  right 
of  the  wife,  at  common  law,  to  her  real  estate,  except  so  far  as 
respects  the  qualified  right  of  the  husband,  is  just  as  strong  and 
effectual  as  is  her  right  in  equity  to  property  settled  upon  her 
in  strict  settlement.  It  was  so  held  in  Gakn  v.  Niemcewicz, 
(11  Wend.  316.)  A  wife  may  give  property  to  her  husband,  as 
well  as  to  any  other  person ;  though  the  old  common  law  lule 
was  otherwise.  {/See  Roper  on  Husband  and  Wife,  53.)  But 
the  reasonableness  of  such  gifts  must  depend  on  circumstances. 
If  he  is  prudent  and  a  portion  of  her  estate  is  wanted  for  the 
maintenance  of  the  family,  it  may  be  proper  to  give  hin;  a  por- 
tion.    If  she  has  all  the  estate,  and  he  has  none,  and  she  wanU 
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to  give  him  consideration,  the  gift  may  be  proper.  In  this  case, 
she  gives  him  all,  without  any  reserve — he  bringing  no  estate 
with  him  into  the  family.  If  he  should  become  vuifortunate  oi 
should  squander  the  property,  she  is  left  without  support.  Such 
a  gift  is  most  unreasonable  ;  and  the  acceptance  of  it  most  un- 
conscientious. It  is  impossible  to  conjecture,  with  the  vice  chan- 
cellor, that  it  proceeded  from  a  proper  sense  of  generosity  on 
her  part,  and  was  accepted  with  a  due  sense  of  justice  on  his. 
We  would  rather  say  with  Lord  Hardwick,  it  is  a  transaction 
which  no  prudent  person  would  enter  into  and  no  honest  one 
require.  {Chesterfield  v.  Jansen,  2  Fes-,  sen.  155.)  Not  only 
is  no  settlement  made  upon  her,  but  not  even  a  dollar  of  pin- 
money  is  reserved  for  her.  Her  husband's  share  is  the  lion's 
(share.  Such  conduct  is  at  war  with  proceedings  usually  had 
in  equity  in  ouch  cases.  A  court  of  equity  requires  a  reason- 
able settlement  to  be  made  by  the  husband  upon  the  wife,  be- 
fore it  lends  its  aid  to  enable  him  to  recover  her  property,  which 
he  is  by  law  entitled  to  recover.  The  New- York  rule  goes  far- 
ther. It  will  compel  a  husband  to  make  a  reasonable  settle- 
ment ;  even  when  the  aid  of  equity  is  not  required.  Sound 
practical  morality  calls  upon  a  court  to  pronounce  such  a  trans- 
action unreasonable  and  unconscientious. 

Again ;  the  affair  appears  to  have  been  shrouded  in  secrecy. 
None  of  Mrs.  Harsen's  relations  were  called  in  to  advise  with 
her  upon  the  subject.  Not  one  is  brought  forward  to  testify  to 
•♦..  These  conveyances  though  recorded,  were  not  known. 
The  neighbors  appear  to  have  considered  the  property  to  be  hers, 
''ersons  having  the  confidence  of  others  and  standing  in  a  re- 
rtition  to  them  of  commanding  superiority,  are  bound  to  advise 
them,  as  though  they  were  acting  with  others.  ( Gibson  v. 
Joyce,  6  Ves.  271.)  If  she  had  been  making  a  gift  to  a  child 
or  collateral  relative,  or  to  a  person  in  distress,  he  would  have 
felt  it  his  duty  to  advise  her.  The  gift  being  to  himself  he  ought 
to  have  required  her  to  take  advice  from  some  friend.  The  vice 
chancellor  seems  to  have  been  aware  of  this ;  and  therefore  he 
introduces  Judge  Furman  and  his  lady  upon  the  stage  as  par- 
ticipating in  the  transaction,  and  he  conjectures  that  alj  f&ui 
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of  tliem  must  have  come  together  and  consulted  about  it.  Bui 
the  judge  has  entirely  forgotten  it.  Now  the  evidence,  if  we 
are  to  take  evidence  instead  of  conjecture,  is  directly  the  other 
way.  It  is  almost  impossible  to  suppose  that  the  judge  could 
have  forgotten  such  a  scene  as  the  imagination  of  the  vice 
chancellor  has  pictured.  But  if  called,  in  simply  to  perform  the 
naked  ceremonial  of  receiving  and"  executing  a  deed  at  the  in- 
stance of  a  neighbor,  nothing  is  more  natural  than  that  the 
event  should  have  passed  out  of  his  mind.  In  these  unconsci- 
entious bargains,  if  there  be  the  least  scintilla  of  fraud,  a  court 
will  set  thern  aside.     (3  Cowen,  538.) 

It  is  impossible  to  account  for  the  proceedings  in  partition, 
on  the  supposition  that  Jacob  Harsen  was  the  real  owner  of  this 
property,  and  that  it  was  fairly  obtained.  He  had  lately  pro- 
cured it.  He  must  have  considered  it  important  to  himself  to 
procure  it.  The  counsel  employed,  was  the  late  Mr.  Harrison. 
If  Harsen  had  produced  these  Furman  deeds,  they  would 
never  have  been  left  out  of  that  partition  suit.  Besides,  the  bill 
involved  other  claims.  An  accounting  was  to  be  had.  Why 
then  did  he  not  produce  those  deeds  to  his  solicitor  and  counsel? 
Did  he  forget  them  1  That  must  have  been  impossible.  Waa 
he  afraid  if  a  serious  controversy  arose,  her  relations  might  hav6  ■ 
inquired  into  the  matter ;  might  have  apprized  his  wife  of  the 
situation  of  the  title,  and  awakened  her  to  her  true  situation? 
That  is  much  the  most  probable.  After  the  whole  affair  is 
compromised,  and  the  mere  title  deeds  are  to  be  executed,  he 
instructs  the  new  counsel  he  employs,  to  have  the  deeds  exe- 
cuted to  himself.  All  this  would  be  done  in  a  comer  in  the 
scrivener's  office.     No  suspicion  would  then  be  awakened. 

Again ;  the  subsequent  conduct  and  deportment  of  both 
husband  and  wife  is  incompatible  with  the  idea  that"  he  had 
become  the  true  bona  fide  owner  of  all  this  property.  She,  in 
his  presence,  treats  it  and  deals  with  it  as  her  own,  and  he 
does  not  object.  The  vice  chancellor  gets  over  this  by  say 
ing  that  it  was  natural  she  should  call  it  hers.  But  this  will 
not  answer.  It  is  in  important  matters  of  business  in  relation 
to  it  and  of  disposal,  that  she,  with  his  sanction,  treats  it  and 
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deals  .*  >\i  t  as  her  own.  There  is  some  Uttle  contradiction  in 
the  testi'msjiy,  but  the  weight  of  the  evidence  leads  conclusive- 
ly to  this  result.  What  is  there  to  oppose  to  these  views  and 
considerations  ?  He  does  not  show  that  any  relative,  friend,  or 
even  acquaintance  of  hers  was  called  in  to  advise  with  her  in 
making  this  most  unreasonable  gift.  The  burden  of  showing 
this,  was  on  theii-  side.  ■  (6  Ves.  jun.  278.)  It  is  said  she  pass- 
ed through  (he  ceremonial  of  an  acknowledgment,  apart  from 
her  husband.  True,  these  ceremonials  are  designed  as  safe- 
guardsj  but  it  is  held  that  they  are  very  ineffectual  safeguards. 
Their  absence  is  defective — ^but  where  they  exist  very  little 
weight  is  attached  to  them.  Every  practitioner  at  the  bar  has 
met  with  various  instances  of  fortune-hunting  husbands  acqui- ' 
ring  the  property  of  their  wives.  And  these  ceremonials  are 
always  most  religiously  observed.  But  little  importance  has 
heretofore  been  attached  to  them  by  the  vice  chancellor  himself. 
{See  Ferris  v.  Brush,  1  Edw.  Ch.  Rep.  573.)  In  that  case  he 
was  not  satisfied  with  going  through  the  ceremonial,  like  an  or- 
dinary magistrate — but  required  that  she  should  attend  at 
his  chambers  and  be  subject  to  a  miost  rigid  scrutiny.  In  the 
celebrated  case  oi  Huguenin  v.  Baseley,  (14  Ves.  273,)  all  the 
ceremonials  were  duly  complied  with.  So  in  Whelan  v.  Whe- 
Ian,  (3  Cowen,  572,)  and  in  Griffiths  v.  Robbins,  (3  Mad. 
Rep.  105.) 

It  is  further  said,  that  the  character  of  old  Jacob  Harsen  was 
so  good,  that  it  ought  to  overcome  this  charge.  If  we  look  at 
the  whole  evidence,  his  character  would  rather  favor  the  idea 
that  he  had  unduly  procured  these  deeds.  But  we  have 
aothing  to  do  with  character  in  this  case.  It  is  not  in  issue. 
{Fowler  v.  JEtna  Ins.  Company,  6  Cowen,  673.)  In  the  case 
oi  Huguenin  v.  Baseley,  (14  Ves.  273,)  the  clergyman  had  borne 
a  good  character,  but  the  chancellor  did  not  on  that  account 
shut  his  eyes  to  the  true  character  of  the  transaction. 

It  cannot  be  pretended  that  lapse  of  time  has  barred  this 
ciaiKi.  The  general  rule  unquestionably  is,  that  courts  will 
not  favor  stale  transactions.  And  even  where  there  is  no  posi- 
tive bar,  presumptions  will  be  raised  in  favor  of  long  continued 
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enjoyment  by  one  party,  and  acquiescence  by  the  other.  Bu( 
there  are  many  exceptions  to  this  rule.  It  ought  not  to  apply 
to  a  case  where  the  imposition  originally  practised,  whatever  it 
was,  has  continued  down  to  the  commencement  of  the  suit,  or 
nearly  so,  and  where  the  party,  especially  in  the  case  of  a  mar- 
ried woman,  has  been  all  the  time  subjected  to  the  control  of 
the  other.  When  we  look  at  the  features  of  this  transaction, 
and  the  subsequent  conduct  of  the  parties,  we  are  at  no  loss  to 
discover  the  character  of  the  imposition  practised.  She  was 
led  to  believe  that  the  paper  she  executed  was  necessary  and 
proper  to  enable  him  to  manage  the  estate.  The  evidence 
shows  she  was  ignorant  and  illiterate,  grossly  so,  considering 
the  station  in  which  she  was  born.  It  would  have  been  an 
easy  matter,  for  a  grasping  and  fortune-hunting  husband,  to 
impress  her  mind  with  that  opinion,  without  giving  her  ariy 
very  definite  idea  of  the  character  of  the  instrument  she  was 
executing.  It  is  probable  the  subject  afterwards  passed  out  of 
her  mind  ;  for  she  never  appears  to  have  adverted  to  it,  but  she 
spoke  of  and  treated  the  property  as  her  own,  and  her  husband 
encouraged  her  in  that  opinion.  Now,  the  doctrine  is  too  well 
settled  to  require  the  citation  of  authorities  in  this  court,  that 
while  the  delusion  lasts,  and  until  the  veil  of  deception  is  re- 
moved from  the  eyes  of  the  party  deceived,  lapse  of  time  does 
not  at  all  prejudice  the  remedy. 

I  now  come  to  my  second  view  of  the  case,  which  is,  tha . 
Harsen  obtained  the  conveyance  in  good  faith  ;  merely  with  a 
view  to  enable  him  the  better  to  manage  the  property,  and  with- 
out intending  to  strip  his  wife  of  the  beneficial  ownership  of  the 
property.  This  aspect  will  best  harmonize  with  the  general 
current  of  the  testimony,  with  the  partition  bill  recognizing  her 
title,  and  the  subsequent  conveyances  to  himself,  and  with  her 
subsequent  actions  and  directions  respecting  the  property,  with 
his  concurrence.  At  the  close  of  his  life,  when  he  was  brought 
under  an  influence  which  led  to  his  partial  disposition  of  the 
property  by  will,  we  may  readily  account  for  his  being  induced 
'o  dispose  of  it  as  his  own,  without  much  imputation  upon  hia 
character.     The  weakness  of  old  age  is  subjected  to  influences 
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wuich  call  foi  the  exercise  of  a  charity  in  reference  to  moral 
imputation,  which  ought  never  to  be  indulged  in  for  the  sake 
of  protecting  the  unjust  gains  of  the  grasping  and  avaricious, 
against  the  claims  of  suffering  innocence.  Now,  if  the  husband 
obtained  this  property  from  his  wife  under  such  an  understand- 
ing, a  court  of  equity  will  charge  it  with  a  trust,  in  favor  of  her 
and  her  representatives,  and  compel  its  execution  ;  because  to 
violate  the  engagement  would  be  to  perpetrate  a  fraud.  It  is 
like  the  case  of  an  heir  promising  the  ancestor,  if  the  estate  is 
left  to  descend  to  him,  he  will  give  certain  legacies  to  younger 
children.    Equity  will  hold  Em  to  his  engagements. 

The  Chancellor.  There  is  nothing  in  this  case  from 
which  any  court  could  be  authorized  to  infer  that  the  deed  of 
May,  1790,  from  Jacob  Harsen  and  his  wife  to  Gabriel  Furman, 
was  obtained  by  the  husband  by  any  fraud  or  undue  means  ; 
or  by  taking  an  unconscientious  advantage  of  her  situation, 
and  of  the  confidence  which  she  reposed  in  him.  It  was  not 
the  case  of  a  fortune-hunter  marrying  an  heiress,  and  then 
taking  advantage  of  her  confidence  in  him,  even  during  the 
honeyrmoon,  to  defraud  her  of  her  property:  Although  the 
property  embraced  in  that  deed  has  now  become  of  very  great 
value,  it  was  worth,  _comparatively,  but  little  at  the  time  the 
deed  was  given,  about  sixty  years  since.  At  the  time  the  par- 
ties were  married,  they  were  nearly  on  an  equality  as  to  proper- 
ty. For  the  wife  then  had  nothing  but  an  expectancy  in  one-third 
f  her  deceased  father's  estate,  after  the,  death  of  her  mother. 
And  it  appears  firom  the  statement  in  the  old  bill  in  chancery, 
that  the  estate  of  her  deceased  father  was  so  embarrassed  as  to 
be  unable  to  pay  the  £100,  for  which  Swanston  had  become  his 
security,  and  for  which  a  judgment  was  recovered  against  the 
widow  and  executrix  in  1774.  This  was  the  same  debt  whiph 
Ja  :ob  Harsen  was  compelled  to  pay,  on  account  of  the  estate 
of  his  father-in-law,  with  the  accumulated  interest  and  costs, 
about  twelve  years  afterwards.  The  death  of  her  sister,  how- 
ever, in  1788,  left  Mrs.  Harsen  the  sole  owner  of  that  part  of 
the  property  of  her  deceased  father  to  which  the  title  was  not 
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contested,  by  the  widow  and  children  of  her  deceased  uncle  Ba- 
laam Johnson.  And  it  was  not  an  uncommon  thing,  even  in 
those  days,  where  property  was  thus  situated,  for  the  wife  to 
vest  the  legal  title  in  the  husband,  by  means  of  a  conveyance 
by  the  husband  and  wife  to  a  third  person,  and  a  reconveyance' 
by  the  latter  to  the  husband.  These  parties  had  been  sixteen 
years  married,  at  the  time  of  the  conveyance  of  1790.  And  the 
fact  that  the  deeds  were  put  upon  record,  in  the  city  of  New- 
York,  a  few  months  after  they  were  executed,  although  there 
was  then  no  law  requiring  deeds  to  be  recorded,  rebuts  all  pre- 
sumptions that  any  fraud  or  concealment  was  intended,  on  the 
part  of  the  husband:  Nor  is  it  true,  as  alleged  in  the  bUl  in  thia 
case,  that  it  was  not  generally  known  that  the  title  to  the  prop- 
erty was  in  the  husband ;  or  that  the  wife  was  ignorant  of  that 
fact.  Several  leases  of  portions  of  the  property,  for  terms  of 
twenty-one  years,  executed  by  Jacob  Harsen  alone,  were  pro- 
duced in  evidence ;  which  mode  of  leasing  is  inconsistent  with 
the  idea  that  the  lessees  supposed  the  legal  title  to  be  iu  the 
wife.  And  leases  continued  to  be  executed  in  that  manner,  by 
the  husband  alone,  without  being  also  executed  by  his  wife. 
down  to  the  time  of  his  death.  And  in  the  latter  part  of  his  hfe 
when  the  infirmities  of  age  compelled  him  to  do  business  p.t 
home,  many  of  those  "leases  must  have  been  executed  at  his 
residence,  when  his  wife  was  present.  Indeed  the  complainant 
herself  is  the  subscribing  witness  to  several  of  those  leases,. exe- 
cuted by  her  grandfather  in  the  years  1823,  1824  and  1825,  _ 
while  she  was  living  with  him,  and  before  her  marriage.  The 
answers  of  some  of  the  defendants,  responsive  to  the  bill  in  this 
respect,  as  well  as  the  testimony  of  witnesses  on  the  part  of  the 
respondents,  show  that  Mrs.  Harsen  was  aware  that  the  legal 
title  to  the  property  was  in  her  husband.  The  testimony  of  the 
ate  General  Bogardus  renders  it  almost  certain  that  she 
was  consulted  in  relation  to  a  will  drawn  for  her  husband  nearly 
thirty  years  before  her  death,  in  which  the  husband  made  ample 
provision  for  her  out  of  property  which  the  complainant  now 
insists  Mrs.  Harsen  then  believed  to  be  her  own  aheady.  There 
is  very  little  doubt  also,  that  she  must  havp  been  consulted  bj 
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her  husband  in  relation  to  his  last  will,  in  which  he  appears  to 
have  been  so  solicitous  to  provide  every  thing  requisite  for  her 
comfort  and  gratification,  in  case  she  should  survive  him.  I  have 
no  doubt,  therefore,  that  Mrs.  Harsen  was  perfectly  aware  what 
she  was  doing  when  she  joined  with  her  husband  in  the  deed  to 
Furman ;  for  the  purpose  of  having  the  legal  title  vested  in  her 
husband  by  a  reconveyance  to  him. 

The  technical  common  law  rule,  that  a  feme  covert  cannot 
make  a  conveyance  to  her  husband,  does  not  apply  to  such  a 
conveyance  made  through  the  medium  of  a  third  person. 
{Jackson  v.  Stevens,  16  John.  Rep.  110.)  In  that  way  she 
may  exercise  the  same  control  over  her  real  estate,  for  his  ben- 
efit, as  she  could  if  it  was  held  by  a  trustee,  with  a  power  on 
her  part  to  appoint  it  to  whom  she  pleased.  And  all  that  this 
court  allows  itself  to  do  in  such  cases,  is  to  see  that  the  wife 
has  not  been  imposed  upon  by  the  husband's  taking  an  uncon- 
Bcientious  advantage  of  her  situation.  [Pyhert  v.  /Smith,  1  Ves. 
jun.  Rep.  189.  Parkes  v.  White,  11  Idem,  222.  Bradish 
V.  Gibbs,  3  John.  Ch.  Rep.  523.) 

The  actual  payment  of  the  nominal  consideration,  ex- 
pressed in  the  deed,  is  not  necessary.  It  is  sufficient  if  it 
is  stated  in  the  deed  as  the  consideration  thereof  And  as 
between  the  parties,  where  a  mere  nominal  consideration  is 
inserted  in  a  conveyance  for  the  purpose  of  supporting  it,  the 
court  ought  not  to  allow  proof  to  be  given  of  the  non-payment 
of  such  nominal  consideration,  in  order  to  destroy  the  deed. 
( The  Bank  of  the  United  States  v.  Houseman,  6  Paige^s  Rep. 
s%.    Shep.  Touch.  222.) 

The  next  question  to  be  considered  is,  whether  the  ackno^ 
ledgment  of  the  deed  was  sufficient,  as  the  law  then  stood,  to 
render  it  valid  as  a  conveyance  by  a  feme  covert.  In  examin- 
ing this  question,  it  must  be  recollected  that  the  rule  of  the  En- 
gUsh  common  law,  which  disabled  a  feme  covert  from  conveying 
her  real  estate  in  any  other  manner  than  by  a  fine,  or  a  com- 
nun  recovery,  was  never  in  force  in  this  state,  either  when  it 
« -is  a  colony  or  smce.  At  the  least,  no  such  law  has  been  in 
existence  in  this  state  since  the'colonial  act  of  the  6th  of  May 
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1691,  was  rejected  jy  the  crown,  in  1697.  (3  R.  S.  l$t  ed.  App. 
3.)  The  act  of  the  16th  of  February,  1771,  to  confirm  certain 
ancient  conveyances,  and  directing  the  manner  of  proving  deeds 
to  be  recorded,  (2  Van  Schaaclc's  Laws  of  N.  Y.,  611,)  and  all  tht 
subsequent  statutes  on  the  subject,  are  merely  restrictive  of  the 
right  which  a  feme  covert  possessed,  by  the  common  or  customary 
law  of  the  colony,  to  convey  her  estate  by  deed,  with  the  con- 
currence of  her  husband.  These  restrictive  statutes,  which 
have  been  revised  and  re-enacted  from  time  to  time,  are  sub- 
stantially in  the  same  words  in  reference  to  the  acknowledg- 
ment of  the  wife.  The  practice  of  the  acknowledging  and 
recording  officers,  and  the  decisions  of  the  courts,  under  any  of 
those  statutes,  may  therefore  properly  be  referred  to  for  the 
purpose  of  ascertaining  the  practical  construction  which  has 
been  given-  to  the  law  on  this  subject. 

The  act  of  1788,  (2  Greenl.  Laws,  99,)  required  an  ac- 
knowledgment, by  the  feme  covert,  on  a  private  examination, 
apart  from  her  husband,  that  she  executed  the  deed  freely 
without  any  fear  or  compulsion  of  her  husband.  And  the 
acknowledging  officer  was  required  to  endorse  on  the  deed  a 
certificate  of  such  acknowledgment,  "  purporting  that  she  had 
been  privately  examined,  and  confessed  that  she  executed  the 
same  freely,  without  any  feair  or  compulsion  of  her  husband." 
And  these  last  words  are  copied  from  the  second  section  of  the 
act  of  the  16th  of  February,  1771,  on  the  same  subject.  If  a 
literal  compliance  with  the  words  of  these  statutes,  as  to  the 
form  of  the  certificate  of  the  acknowledgment  by  the  wife,  should 
be  decided  to  be  necessary  a  very  great  proportion  of  the 
deeds  executed  by  married  women,  since  the  act  of  1771,  would 
be  found  to  be  invalid.  It  has,  therefore,  very  properly  been 
held,  not  only  here  but  in  our  sister  states,  that  a  substantial 
compliance  with  the  i"equirements  of  the  statutes,  relative  to 
the  proof  or  acknowledgment  of  deeds,  was  all  that  was  neces- 
sary ;  and  that  it  is  not  necessary  that  the  certificate  of  the 
acknowledgment  should  be  in  the  precise  words  used  in  the 
statute.  {^Jackson  v.  Gumaer,  9  Cow.  Rep.  552.  Langhorm 
V,  Hobson,  4  Leig  Vs   Rep.  224.     Tod  v.  Baylor,  Idem,  498 
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McConnel  v.  Reed,  2  Scam.  Rep.  371.  Sharpe  v.  Hamilton, 
7  Halst.  Rep.  109.  Brown  v.  Farran,  3  Ham.  Ohio  Rep. 
151.  Skinner  v.  Fletcher,  1  ^e«?.  iaw  Z?ep.  313.  Hollings- 
worih  V.  McDonald,  2  Harr.  ^  John.  Rep.  230.) 

The  word  freely  is  not  found  in  the  certificate  of  the  ac- 
knowledgment of  the  wife  in  the  present  case.  And  the  ques- 
tion is,  whether  the  words  used  in  the  certificate  do  not  mean 
the  same  thing  substantially;  so  that  the  certificate  does  in 
fact  purport,  or  intend  to  show,  that  the  wife  executed  the  deed 
freely,  or  voluntarily.  The  object  of  the  private  examination 
of  the  wife,  apart  from  her  husband,  is  to  ascertain  whether  the 
execution  of  the  deed  was  her  spontaneous  act ;  or  whether  she 
was  induced  to  execute  it  by  coercion,  or  fear  of  iU  usage,  or 
other  injury  from  her  husband.  It  is  not  necessary  that  the 
wife  should  act  without  a  motive,  in  the  execution  of  the  deed, 
or  execute  it  as  a  mere  act  of  generosity,  without  any  hope  of 
present  or  future  benefit  resulting  from  it.  Nor  is  the  woxAfreelyi, 
in  the  statute,  intended  to  be  used  in  any  such  sense ;  but  it 
there  means,  without  constraint,  coercion,  or  fear  of  injury  from 
the  husband,  imder  whose  power  and  control  she  is  legally  sup- 
posed to  be.  I  think,  therefore,  that  when  Master  Ray  certi- 
fied that  he  examined  Mfs.  Harsen  privately  and  apart  from 
her  husband,  as  to  her  execution  of  the  deed  in  question^  and 
that  she  acknowledged  she  executed  it  without  any  fear,  threat, 
or  compulsion  of  her  husband,  his  certificate  was  a  substantial 
comphance  with  the  statute.  But  even  if  this  would  have 
been  a  doubtful  question  originally,  the  maxim  that  custom  is 
the  best  interpreter  of  the  law,  (4  Inst.  75,)  is  applicable  to  this 
case.  In  deciding  upon  the  statute  relative  to  jointures,  in  the 
case  of  the  Earl  of  Buckinghamshire  v.  Drury,  (2  Ederis 
Rep.  74,)  Lord  Mansfield  acted  upon  that  principle.  He  says, 
"  consider  also  the  usages  and  transactions  of  mankind  upon 
t ;  the  object  of  all  laws  with  regard  to  roal  property  is  quiet 
and  repose.  As  to  practice,  there  has  almost  been  only  one 
opinion.  The  greatest  conveyancers,  the  whole  profession  ot 
the  law,"  &c.  Several  of  the  courts  in  >is  country  have  also 
applied  this  legal  maxim  to  the  construction  of  statutes  relative 
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to  the  proof  and  acknowledgment  of  deeds,  (^ee  McKeen  v. 
DeLancei/s  Lessee,  5  Crunch,  32 ;  McFerran  v.  Powers,  ! 
Serg.  Sf  Rawle,  106 ;  and  Jackson  v.  Gumaer,  2  Cowen,  567,) 

One  of  my  learnei  predecessors  in  this  court,  in  reference  to 
the  construction  of  our  statutes,  relative  tc  the  form  of  the  cer- 
tificate of  acknowledgment,  says :  "  From  the  enactment  of  this 
provision  concerning  the  acknowledgment  of  deeds,  in  1797, 
until  this  time,  certificates  of  acknowledgment  have  been  made 
in  different  forms,  and  have  been  expressed  in  various  terms.. 
The  most  usual  form  has,  I  beheve,  been  that  which  adoptn 
the  language  of  the  statute.  But  various  other  forms  have 
been  used,  and  certificates,  expressed  in  the  language  used  in 
this  instance,  have  certainly  been  very  usual  in  all  parts  of  the 
state.  Certificates  like  this  have  been  considered  and  treated 
as  sufiicient  during  twenty-seven  years ;  and  a  decision  that 
they  are  not  valid  would  subvert  titles  to  lands  to  a  very  serious 
extent.  They  have  been  held  sufficient  not  merely  by  record- 
ing officers,  but  by  judicial  officers  who  have  taken  acknow- 
ledgments, and  have  composed  their  certificates  in  this  forai ; 
by  judges  of  the  supreme  court,  judges  of  the  county  courts, 
masters  of  this  court,  and  commissioners.  .This  general  usage, 
thus  long  continued  and  hitherto  unquestioned,  has  great  force ; 
and  the  practical  construction  of  the  law  by  so  many  public 
officers,  though  not  given  upon  adverse  litigation,  must  still 
have  much  of  the  weight  of  judicial  decision.  The  construc- 
tion which  considers  these  certificates  as  a  substantial  compli- 
ance with  the  law  is  liberal,  but  not  violent  or  unreasonable. 
This  construction  has  prevailed  so  extensively,  and  for  so  long 
a  period,  that  it  possesses  high  authority,  and  to  pronounce 
these  certificates  void  would  be  a  most  dangerous  innovation. 
I  shall,  therefore,  in  pursuance  of  the  received  interpretation 
of  the  law,  consider  the  certificate  upon  which  the  mortgage  to 
Troup  was  registered  sufficient,  and  the  mortgage  duly  regis- 
tered."   ( Troup  V.  Uaight,  Hopk.  Chan.  Rep.  267.) 

Nearly  every  word  of  this  part  of  the  opinion  of  the  late 
Chancellor  Sajiford,  in  Troup  v.  Haight,  is  directly  appli- 
cable to  the  present  case ;  except  thf.t  it  can  hardly  be  said 
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hat  the  certificatea  of  acknowledgments  havo.  been  the  most 
sual,  bj-  femes  covert,  in  which  the  language  of  the  statute  has 
been  adopted.  For  of  the  660  acknowledgments,  embraced  :n 
the  respondent's  exhibit  No.  34,  I  believe  there  is  not  one  in 
which  the  language  of  the  statute  is  adopted  throughout ; 
though  in  most  of  them  equivalent  words  are  used.  And  a 
similar  departure,  from  the  precise  language  of  the  statute,  will 
be  found  in  most  of  the  certificates  produced  on  the  other  side. 
The  only  operative  part  of  the  certificate,  in  relation  to  the  ac- 
knowledgment of  a  feme  covert,  is  that  which  states  what  she 
acknowledged  upon  her  private  examination  apart  from  her  hus- 
band. For  what  she  acknowledges  or  admits  in  his  presence 
is  no  part  of  the  acknowledgment  of  the  deed,  as  to  her.  It 
will  be  seeii,  therefore,  by  the  respondent's  exhibit  No.  35,  that 
there  are  in  the  records  of  the  city  of  New- York  alone,  261 
conveyances,  by  femes  covert  and  their  husbands,  in  which 
the  acknowledgment,  as  to  the  wife,  is  in  the  same  form  as 
in  the  deed  of  1790  from  Jacob  Harsen  and  wife  to  G.  Fur- 
man.  I  also  find,  upon  examination  of  the  nuiherous  certifi- 
cates produced  by  the  appellant  herself,  that  in  a  great  portion 
of  them  the  language  is  the  same,  so  far  as  relates  to  the  private 
acknowledgment  of  the  wife,  as  it  is  in  the  certificate  endorsed 
upon  this  deed,  and  in  the  certificates  embraced  -in  exhibit  No. 
35,  on  the  part  of  the  respondents.  For  instance ;  in  four  out 
of  the  nine  certificates,  from  books  67,  68  and  70,  of  deeds  in  the 
city  of  New- York,  at  the  commencement  of  the  appellant's  ex- 
hibit H.  No.  1,  the  certificate  as  to  the  acknowledgment  of  the 
feme  covert  is  in  this  form :  "  And  the  said  J.  being  examined 
by  me  privately  and  apart  from  her  husband,  acknowledged 
she  executed  the  same  without  any  fear,  threat,  or  compulsion 
of  her  said  husband  ;"  without  any  other  words  to  indicate  that 
she  acknowledged,  on  her  private  examination,  that  she  executed 
the  deed  freely  or  voluntarily.  And  among  the  certificates 
produced  by  the  respondents,  and  which  are  substantially  in  the. 
same  form,  there  are  eight  which  were  drawn  by  justices  of  the 
supreme  court,  five  by  Samuel  Jones  as  recorder  of  the  city  of 
New- York,  eleven  by  James  Kent  as  a  master  in  chancer} 
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and  about  230  by  J.  M.  Hughes,  John  Ray  and  Jeremiah  Lan- 
ting,  also  masters  in  chancery.  Numerous  titles,  of  com"se, 
depend  upon  this  practical  construction,  which  has  been  given 
to  the  statutes  on  this  subject,  by  high  judicial  officer?,  and 
'others,  for  the  last  sixty  years.  And,  in  the  language  of  Chief 
Justice  Tilghman,  it  would  be  unpardonable  to  disturb  it  now, 
by  a  critical  examination  of  .the  ;words  of  the  statutes.  The 
vice  chancellor,  as  well  as  the  superior  court,  was  therefore 
right  in  supposing  that  the  deed  of  the  28th  of  May,  1790,  was 
properly  executed  and  acknowledged,  so  as  to  pass  the  legal  title 
to  the  lands  mentioned  therein,-  to  Gabriel  Purman,  the  grantee 
in  such  deed  ;  except  one  undivided  fourth  of  the  lands  at 
Bloomingdale,  which  were  specifically  devised  to  Cornelius 
Cozine  the  younger,  by  the  will  of  his  father.  And  by  the 
reconveyance,  from  Furmam  to  Jacob  Harsen,  the  latter  became 
entitled  to  an  estate  in  fee  simple,  in  his  own  right,  in  all  the 
lands  to  which  Furman  obtained  the  legal  title  under  the  deed 
from  Jacob  Harsen  and  wife  to  him. 

.  If  the  will  of  Cornelius  Cozine,  the  elder,  is  correctly  stated  in 
the  bill  in  chancery,  filed  in  1794,  and  if  the  times  of  the  respec- 
tive deaths  of  Garret  Cozine  and  of  his  brother  Cornelius  Co- 
zine, the  younger,  are  truly  stated,  it  is  at  least  doubtful  whether 
Mrs.  Harsen  was  ever  entitled  to  any  part  of  the  real  estate  de- 
vised to  her  uncle  Cornelius  under  the  will  of  her  grandfather. 
For  the  limitation  over,  upon  the  death  of  any  of  the  devisees 
without  issue,  was  not  to  all  the  other  children  of  the  testator ; 
but  it  was  to  those  of  his  children  who  should  then  be  living. 
Indeed  the  person  who  drew  the  deed  of  1790  was  probably  awaro 
that  the  right  of  Mrs.  Harsen  to  one-fourth  of  the  real  estate 
devised  to  her  uncle  Cornelius  was  questionable.  For  in  the 
recitals  in  that  deed  it  is  not  stated  that  Garret  Cozine.  or  bis 
children,  became  entitled,  under  the  will  of  his  father,  to  one 
fourth  part  of  the  real  estate  devised  to  his  brother  Cornelius. 
But  the  recital  in  the  deed  is,  that  Garret  Cozine,  under  the  will  of 
his  father,  became  entitled  to  one  undivided  part  of  the  Bloom- 
ingdale farm  and  ^f  the  Fair-street  lots ;  without  stating  wha* 
the  extent  of  that  undivided  part  was,  under  the  will.     The  bill 
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in  chancery,  of  1794,  also  appears  to  have  been  drawn  with  the 
same  care,  iu  not  stating  the  interest  of  Garret  Cozine,  or  of 
Mrs.  Harsen,  in  the  one-fifth  of  the  farm,  and  of  the  Fair-street 
lots  devised  to  Cornelius  Cozine  the  younger;  though  it  is 
stated  in  that  bill  that  the  complainants  applied  to  the  widow 
and  children  of  Balaam  Johnson  Cozine,  and  requested  them 
to  divide  the  property  into  four  equal  parts.  The  person  who 
drew  the  bill  appears  to  have  been  equally  careful  not  to  state 
what  the  present  rights  of  Mrs.  Harsen  were-,  in  any  of  the 
property  which  had  come  to  her  from  her  father  and  her  brother 
and  sister.  Chancellor  Lansing,  in  making  his  interlocutory 
decree  in  that  suit,  seems  to  have  overlooked  the  fact  that 
it  appeared  from  the,  dates,  stated  in  different  parts  of  the  bill, 
that  Garret  Cozine  died  about  two  years  before  his  brother  Cor- 
nelius. And  if  this  fact  was"  overlooked  by  the  counsel  for  the 
defendants,  upon  the  argument  of  that  case,  it  might  well  have 
escaped  the  vigilance  of  the  court.  For  I  see  that  in  one  part 
of  the  bill  the  complainants  fcharge  and  insist,  that  if  Cornelius 
Cozine  the  younger  did  make  a  will,  as  pretended  by  the  de- 
fendants, he  had  no  right  to  devise  the  real  estate  which  came 
'.0  him  by  the  will  of  his  father ;  but  that  upon  his  death 
without  issue,  the  same  went  to  his  surviving  brothers  and  sis- 
ters, under  the  provisions  of  the  will  of  Cornelius  Cozine  the 
elder.  And  in  this  part  of  the  bill  of  1794,  Garret  Cozine  is 
actually  named,  as  one  of  those  survivors. 

There  were  good  reasons  for  saying  nothing,  in  the  bill  of 
1794,  in  relation  to  the  deeds  of  May,  1790,  and  of  the  altera- 
tion of  the  rights  of  Jacob  Harsen  and  his  wife  in  consequence 
thereof.  For  as  between  themselves,  they  probably  considered 
it  as  a  matter  of  but  little  consequence,  whether  the  legal  title 
to  their  share  of  the  Fair-street  lots,  and  the  other  lands  in  dis- 
pute in  that  case,  was  declared  to  be  in  the  one  or  the  other. 
Besides,  it  appeared  by  that  lull  that  the  twenty  acre  lot  of  Cor- 
nelius Cozine  the  younger,  at  Bloomingdale,  was  held  adversely 
by  the  widow  and  heirs  of  Balaam  Johnson  Cozine,  in  May 
1790.  The  legal  title  to  that  lot,  therefor'i,  remained  in  Mrs. 
Harsen,  notwithstanding  the  deed  to  Fu'  man  and  the  recctn- 
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veyance  to  her  husband.  Both  Harsen  and  wife,  then,  were 
necessary  parties  to  that  bill,  for  nearly  all  of  the  purposes  for 
which  it  was  filed.  And  it  would  have  been  perfectly  useless  to 
say  any  thing  in  that  bill  about  the  deeds  of  1790  ;  or  for  the 
defendants  in  that  suit  to  refer  to  them  in  their  answers,  or  in 
their  proofs,  even  if  they  knew  that  such  deeds  had  been  exe- 
cuted. The  bill  not  being  sworn  to,  it  was  no  evidence  of  any  fact, 
as  between  Harsen  and  his  wife.  Arid  the  interlocutory  decree  of 
the  chancellor,  as  a  matter  of  course,  was  made  in  accordance 
with  what  he  supposed  the  rights  of  Harsen  and  his  wife  to  be, 
from  the  statement  of  the  original  title  of  Mrs.  Harsen,  in  the  bill. 

That  decree,  so  far  as  it  settled  the  rights  of  the  complain- 
ants and  defendants  in  the  Fair-street  lots,  and  in  the 
twenty  acre  lot  at  Bloomingdale,  which  was  specifically  de 
vised  to  Cornelius  Cozine  the  younger  by  the  will  of  his  father, 
and  of  which  a  partition  was  dnected,  might  perhaps  be 
considered  as  settling  the  rights  of  all  parties  as  to  those  par- 
ticular lands,  if  the  decree  should  not  be  appealed  from.  But 
as  between  Harsen  and  his  wife,  and  as  between  their  heirs, 
there  is-  nothing  in  that  decree  which  could  operate  by  way  of 
estoppel  to  prevent  them  from  showing  the  true  state  of  the 
title ;  even  as  to  the  twenty  acre  lot  which  was  specifically  de- 
vised to  Garret  Cozine  by  the  will  of  his  father.  Much  less 
could  any  thing  in  that  decree  operate  as  an  estoppel  in  refer- 
ence to  the  forty-seven  acre  lot  at  Bloomingdale  and  the  Mott- 
street  lots,  which  Garret  Cozine  had  acquired  by  purchase  in 
his  lifetime ;  and  which  were  not  mentiop,ed,  or  even  alluded  to, 
in  such  decree,  or  in  the  bill  on  which  it  was  founded. 

Harsen  never  claimed  title  to  the  twenty  acre  lot,  at  Blooming- 
dale, under  that  decree.  But  he  claimed  title  to  it  under  the  deeds 
of  May,  1790  ;  which  title  was  confijmed  to  him  by  the  release 
and  quit-claim  deed  that  was  obtained,  from  the  heirs  of  Balaam 
Johnson  Cozine  and  of  his  two  sisters,  under  the  compromise 
in  February,  1809.  The  part  of  the-  twenty  acre  lot  originally 
devised  to  Cornelius  Cozine  the  younger,  which  was  also  em- 
braced in  that  quit-claim  deed,  was  conveyed  by  Jacob  Harsea 
and  his  wife  to  their  son  Co.-nelius,  by  a  deed  of  gift,  a  few  days 
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lifter  that  compromise  was  completed.  And  all  the  Fair-stieet 
lots  must  have  been  sold,  and  the  prQceeds  divided,  very  soon 
tl^ereafter.  No  part  then  of  the  property  which  thedecree  directed 
to  be  partitioned,  or  which  could  have  been  partitioned  in  that 
suit,  belonged  either  to  Jacob  Harsen  or  his  wife  at  the  time 
of  their  respective  deaths.  The  title  of  Jacob  Harsen  to  the 
property  in  dispute  in  the  present  case,  under  the  deeds  of  May, 
1790,  was  therefore  in  no  way  impaired  by  any  thing  contained 
in  the  bill  of  1794,  or  by  any  thing  stated  or  declared  in  the 
interlocutory  decree  made  in  that  suit. 

The  validity  of  the  will  of  Jacob  Harsen  was  not  only  estab- 
lished before  the  surrogate,  but  also  upon  the  trial  of  the  eject- 
ment suit,  in  the  superior  court  in  New- York.  And  it  is  only 
necessary  to  say,  that  there  is' nothing  in  the  testimony  in  the 
present  case,  to  induce  me  to  doubt  that  the  testator  was  per- 
fectly competent  to  make  a  will,  or  that  his  will  was  duly 
executed.  The  appellant's  unnatural  and  abusive  treatment 
of  her  aged  grandfather,  who  had  stood  in  the  place  of  a  parent 
to  her,  from  infancy  to  womanhood,  and  who  again  furnished 
her  a  comfortable  home  when  she  was  separated  from  her  hus- 
band, is  sufficient  to  account  for  the  provisions  of  his  will  as  to 
her  ;  without  the  necessity  of  supposing  that  his  intellect  had 
become  impaired  so  far  as  to  render  him  incompetent  to  make 
a  valid  will.  And  the  state  of  the  sister's  mind  made  the  pro- 
visions of  the  wUl  discreet  and  proper  as  to  her.  For  these 
reasons,  even  if  this  court  had  jurisdiction  of  a  suit  to  set  aside  a 
will  of  real  estate,  the  bill  in  this  case  was  rightfully  dismissed ; 
upon  the  ground  that  the  complainant  had  wholly  failed  to 
sustain  the  allegations,  in  her  bill,  in  relation  to  the  validity 
of  the  will  under  which  the  respondents  claimed  title  to  the 
property  in  controversy. 

The  claim  of  the  complainant  to  a  part  of  the  premises  con- 
veyed to  Jacob  Harsen,  as  a  water  grant,  in  October,  1804,  and 
to  a  part  of  the  moneys  received  by  him,  from  the  corporation 
of  New- York,  for  the  damages  sustained  by  the  widening  of 
Mott-street,  necessarily  falls  with  the  failure  of  the  other  claims 
upon  the  estate  of  the  testa  tor.    It  is  unnecessary,  therefore,  tc 
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inquire  what  would  have  been  her  equitable  rights  in  respect 
to  the  water  lot,  or  to  the  money  received  by  her  grandfa- 
ther for  damages,  if  she  had  succeeded  in  showing  herself  enti- 
tled to  one-fourth  of  the  real  estate  in  controversy,  as  one  of 
fhe  heirs  at  law  of  her  deceased  grandmother. 

The  decree  of  the  vice  chancellor  must  be  affirmed,  with 
costs  to  be  paid  to  the  several  respondents  or  their  solicitors,  or 
guardians  ad  litem  ;  except  as  to  the  defendants  Fay  and  wife. 
And  if  the  executors  of  the  will  of  Jacob  Harsen  are  not  able 
to  collect  their  costs  from  the  appellant,  they  are  to  be  at  lib- 
erty to  retain  the  same  put  of  the  personal  estate  of  the  testator 
which  lias  come  to  their  hands  as  such  executors. 


Burgess  and  others  vs.  Smith. 

The  court  of  chancery,  in  this  state,  has  jurisdiction,  and  will  entertain  a  bill  of  dis- 
covery in  aid  of  the  prosecution  of  a  civil  suit,  in  a  sister  state,  or  in  a  foreign  tri- 
bunal, or  in  a  court  of  the  United  States. 

But  it  will  not  entertain  such  a  bill  when  filed  against  a  person  who  is  not  a  party 
to  the  suit  in  which  the  discovery  sought  for  is  to  be  used ;  even  though  such  per- 
son is  the  substantial  parly  in  interest  in  the  defence  of  that  suit. 

If  the  court  of  chancery  has  the  power,  it  must  be  a  very  special  case  which  will  in- 
duce it  to  break  over  the  rule,  of  comity  and  policy,  which  forbids  the  granting  of 
an  injunction  to  stay  the  proceedings  in  a  suit  commenced  in  a  court  of  competent 
jurisdiction  in  a  sister  sta^e. 

Upon  a  bill  of  discovery  in  aid  of  the  prosecution  of  a  suit  at  law,  an  ex  parte  injunc- 
tion ought  not  to  be  granted,  where  no  fact  is  positively  sworn  to,  as  being  within 
the  knowledge  of  the  defendant,  which,  if  proved,  would  defeat  the  defence  in  the 
suit  at  law,  and  enable  the  plaintiff  to  recovtr  in  such  suit. 

This  was  an  appeal,  by  the  defendant,  from  an  order  of  the 
late  vice  chancellor  of  the  first  circuit,  denying  an  application  to 
dissolve  an  injunction.  The  bill  upon  which  the  injunction 
was  granted,  was  a  bill  of  discovery  merely ;  in  aid  of  the  prose- 
cution of  a  replevin  suit,  instituted  by  the  complainants  against 
Allen,  in  the  court  of  common  pleas  for  Suffolk  county  in  Mas- 
sachusetts.   It  appeared,  from  the  bill,  that  the  good's  for  whi'ih 


<847.]  CASES  IN  CHANCERY.  277 


Burgess  V.  Smith. 


the  replevin  suit  was  brought  were  obtained  from  the  complain- 
ants by  false  pretences,  and  a  conspiracy  to  defraud  them  oul 
of  the  value  of  such  goods.  The  bill  stated  that  the  conspira- 
tors, who  obtained  the  goods  of  the  complainants,  shipped  them 
at  Boston  on  board  a  schooner,  of  which  Allen  was  the  master, 
and  who  signed  biUs  of  lading  therefor,  to  deliver  the  goods  in 
New- York.  Allen  set  up,  as  a  defence  in  the  replevin  suit,  that 
the  bills  of  lading  were  transferred  by  the  conspirators  to  the 
defendant,  who  was  a  merchant  in  New- York,  either  as  security 
for  an  antecedent  debt,  or  for  their  draft  on  him,  which  he  ac- 
cepted on  the  faith  of  the  said  bUls  of  lading.  And  the  object 
of  the  bill  was  to  obtain  a  discovery,  from  the  defendant  in  this 
suit,  as  to  what  was  me  true  consideration  of  the  assignment 
of  these  biUs  of  lading,  and  whether  the  defendant  did  not 
know,  at  the  time' he  received  the  same,  that  the  conspirators 
Eastman,  Fendrey  <fc  Co.  were  in  the  habit  of  obtaining  goods 
by  fraud,  to  be  sent  on  to  him  for  sale.  It  also  appeared,  by 
the  biU,  that  a  commission  had  been  issued,  to  a  commissioner 
in  the  city  of  New- York,  to  examine  the  defendant  Smith  as  a 
witness,  in  the  replevin  suit  depending  in  the  court  of  common 
pleas  in  Massachusetts.  But  he  refused  to  give  evidence, 
upon  the  ground,  as  he  stated  on  his  oath,  that  he  was  the  sub- 
stantial party  in  interest,  as  the  real  defendant  in  that  suit,  and 
that  he  had  employed  counsel  to  defend  the  same. 

Upon  the  filing  of  this  bill,  an  injunction  was  granted,  restrain- 
ing the  defendant  Smith  from  taking  any  proceeding  in  the  re- 
plevin suit  which  the  complainants  had  instituted  against  Allen, 
or  bringing  such  suit  to  trial,  until  he  should  have  made  the 
discovery  called  for  by  this  bill;  and  from  aiding  or  assisting 
Allen  to  do  so.  And  the  late  vice  chancellor,  on  an  application 
upon  the  bill  alone,  refused  to  dissolve  the  injunction ;  and 
made  the  order  appealed  from. 

John  E.  Develin,  for  appellants.  The  court  of  chancery 
will  sustain  a  bill  of  discovery,  to  aid  the  prosecution  or  defence 
of  a  civil  suit  in  a  foreign  tribunal ;  but  if  a  stay  of  proceedings 
is  wanted,  appUjdtion  nust  be  made  to  the  court  in  which  the 
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action  h  pending.  (Mitchell  v.  Smith,  1  Paige's  Rep.  28?. 
Mead  v.  Merritt  and  Peck,  2  Idem,  402.)  The  complainanl 
in  a  bill  of  discovery,  who  prays  an  injunction  to  stay  proceed- 
ings af  law  until  discovery  made,  must  not  only  show  that  the 
facts  of  which  he  seeks  discovery  are  material  to  the  prosecu- 
tion of  his  suit,  but  there  must  be  an  averment  of  the  necessity 
of  such  discovery.     [March  v.  Davison,  2  Paige's  Rep.  580.) 

S.  D.  Van  Schaack,  for  respondent.  The  bill  in  this  cause 
shows  a  premeditated  plan,  on  the  part  of  the  defendant 
and  of  Eastman,  Fendrey  &  Co.  to  swindle  the  complain- 
ants. The  complainants  prosecuted  Allen,  the  master  of  the 
vessel,  in  replevin ;  Smith,  the  defendant  in  the  present  suit, 
residing  in  New- York.  A  commission  is  issued,  and  Smith  is 
summoned  to  testiiy ;  but  sets  up  that  he  is  the  actual  party  in 
interest  in  the  defence  of  the  suit  in  Massachusetts ;  and  on 
that  ground  he  is  discharged  by  the  judge,  as  not  being  obliged 
to  testify.  The  complainants  then  file  their  bill  of  discovery 
against  Smith  in  this  court,  with  the  necessary  allegations,  and 
obtain  an  injunction  restraining  him  from  proceeding  with  or 
bringing  the  replevin  suit  to  trial,  and  from  aiding  or  assisting 
Allen,  in  proceeding  with  or  bringing  the  cause  to  trial.  The 
defendant  moves  to  dissolve  the  injunction,  and  cites  Mitchell 
V.  iSmith,  (1  Paige's  Rep.  287,)  as  decisive  to  sustain  his 
motion. 

Before  examining  the  question,  I  would  cite  Mead  v.  Merrill, 
(2  Paige's  Rep.  402,)  and  Bicknell  v.  Field,  (8  Idem,  440,) 
as  cases  on  which  the  defendant  doubtless  would  have  relied, 
had  the  authorities  occurred  to  him.  The  case  of  Mitchell  v. 
Smith,  decides  nothing.  It  merely  draws  a  distinction  between 
asking  for  a  discovery  and  for  an  injunction.  The  other  cases 
are  more  definite,  I  understand  Mead  v.  Merritt  merely  to  de- 
cide, that  the  court  of  chancery  will  not  interfere  to  restrain  a 
suit  or  proceeding  previously  commenced  in  a  court  in  another 
state,  where  it  may  be  deemed  to  be  an  interference  with  the 
proceedings  of  such  court ;  but  nothing  more.  And  Bick- 
nell V.  Field  simply  lecides,  that  where  a  judgment  is  alleged 
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to  have  been  fraudulently  obtained,  in  a  court  in  another  state. 
our  court  of  chancery  will  not  interfere,  but  will  send  tlie 
parties  to  the  court  in  which  judgment  was  entered,  to  have  it 
set  aside.  The  correctness  of  these  decisions  I  do  not  question. 
They  are  founded  on  a  proper  regard  to  comity  and  public 
policy.  But  these  decisions  refer  simply  to  the  relation  which 
this  court  should  hold  with  a  court  of  a  sister  state,  and  not  tc 
the  power  of  our  court  over  any  person  within  its  jurisdiction. 
For  in  Mitchell  v.  Bunch,  (2  Paige's  Rep.  606,)  this  court 
decided  that  when  the  person  of  the  defendant  is  within  its 
jurisdiction,  the  court  has  jurisdiction  over  his  property  situated 
out  of  its  jurisdiction,  and  can  compel  him  to  bring  it  within 
such  jurisdiction.  See  also  2  Story's  Equity,  §  899,  where 
the  learned  commentator,  after  acknowledging  the  general 
principle  that  the  courts  of  one  country  cannot  exercise  any 
control  over  the  courts  of  another  country,  and  after  citing 
Chancellor  Walworth's  decision  in  Mead  v.  Merritt,  as  in  no 
wise  differing  from  the  commentator's  opinion,  says :  "  When 
the  parties  to  a  suit  m  a  foreign  country  are  resident  within 
the  territorial  limits  of  another  country,  the  courts  in  the  latter 
may  act  in  personam  upon  these  parties,  and  direct  them,  by 
Injunction,  to  proceed  no  farther  in  such  suit."  This  is  to  the 
point ;  and  conclusive  in  this  case.  We  do  not  even  ask  a 
party  on  the  record  to  be  restrained.  But  we  seek  to  restrain 
the  party  in  interest,  being  within  the  jurisdiction  of  this  court, 
and  against  whom  we  have  filed  a  bill  for  discovery.  We  do 
not  interfere  with  a  court  in  a  sister  state.  We  will  take  care 
of  the  defendant  on  the  record  in  the  fonam  where  we  have 
prosecuted  him.  And  we  ask  this  court,  here,  to  restrain  the 
defendant  in  this  chancery  suit,  from  aiding  the  defendant  in 
the  replevin  suit  in  his  defence.  There  can  be  nothing  in  this 
contrary  to  the  decisions  in  the  cases  cited. 

The  Chancellor.  This  court  has  jurisdiciion,  and  will 
entertain  a  bill  of  discovery  in  aid  of  the  prosecution  of  a  civi/ 
suit,  in  a  sister  state,  or  in  a  foreign  tribunal,  or  in  a  court  of 
the  United  States.     And  if  this  was  such  a  case,  the  bill  would 
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not  be  bad  upon  demurrer ;  although  the  court  might  not  con- 
sider it  proper  to  restrain  the  defendant  from  proceeding  to  trial, 
in  the  suit  in  Massachusetts,  in  the  meantime.  But  I  do  not  see 
how  any  discovery,  which  may  be  made  by  the  defendant  in  this 
suit,  can  aid  the  complainants  in  the  prosecution  of  the  replevin 
suit,  against  Allen,  in  Massachusetts,  to  which  suit  the  defen- 
dant Smith  is  not  a  party.  It  is  true,  he  swore  that  he  was  the 
substantial  party  in  interest,  and  had  employed  the  attorney 
and  counsel  to  defend  the  replevin  suit.  But  Allen  is  not  only 
defendant  on  the  record,  but  the  judgment,  for  damages  and 
costs,  must  be  against  him  personally,  if  the  plaintiffs  in  that 
suit  should  succeed  therein.  He  will,  therefore,  have  the  right, 
upon  the  trial  of  that  cause,  to  object  that  the  answer  in  this 
suit,  to  which  he  is  not  a  party,  is  not  legal  evidence  against 
him,  to  charge  him  personally  with  damages  and  costs  in 
the  replevin  suit. 

Again ;  if  this  court  has  the  power,  it  must  be  a  very  special 
case  which  will  induce  it  to  break  over  the  rule  of  comity,  and  of 
policy,  which  forbids  the  granting  of  an  injunction  to  stay  tha 
proceedings  in  a  suit,  which  has.  already  been  commenced,  in  a 
court  of  competent  jurisdiction  in  a  sister  state.  ((See  Mead  v. 
Merritt  <Sr  Peck,  2  Paige's  Rep.  402.)  The  bill  also  is  defec- 
tive as  an  injunction  bill,  because  it  is  a  mere  fishing  bill.  For 
no  fact  is  positively  sworn  to  as  being  within  the  knowledge  of 
the  defendant,  which,  if  proved,  would  defeat  the  defence  of 
Allen  in  the  replevin  suit.  {See  Williams  v.  Harden,  1  Barb. 
Ch.  Rep.  298.)  An  ex  parte  injunction,  therefore,  should  not 
have  been  granted,  upon  such  a  bill. 

For  these  reasons  the  order  appealed  from  is  erroneous,  and 
must  be  reversed.  And  the  injunction  must  be  dissolved  witV 
Goats. 


)tt47.|  CASES  IN  CHANCERY.  28' 


Williamson  and  wife  vs.  Field  and  others. 

Where  a  decree  declared  that  the  complainants  in  the' suit  were  entitled  to  certain 
premises,  and  to  the  rents  and  profits  thereof,  after  satisfying  certain  mortgages 
thereon ;  and  ordered  a  reference  to  a  master  to  take  an  account  of  such  rents  and 
profits ;  and  directed  that  upon  the  coming  in  and  confirmation  of  the  master's  re- 
port, certain  of  the  defendants,  within  six  months  thereafter,  should  pay  the  hal- 
ance  reported  against  them,  with  interest,  and  that  the  defendants  should  convey 
the  premises  to  the  complainants,  under  the  direction  of  the  master,  and  surrender 
the  possession  to  them ;  and  nothing  was  said  in  the  decree  as  to  the  costs  of  the 
suit,  but  it  reserved  all  further  and  consequential  directions  not  inconsistent  with 
that  decree,  with  liberty  to  either  party  to  bring  the  cause  to  hearing,  for  further 
directions,  on  the  coming  in  of  the  master's  report ;  Held  that  so  far  as  related  to 
the  payment  of  the  balance  which  should  be  found  due  by  the  master,  and  so 
£ir  as  related  to  the  transfer  of  the  legal  title  of  the  premises  to  the  complainants, 
and  the  stu^ender  of  the  possession,  the  decree  was,  in  fact,  final.  But  that  inas- 
much as  the  question  of  costs  was  not  disposed  of,  and  the  right  was  reserved  to 
the  parties  to  set  the  cause  down  for  a  hearing  for  further  directions,  &<;.,  it  was 
an  interlocutory  decree  merely. 

Held  also,  that  the  parties  appealing  from  such  decree  were  not  entitled  to  have  the 
proceedings  thereon  stayed,  without  giving  security,  to  protect  the  rights  of  the 
complainants  as  established  by  the  decree, 

Jldd  further,  that  the  fact  that  some  of  the  appellants  were  executors  and  trustees,  and 
that  others  were  infants,  formed  no  sufficient  ground  for  taking  the  case  out  of  the 
general  rule ;  though  it  might  induce  the  court  to  change  the  form  of  the  security, 
if  it  could  be  done  without  injury  to  the  rights  of  the  respondents. 

The  legal  presumption,  upon  an  appeal,  until  the  contrary  is  shown,  is  that  the  decree 
appealed  from  is  right.  And  a  certificate  of  probable  cause  for  appealing,  given 
for  the  purpose  of  staying  the  proceedings  upon  an  appeal,  has  no  other  effect  than 
to  show  that  the  judge  who  gives  the  same  thinks  it  possible  that  his  decision  and 
decree  may  be  wrong ;  not  that  it  is  probably  wrong,    i 

Where  parties  appealing  to  the  chancellor,  from  a  decree  of  a  vice  chancellor,  have 
money  in  their  hands  which  they  have  received  for  rents  and  profits  of  premises 
decreed  to  belong  to  the  respondents,  the  fact  that  the  appellants  claim  to  withhold 
the  money  in  a  fiduciary  character  will  not  excuse  them  from  giving  security,  upon 
the  appeal,  to  pay  such  money,  together  with  interest,  by  way  of  damages,  in  case 
the  decree  shall  be  affirmed. 

This  was  an  application,  by  the  defendants,  to  stay,  the  pro- 
ceedings upon  a  decree  of  the  late  assistant  vice  chancellor  of 
the  first  circuit,  until  the  decision  of  the  chancellor  upon  theii 
appeal  from  such  decree.  The  bill  was  filed  against  the  exec- 
utors and  trustees,  and  the  heirs  at  law,  of  Moses  Field  deceased, 
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to  obtain  a  conveyance  of  the  legal  title  to  lot  number  257 
Broad waj,  in  the  city  of  New- York;  and  for  an  account  and 
payment  of  the  rents  and  profits,  received  by  the  testator  in  hia 
lifetime,  or  by  his  executors  and  trustees  after  his  death.  The 
decree  declared  that  the  complainants  were  entitled  to  the 
premises,  and  to  the  rents  and  profits,  after  satisfying  certain 
mortgages  thereon.  A  reference  was,  therefore,  directed  to  a 
master  to  take  an  account  of  such  rents  and  profits.  The  de- 
cree also  directed  that  upon  the  coming  in  and  confirmation  of 
the  master's  report,  the  executors  and  trustees,  within  six 
months  thereafter,  should  pay  the  balance  reported  against 
them,  with  interest ;  and  that  the  adult  defendants,  in  person, 
and  the  infant  defendants,  by  their  guardian  ad  litem,  should 
convey  the  premises  to  the  complainants  under  the  dii-ection  of 
the  master,  and  sun-ender  the  possession  to  them ;  and  that  the 
infants  should  convey  in  person  after  they  became  of  age. 
Nothing  was  said  in  the  decree  as  to  the  costs  of  the  suit.  But 
it  reserved  all  further  and  consequential  directions  not  inconsis- 
tent with  the  decree  ;  with  liberty  to  either  party  to  bring  the 
cause  to  hearing  for  further  directions,  on  the  coming  in  of  the 
master's  report. 

The  defendants  appealed  from  the  decree,  and  gave  the  usual 
bond,  for  costs  and  damages,  in  the  penalty  of  $250,  and  obtain- 
ed a  certificate  of  probable  cause.  They  thereupon  applied  for 
an  order  to  stay  the  proceedings  of  the  complainants  pending 
the  appeal.  But  the  chancellor  holding  that  it  was  not  a  proper  ' 
case  to  stay  the  proceedings  upon  the  decree  appealed  from, 
without  security,  denied  the  application ;  with  Uberty  to  the 
appellants,  upon  the  coming  in  and  confirmation  of  the  master's 
report,  to  apply  for  a  stay  of  the  further  proceedings  of  the  com- 
plainants, upon  the  decree,  on  such  terms  as  to  security,  or  oth 
erwise,  as  the  court  might  then  direct.  The  master  reported  a 
balance  against  the  executors  and  trustees,  for  the  rents  and 
profits  and  interest,  beyond  the  amount  of  ■'.he  mortgages,  of 
about  $43,000.  The  defendants  thereupon  -enewed  their  ap-  - 
plication  to  stay  all  further  proceedings  upon  the  decree,  pend- 
»ng  the  appeal. 
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J.  L.  White  ^  John  Jay,  for  appellants. 
D.  D.  Field,  for  the  respondenta 

The  Chancelloe.  The  decree  in  this  case  appears  to  have 
Deen  final,  so  far  as  related  to  the  payment  of  the  balance  which 
should  be  found  due  by  the  master,  and  so  far  as  related  to  the 
transfer  of  the  legal  title  of  the  premises  to  the  complainants, 
and  the  surrender  of  the  possession.  But  it  is  an  interlocutory 
decree ;  inasmuch  as  the  question  of  costs  is  not  disposed  of, 
and  the  right  is  reserved  to  the  parties  to  set  the  cause  do\r<i 
for  a  hearing  for  further  directions,  not  inconsistent  with  tjde 
decree  already  made.  And  I  see  no  reason  to  change  the  opin- 
ion which  I  formerly  expressed,  that  the  appellants  were  not 
entitled  to  have  the  proceedings  stayed  without  giving  securi- 
ty, to  protect  the  right  of  the  complainants  as  established  by 
the  decree.  The  fact  that  some  of  the  appellants  are  executors 
and  trustees,  and  that  others  of  them  are  infants,  forms  no  good 
ground  for  taking  the  case  out  of  the  general  rule  ;  though  it 
may  induce  the  court  to  change  the  form  of  the  security,  if  it 
can  be  done  without  injury  to  the  rights  of  the  respondents. 

The  legal  presumption,  until  the  contrary  is  shown,  is  that 
the  decision  of  the  assistant  vice  chancellor  is  right.  And  as 
the  merits  of  the  case  do  not  appear  in  any  papers  before  me 
on  this  application,  there  is  nothing  to  impair  the  force  of  that 
presumption  in  the  least.  The  certificate  of  probable  cause 
amounts  to  nothing  more  than  that  the  judge  who  gives  such 
certificate  thinks  it  possible  that  his  decision  and  decree  may 
be  wrong ;  not  that  it  is  probably  wrong,  for  that  would  be  in- 
consistent with  his  judgment  deliberately  given  in  the  case. 

It  appears  from  the  master's  report  that  the  annual  rents  of 
the  premises  are  worth  about  $3000.  It  would  therefore  be  un- 
reasonable to  permit  the  defendants  to  continue  in  possession 
of  the  premises,  and  to  receive  such  rents  and  profits  for  two  or 
three  years,  without  giving  any  security  to  account  for  them  if 
the  decree  should  be  affirmed :  as  the  legal  presumption  no  w  is  thai 
t  will  be.    And  if  the  appellants  are  either  unable  oi  unwlUing 
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to  give  security  for  such  rents  and  profits,  and  to  gucrd  against 
waste,  the  respondents,  who  are  presumptively  entitled  to  such 
rents,  should  be  permitted  to  take  possession  of  the  premises 
and  receive  the  rents.  For  if  the  decree  is  reversed  they  will 
be  bound  to  refund  them. 

The  decree  against  the  executors  and  trustees  is  of  the  same 
character,  in  reference  to  the  question  of  security.  They  have 
in  their  hands  between  forty  and  fifty  thousand  dollars  which 
they  have  received  for  rents  and  profits  of  premises  decreed  to 
belong  to  the  complainants.  And  the  fact  that  they  claim  to 
withhold  the  money  in  a  fiduciary  character,  is  no  reason  why 
they  should  do  so  without  giving  security  to  pay  it,  together  with 
interest,  by  way  of  damages,  if  the  decree  shefU  be  affirmed. 
They -must  therefore  either  pay  the  money  to  the  respondents, 
subject  to  be  refunded  if  the  decree  should  be  reversed,  or  give 
security  that  it  shall  be  paid  to  the  respondents,  with  interest 
by  way  of  damages,  in  case  the  decree  appealed  from  should 
be  affirmed.  Or  if  they  prefer 'it,  they  may  be  permitted  to 
bring  the  money  into  court ;  giving  security  to  the  respondents 
to  pay  any  loss  of  interest,  or  other  loss,  which  they  may  sus- 
tain in  case  that  part  of  the  decree  is  not  reversed.  Hut  in  that 
case  the  respondents  must  be  permitted  to  take  the  money  out 
of  court  upon  giving  security,  in  double  the  amount  received  by 
them  respectively,  to  refund  the  same  if  the  decree  shall  be  re- 
versed as  to  such  money.  As  the  amount  is  large,  the  bond  to 
stay  the  collection  of  the  money  directed  to  be  paid  by  the  ex- 
ecutors may  be  in  the  penalty  of  $60,000  only ;  with  sureties 
who  can  in  the  aggregate  justify  in  s.ums  equal  to  two  sureties 
in  that  amount.  And  if  the  executors  elect  to  bring  the  money 
into  court,  the  bond  to  cover  the  loss  of  interest,  &c.  may  be  in 
the  sum  of  $6000,  with  two  sureties  who  can  justify  in  that 
amount.  And  until  the  respondents  shall  be  able  and  willing 
to  take  the  money  out  of  court  upon  giving  security  to  refund, 
it  may  be  deposited  in  the  Trust  Company,  upon  interest.  That 
will  enable  the  executors  to  transfer  to  the  Trust  Company  f.ny 
bonds  and'  mortgages  held  by  them,  which  the  company  are 
willing  to  accept  and  receive  as  money.    If  either  of  these 
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mode!!  of  securing  the  respondents -is  complied  with,  by  the  ap« 
pellants,  within  twenty  days,  all  proceedings  upon  the  decree, 
to  compel  the  payment  of  the  sum  reported  due  by  the  master, 
are  to  be  stayed  until  the  decision  of  the  chancellor,  or  other 
court  having  jurisdiction  of  the  case  upon  this  appeal,  shall  be 
made. 

The  proceedings  upon  that  part  of  the  decree  which  directs 
a  conveyance,  and  the  delivery  of  the  possession  of  the  prem- 
ises, may  also  be  stayed  upon  executing  the  conveyance 
and  depositing  it  with  the  clerk  of  the  first  circuit,  to  abide 
the  final  order  and  decree  of  the  court  upon  this  appeal,  and  ex- 
ecuting and  filing  a  bond  in  the  penalty  of  $12,000,  with  two 
sufficient  sureties,  who  shall  justify  in  that  amount,  conditioned 
that  the  appellants  will  not  commit  any  waste  of  the  premises, 
or  suffer  it  to  be  committed ;  and  in  case  that  part  of  the  ap- 
peal shall  be  dismissed  or  discontinued,  or  the  decree  appealed 
from  shall  be  affirmed,  that  the  appellants  will  pay  the  value 
of  the  use  and  occupation  of  the  premises  from  the  time  of  the 
appeal  until  the  delivery  of  the  possession  thereof  pursuant  to 
the  decree.  The  bonds  and  the  sufficiency  of  the  sureties,  are 
to  be  approved  by  the  vice  chancellor  of  the  first  circuit,  and 
within  the  twenty  dayS. 

And  the  respondent's  costs  of  opposing  this  motion  must  ba 
paid  by  the  appellants. 


Perry  vs.  Perry. 

[3.  (J.,  post,  p.  3U.] 

After  a  bill  filed  by  a  husband  against  hie  wife,  for  a  separation,  has  been  taken  as 
confessed,  the  charges  therein  are  to  be  taken  as  true,  for  the  purposes  of  the  suit, 
80  far  as  relates  to  alimony,  or  to  an  allowance  for  the  expenses  of  the  defence. 

The  reference  to  a  master,  in  snch  a  case,  is  only  tc>  satisfy  the  conscience  of  the 
court  that  there  is  no  collusion  between  the  parties ;  and  not  to  pro'ect  the  rights 
of  the  defendant.  And  even  if  the  complainant  should  fail  to  establish  by  legaj 
evidence,  the  facts  charged  in  the  bill,  the  defendant  will  not  be  entitled  to  a  decree 
for  coats,  upon  a  dismissal  of  the  bill,  under  such  circumstancee. 
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Upon  a  reference  to  a  master  to  take  proofs  in  a  suit  for  a  separation,  where  th  i 
defendant  admits  the  charges  in  the  bill  to  be  true,  either  bj  answer  or  by  snffe^ 
ing  the  bill  to  be  taken  as  confessed  for  want  of  an  answer,  such  defendant  may  ap- 
pear and  cross-examine  the  witnesses  of  the  complainant,  and  diay  produce  wit- 
nesses to  disprove  the  charges  in  the  bill.  For  the  rights  of  the  defendant  ar» 
the  same  upon  such  a  reference,  where  the  charges  in  the  bill  are  all  admitted  in 
the  answer,  as  where  they  are  admitted  by  neglecting  to  answer. 

But  where  the  wife  is  the  defendant,  if  she  attends  upon  the  reference,  and  cross- 
examines  the  complainant's  witnesses,  such  cross-examination  must  be  at  her  own 
expense,  and  not  at  the  expense  of  her  husband.  Nor  is  the  master  bound  to 
take  testimony  for  the  defendant  without  compensation,  in  such  a  case- 

This  was  an  application,  by  the  defendant,  for  an  allowance 
to  be  paid  to  her  by  her  husband,  the  complainant,  to  enable 
her  to  examine  and  cross-examine  witnesses  before  the  master, 
upon  a  reference  to  him  to  take  proofs  of  the  facts  and  circum- 
stances stated  in  the  bill  in  this  cause.  The  bill  was  filed  by 
the  husband,  against  his  wife,  for  a  separation  from  bed  and 
board ;  upon  the  ground  of  misconduct  on  her  part,  which 
rendered  it  unsafe  for  the  complainant  to  live  with  her.  It 
charged  her  with  various  acts  of  violence  and  cruelty,  not  only 
towards  her  husband,  but  also  towards  her  children  as  well  as 
his.  The  case  first  came  before  the  court  upon  an  application 
for  alimony,  and  for  an  allowance  to  defend  the  suit.  And  the 
husband  showed  that  he  was  allowing  to  her  three  dollars  a 
week  for  her  board,  she  having  a  sufficient  supply  of  clothing 
and  furniture  to  furnish  her  rooms  and  to  clothe  herself  Upon 
that  application  it  also  appeared  that  she  had  a  considerable 
sum  of  money,  belonging  to  the  complainant,  deposited  in  her 
own  name,  or  in  the  names  of  others  for  her,  in  the  savings 
bank ;  and  she  was  allowed  to  draw  out  and  use  that  money 
to  defray  the  costs  of  her  defence. 

She  excepted  to  the  bill  for  impertinence ;  which  exceptions 
were  overruled.  {See  1  Barb.  Ch.  Rep.  516,  S.  C.)  And  she 
was  required  to  answer  all  the  charges  of  misconduct,  or  the 
bill  was  to  be  taken  as  confessed  against  her.  She  then  made 
another  application  for  money  to  enable  her  to  make  hei 
defence,  and  for  further  alimony ;  alleging  that  she  had  lost 
the  money  which  she  had  drawn  from  the  savings  bank.    Thi 
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cionQplainant  consented  to  an  order  for  the  payment  of  a  weekly 
allowance  for  her  board.  But  the  court  being  satiufied  that 
her  story  as  to  the  loss  of  the  money  was  false,  refused  the 
motion  for  a  further  allowance  for  costs ;  the  person  with 
whom  she  boarded,  and  others,  making  aflSdavit  that  she  had 
endeavored  to  persuade  them  to  coUude  with  her  to  defraud 
the  complainant,  by  receiving  the  money  for  her,  and  pretend- 
ing that  she  had  parted  with  it  bona  fide.  She  subsequently 
suffered  the  bill  to  be  taken  as  confessed  for  want  of  an  answer ; 
and  the  usual  order  of  reference  was  made,  to  a  master,  to  take 
proof  of  the  facts  and  circumstances  stated  in  the  biU. 

The  defendant  attended  before  the  master  upon  the  exam- 
ination of  the  complainant's  witnesses,  and  cross-examined  one 
of  them,  her  own  daughter,  fourteen  days  ;  when  her  solicitor 
gave  notice  to  the  master  that  neither  he  nor  his  client  would 
pay  the  master  for  taking  the  examination,  or  the  cross- 
examination,  of  any  witnesses  upon  the  reference.  And  the 
master  thereupon  refused  to  continue  the  cross-examination  of 
any  of  the  witnesses,  for  the  benefit  of  the  defend?  nt,  unless 
some  one  would  become  responsible  for  his  fees.  I'he  defen- 
dant's solicitor  thereupon  made  this  application,  for  an  order 
that  the  complainant  pay  to  her,  or  her  solicitor,  a  sum  of 
money  suflBcient  to  pay  the  master's  fees  already  incurred,  and 
to  defray  the  further  expense  of  the  defendant's  testimony,  and 
all  other  expenses  in  defending  the  suit;  and  for  a  furthei 
allowance  for  alimony,  &c. 

L.  Benedict,  Jr.  for  the  defendant. 

J.  Rhoades,  for  the  complainant. 

The  Chancellor.  Even  if  the  defendant  was  in  a  situa- 
tion to  ask  for  an  increase  of  alimony,  or  for  a  further  allow- 
ance for  costs,  the  papers  in  opposition  to  this  application  sJjow 
tnat  it  would  be  improper  to  grant  it.  It  is  perfectly  evident 
that  the  whole  stoiy  of  the  defendant  as  to  the  loss  of  the 
money,  drawn  from  the  savings  bank,  is  a  fiction.     And  therfl 
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is  also  reason  to  fear  that  some  witneskua  who  have  unade  affi- 
davits in  behalf  of  the  defendant,  havf.  been  suboroed  to  com- 
mit perjury  in  support  of  this  applicatiun  ;  for  the  mere  purpose 
of  wounding  the  feelings  and  traducing  the  character  of  the 
complainant.  I  aUude  particularly  to  the  affidavits  of  the 
persons  who-have  been  induced  to  sw.t.ar  that  it  was  the  gene- 
ral report  in  the  neighborhood  where  the  complainant  formerly 
lived,  that  he  killed  his  first  wife  hy  cruel  treatment.  Inde- 
pendent of  the  degraded  character  of  ihe  deponents,  it  is  wholly 
incredible  that  the  complainant  should  have  had  the  reputation 
of  such  (Cruelty  to  his  first  wife,  and  that  her  numerous  relatives 
and  friends  who  lived  in  the  same  neighborhood  should  never 
have  heard  of  it.  I  have  very  little  doubt,  therefore,  that  the  wit- 
nesses who  have  sworn  to  this  general  report  in  the  neighborhood, 
have  been  induced  to  swear  to  what  they  knew  to  be  false. 
The  affidavits  in  relation  to  the  depoi^itions  of  J.  B.  Rowley 
and  of  Margaret.  Gantz,  render  it  alsc«  probable  that  other 
depositions  may  have  been  obtained  in  the  same  way;  and 
that  the  deponents,  have  been  made  to  s^ear  to  many  things 
vhich  they  did  not  suppose  were  contaratd  in  the  ex  parte 
Lffidavits  which  purport  to  have  been  made  by  them. 

But  what  is  conclusive  against  this  application  is  the  fact 
that  the  defendant  has  suffisred  the  bill  to  be  taken  as  confessed 
against  her.  And  for  the  purposes  of  this  suit,  so  far  as  relates 
to  alimony  or  to  an  allowance  for  the  expenses  of  her  defence, 
the  charges  in  the  bill  are  to  be  taken  as  true.  The  reference, 
therefore,  is  only  to  satisfy  the  conscience  of  the  court  that 
there  is  no  collusion  between  the  parties ;  and  not  to  protect 
the  rights  of  the  defendant.  And  even  if  the  complainant 
should  fail  to  establish  by  legal  evidence  the  facts  charged  in 
uhe  bill,  the  defendant  will  not  be  entitled  to  a  decree  for 
costs,  upon  a  dismissal  of  the  bill,  under  such  circumstances. 
It  is  not  sufficient,  in  this  stage  of  the  suit,  for  the  defendant  to 
maiie  an  affidavit  that  aU  the  material  charges  in  the  bill  are 
false ;  without  stating  what  she  considers  material,  and  what  is 
immaterial  in  her  view  of  the  case.  The  proper  time  to  deny  the 
trutn  of  the  charges  was  when  she  had  the  right  of  putting  in  hei 
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answer  on  oath,  as  she  was  required  to  do  by  the  order  of  the  court ; 
if  she  had  any  defence  to  make  to  the  suit.  Had  she  done  that, 
the  court  would  have  seen  what  statements  in  the  bill  she  meant 
to  sivear  were  false,  and  what  she  admitted  to  be  true.  And  she 
vould  have  been  in  a  situation  to  be  liable  to  a  prosecution  for 
perjury,  'if  her  answer  could  be  proved  by  two  or  more  compe- 
tent witnesses  to  be  false  in  any  material  part  thereof. 

Upon  a  reference  of  this  kind,  where  the  defendant  admits 
the  charges  in  the  bill  to  be  true,  either  by  answer  or  by  suffer- 
ing the  bill  to  be  taken  as  confessed  for  want  of  an  answer, 
the  court  allows  the  defendant  to  appear  and  cross-examine 
the  witnesses  produced  by  the  complainant,  and  to  produce 
witnesses  to  disprove  the  charges  in  the  bill,  for  the  mere  pur- 
pose of  ehciting  the  truth,  to  aid  the  conscience  of  the  court ; 
and  not  for  the  purpose  of  protecting  any  rights  of  the  defen 
dant.  For  the  rights  of  the  defendant  are  the  same  upon  a 
reference,  where  the  charges  in  the  bill  are  all  admitted  in  the 
answer,  as  where  they  are  admitted  by  neglecting  to  answer. 
If  the  defendant,  therefore,  thinks  proper  to  attend  upon  the 
reference  and  cross-examine  the  witnesses  of  the  complainant, 
or  to  produce  evidence  on  her  part,  she  is  at  liberty  to  do  so. 
But  it  must  be  at  her  own  expense,  and  not  at  the  expense  of 
her  husband  ;  for,  as  between  the  complainant  and  defendant 
as  parties,  she  has  admitted  the  charges  made  against  her. 
And' the  master  is  not  bound  to  take  the  testimony  for  her 
without  compensation.  For  these  reasons,  this  application 
must  be  denied. 

The  complainant's  counsel  ask  for  an  order  that  the  costs 
be  paid  by  the  new  solicitor  for  the  defendant,  who  makes  this 
applicatioa-  for  her.  But  it  would  be  improper  to  charge  him 
personally  with  costs,  without  giving  him  an  opportunity  to  be 
heard  in  reference  to  the  i  ffidavits  which  are  read  against  him 
on  that  motion.  The  cou't,  however,  has  the  power  to  charge 
llie  costs  upon  the  defendant,  who  has  improperly  made  this 
application  for  the  mere  purpose  of  harassing  the  complainant, 
and  putting  him  to  further  expense  and  costs.  The  complain- 
ant is  at  liberty,  therefore,  if  he  thinks  proper  to  do  so,  to  retail: 
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the  taxable  costs  of  opposing  this  motion,  out  of  the  allowauca 
heretofce  directed  to  be  paid  to  the  defendant  for  alimony 
pending  the  suit.  There  is  the  more  reason  for  doing  this,  aa 
it  appears  that  she  has  kept  the  money  heretofore  paid  to  her 
for  alimony ;  and  has  suffered  him  to  be  sued  for  her  support. 


Tallmadge  vs.  Tallmadge  and  Cushman. 

Where  a  defendant  is  examined  by  the  complainant  as  a  party  only,  he  is  merely  to 
be  examined  as  against  himself,  and  is  not  to  be  cross-examined  by  his  own  counsel. 
But  if  the  complainant  examines  him  as  a  witness  against  his  co-defendant  also, 
such  co-defendant  is  entitled  to  cross-examine  him,  as  a  matter  of  course,  without 
any  order  to  that  effect. 

Petition  by  defendant  Cushman,  for  leave  to  examine  his 
co-defendant  Tallmadge  as  a  witness  for  the  petitioner,  before 
the  master,  upon  a  reference.  The  petition  stated  that  on  the 
reference  the  counsel  for  the  complainant  examined  the  defen- 
dant Tallmadge  as  a  witness ;  and  that  he  was  a  material  wit- 
aess  for  the  petitioner,  and  was  not  interested  in  the  matter  to 
(vhich  he  was  sought  to  be  examined. 

J.  P.  Cushman,  the  petitioner,  in  person. 

J.  Blunt,  for  the  complainant. 

The  CHANCELLoit.  The  complainant  having  examined 
Mr.  Tallmadge  as  a  witness,  the  defendant  Cushman  had  a 
right  to  cross-examine  him,  as  a  matter  of  course,  and  without 
an  order  to  that  effect.  If  he  was  examined  as  a  party  merely, 
he  could  only  be  examined  as  against  himself,  and  could  not  be 
cross-examined  by  his  own  counsel.  But  if  his  testimony  can, 
by  any  possibility,  affect  the  rights  of  Cushman,  he  is  made  a 
witness  in  the  cause,  and  consequently  Cushman  has  a  right  tu 
cross-examine  him. 

Order  according  to  prayer  of  petition. 
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Spear  and  others  vs.  Wardell  and  others. 

[Reversed,  1  N.  T.  144;  How.  Cas.  573.] 
The  assignee  of  a  debtor's  property,  under  tlie  16th,  17th,  and  18th  sections  of  the 
non-imprisonment  act  of  April,  1831,  talces  such  property  as  a  trustee  for  the  ben- 
efit of  all  the  creditors  of  the  assignor,  rateably ;  and  not  for  the  exclusive  benefit 
of  the  particular  creditor  who  has  sued  out  a  warrant  against  the  assignor ;  or 
even  for  the  exclusive  benefit  of  the  particular  class  of  creditors  who  were  in  a 
situation  to  sue  out  a  warrant  against  him. 

The  act  to  abolish  imprisonment  for  debt  is  based  upon  the  principle  that  equality 
among  creditors  is  equity,  in  the  case  of  an  insolvent  debtor.  And  the  fraudulent 
debtor,  pending  the  proceedings  against  him,  by  one  or  more  creditors,  for  an 
actual  or  intended  fraud,  is  not  permitted  to  assign  or  dispose  of  his  property, 
or  any  part  of  it,  for  the  purpose,  or  with  a  view,  to  give  a  preference  to  other 
creditors. 

But  he  is  entitled  to  a  discharge  from  imprisonment  upon  his  paying,  or  securing 
the  payment  of  the  creditors  who  have  proceeded  against  him;  or  giving  security 
to  retain  his  property  in  its  then  situation,  until  they  have  had  a  reasonable  time 
to  exhaust  their  remedies  at  law,  and  to  file  a  creditor's  bill  to  reach  his  property ; 
or  upon  his  making  an  assignment  of  his  property  to  such  assignee  as  may  be 
appointed,  for  that  purpose,  by  the  judge  before  whom  the  proceedings  are  had,  for 
the  benefit  oiaUthe  creditors  raMaily. 

It  is  not  a  fraud  upon  the  act,  it  seems,  for  th^  debtor,  pending  the  proceedings  against 
him,  to  make  a  general  assignment  of  all  his  property,  with  proper  inventories 
showing  the  particulars  thereof,  andxhe  names  of  his  creditors,  with  the  amounta 
due  to  them  respectively,  to  a  proper  and  responsible  assignee,  for  the  benefit  of  all 
bis  creditors  rateably ;  and  giving  to  such  assignee  the  same  authority  to  convert 
tile  property  into  money  and  to  apply  it  to  the  payment  of  his  debts,  and  for  the 
same  compensation  to  which  an  assignee  appointed  under  the  act  would  be 
entitled. 

But  any  other  disposition  of  his  property  would  be  a  fraud  upon  the  act ;  and  would 
render  the  assignment  void  as  against  the  prqsecuting  creditor.  And  the  debtor 
who  has  been  guilty  of  such  a  fraud  ought  not  to  be  discharged  from  imprisonment, 
upon  making  a  mere  formal  assignment  of  his  property,  after  having  committed 
such  a  fraud  upon  the  rights  of  the  prosecuting  creditor. 

Creditors  by  judgment  merely  cannot  file  a  bill  in  the  court  of  chancery  to  set  aside 
an  assignment,  by  the  judgment  debtor,  which  is  subsequent  to  the  lien  of  their 
'judgment,  upon  the  assigned  property,  even  though  it  were  intended  to  defraud 
them.  For  if  such  an  assignment  embraces  real  estate  upon  which  the  judgment 
is  a  lien,  it  will  not  prevent  the  judgment  creditor  from  selling  the  property  un- 
der execution  upon  his  judgment,  which  judgment,  upon  its  face,  overreaches  the 
assignment.  And  as  respects  personal  property,  judgment  creditors  cannot  file 
a  bill  to  set  aside  an  assignment  thereof,  until  an  execution  has  been  issued,  so  ai 
to  create  a  lien. 

The  cases  of  The  People  v.  Abell,  (3  Hill's  Rep.  109,)  and  BtrtMon  v.  BeH-i,  (4  14 
577,)  commented  upon. 

fFood  V  /Jalard  amd  cl.  (8  Paige's  Rep.  556,)  explained 
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This  casu  came  before  the  chancellor  upon  an  application 
of  H.  B.  Wardell  to  dissolve  an  injunction ;  and  upon  a  c/oss- 
motion,  on  the  part  of  the  complainants,  for  the  appointment  of 
,1  receiver.  The  complainants  were  judgment  creditors  of 
Charles  <fc  Charles  E.  Wardell,  merchants  in  New- York,  who 
failed  for  about  $200,000  ;  which  was  nearly  seven  times  the 
amount  of  the  value  of  all  their  property  and  effects.  On  the 
5th  of  November,  1846,  a  few  days  after  the  recovery  of  the 
judgment,  the  complainants  applied  to  C.  &  C.  B.  Wardell, 
whc  had  bills,  notes,  and  other  evidences  of  debt,  belonging  to 
them  as  co-partners,  more  than  sufficient  to  pay  the  judgment 
of  the  complainants,  and  requested  them  to  apply  the  same,  or 
so  much  thereof  as  might  be  necessary,  to  the  payment  of  such 
judgment.  The  Wardells  refused  to  do  so;  upon  the  ground 
that  it  would  be  giving  to  the  complainants  a  preference  ovef 
other  creditors.  But  the  complainants  were  told  by  them  thac 
if  their  creditors,  upon  being  called  together,  would  not  consen 
to  discharge  them,  on  receiving  a  per  centage  upon  then  seve- 
ral debts  and  liabilities  according  to  the  estimated  value  of 
their  property  and  effects,  as  recommended  by  a  committee  of 
such  creditors,  they  would  then  assign  all  then  property  in  trust 
to  pay  their  creditors  rateably  out  of  the  proceeds  of  the  same. 
The  complainants,  on  the  same  day,  applied  to  the  circuit 
judge  of  the  first  chcuit,  and  obtained  a  warrant  against  C.  & 
C.  E.  Wardell,  under  the  second  subdivision  of  the  4th  sectiori 
of  the  act  of  April,  1831,  to  abolish  imprisonment  for  debt  and 
to  punish  fraudulent  debtors ;  upon  the  ground  that  they  had 
rights  in  action,  or  interests  in  stocks,  moneys,  and  evidences 
of  debt,  which  they  unjustly  refused  to  apply  to  the  payment 
of  the  judgment  of  the  complainants.  Upon  the  return  of  the 
warrant,  the  proceedings  were  adjourned  from  time  to  time  un- 
til the  28th  of  November,  1846 ;  when  the  circuit  judge  decided 
that  the  allegations  of  the  complainants,  upon  which  the  war- 
rant had  been  granted,  were  substantiated  by  them,  and  thatC 
&  C.  E.  Wardell  must  be  committed,  in  pursuance  of  the  direc- 
tions of  the  act  of  April,  1831.  On  tlie  21st  of  November,  1846, 
after  their  arrest,  and  while  the  proceedings  upon  the.  warrant 
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were  pending  before  the  chcuit  judge,  the  defenlants  C.  &  C. 
E.  Wardell,  made  a  general  assignment  of  all  their  copartner- 
ship property  and  effects  to  the  defendant  Henry  B.  Wardell, 
in  trust  to  pay  all  the  creditors  of  the  firm  rateably ;  and  on  the 
same  day,  C.  Wardell  also  assigned  to  Henry  B.  all  his  individ- 
ual property  and  effects,  in  trust  to  pay  the  individual  creditors 
of  the  assignor  rateably,  and  to  apply  the  surplus,  if  any,  to  the 
payment  of  all  the  copartnership  creditors  in  the  same  manner. 
After  the  decision  of  the  circuit  judge  that  C.  &  0.  E.  Wardell 
must  be  committed,  they  presented  to  him  an  inventory  of  theii 
estate  as  it  then  existed,  and  an  account  of  their  creditors,  and 
.  asked  that  thek  property  might  be  assigned  as  directed  by  said 
act.  And  upon  a  hearing  of  the  parties,  the  circuit  judge  deci- 
ded that  the  complainants  had  failed  to  satisfy  him  that  the 
proceedings  of  the  petitioners  were  not  just  and  fair,  or  that 
such  petitioners,  or  either  of  them,  had  concealed,  removed  oi 
disposed  of  his  or  their  property,  with  intent  to  defraud  his  or 
their  creditors ;  notwithstanding  such  assignments  to  the  defen- 
dant H.  B.  Wardell  for  the  benefit  of  all  their  creditors  rateably. 
pending  the  proceedings  upon  the  warrant.  He  therefore  di- 
rected ap  assignment  to  S.  P.  Nash,  in  pursuance  of  the  provis- 
ions of  the  act.  And  such  assignment  having  been  made  and 
certified,  as  by  the  act  is  required,  the  circuit  judge  granted  a 
discharge  according  to  the  directions  of  the  17th  section  of  the 
act.  The  complainants  thereupon,  without  having  taken  out 
any  execution  upor  their  judgment,  filed  their  bill  in  this  cause 
against  C.  &,  C.  E.  Wardell,  and  against  H.  B.  Wardell,  their 
voluntary -assiguQe  in  the  assignments  of  the  21st  of  November, 
1846,  to  reach  the  assigned  property  in  the  hands  of  the  latter, 
and  to  have  it  applied  to  the  payment  of  their  debt. 

S.  P.  Nash,  for  the  complainants. 

H.  F.  Clark,  for  the  defendants. 

The  (jhancellor.     The  question  does  not  appear  to  oe 
(iresented  in  this  case,  whether  the  assignmen*  made  unuer  and 
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in  pursuance  of  the  16th  and  17th  sections  of  the  act  to  abolish 
imprisonment  for  debt  and  to  punish  fraudulent  debtors,  creates 
a  trust  for  the  exclusive  benefit  of  the  particular  creditors  upon 
whose  application  the  warrant  against  the  debtor  has  beeil 
issued.  But  as  the  whole  claim  of  the  complainants  is  based 
upon  the  supposition  that  after  they  had  taken  out  a  warrant, 
if  they  should  succeed  in  obtaining  an  order  foi:  commitment, 
their  judgment  debtors  must  pay  or  secure  the  debt  due  to  the 
plaintiffs  in  such  proceeding,  or  make  an  assignment  for  their 
exclusive  benefit,  or  at  least  an  assignment  which  would  give 
them  a  preference,  it  may  be  necessary  to  examine  the  provis- 
ions of  the  act  of  1831  in  reference  to  this  question. 

In  the  case  of  The  People  v.  Abell,  (3  Hill's  Rep.  109,)  Mr. 
Justice  Bronson  intimated  an  opinion  that  the  discharge  of  the 
debtor  under  the  17th  section  of  the  act  of  1831,  only  exone- 
rated him  from  being  proceeded  against,  for  fraud,  by  those 
creditors  who  had  previously  commenced  suits ;  and  that  only 
those  who  were  entitled  to  apply  for  a  warrant  were  entitled  to 
dividends  of  the  assigned  property.  But  as  that  question  was 
not  involved  in  the  case,  he  said  it  needed  not  be  settled  at  that 
time.  The  various  provisions  of  the  act  of  1831,  and  of  the 
title  of  the  revised  statutes  referred  to  therein,  do  not  appear  to 
have  been  examined  by  him.  This  intimation  of  his  opinion, 
therefore,  is  not  entitled  to  the  ordinary  weight  of  an  obiter 
dictum  of  that  distinguished  judge ;  although,  if  right;  it  is 
still  in  conflict  with  the  claim  of  exclusive  priority  set  up  by 
the  complainants  in  this  case. 

In  Berthelon  v.  Betts,  (4  HilVs  Rep.  577,)  which  came  be- 
fore the  late  Justice  Cowen,  six  or  seven  months  afterwards, 
the  question  as  to  the  class  of  creditors  for  whose  benefit  the 
assignment  was  made,  was  not  presented  to  his  consideration ; 
although  it  would  probably  have  been  involved  in  the  applica- 
tion, if  the  assignee  under  the  act  of  1831  had  thought  proper 
to  appear  and  oppose  the  application  upon  the  ground  that 
other  creditors  had  presented  claims  to  him  against  the  fund  in 
his  hands.  The  only  questions  considered  by  the  judge  in  that 
case,  therefore,  were  whet  er  the  act  of  1831  was  an  insolveni 
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act  which  was  abrogated  or  suspended  by  the  general  bankrupf 
law ;  and  whether  a  subsequent  decree  in  bankruptcy  over- 
reached an  assignment  previously  made,  under  the  fust  men- 
tioned act.  Both  of  these  questions  he  decided  against  the 
assignee  in  bankruptcy ;  who  claimed  that  the  previous  assign- 
ment under  the  act  of  1831  was  void  as  against  the  subsequent 
decree  in  bankruptcy,  upon  the  groxmd  that  the  petition  in 
bankruptcy  had  been  presented,  under  the  voluntary  provisions 
of  the  bankrupt  law,  a  few  days  previous  to  the  coerced  assign- 
ment of  the  debtor  under  the  act  of  April,  ]  831.  The  right  of 
priority  claimed  by  the  complainants  is  therefore  wholly  unaf- 
fected by  any  of  the  judicial  decisions  cited  by  their  counsel  upon 
the  argument.  For  in  relation  to  the  case  of  Wood  v.  Bolard  ^- 
Pickard,  (8  Paige's  Rep.  556,)  it  was  an  ordinary  creditor's  bill, 
founded  upon  the  return  of  an  execution  unsatisfied.  And  all 
that  this  court  meant  to  decide  in  that  case,  was  that  an  assign 
ment  made  for  t'he  purpose  of  defrauding  the  complainants  in  the 
proceedings  which  they  had  instituted  under  the  act  of  April, 
1831,  could  not  be  set  up,  by  the  fraudulent  assignee,  to  protect 
the  property  against  the  creditor's  bill,  filed  by  the  defrauded 
parties  to  reach  such  property  in  this  court.  But  there  is  no  in- 
timation in  that  case  that  the  complainants,  by  the  institution 
of  the  proceedings  under  the  act  of  1831,  obtained  any  right  of 
priority  over  other  creditors,  of  their  judgment  debtor,  who  had 
equal  claims  to  be  paid  out  of  his  property.  The  decision  was 
based  entirely  upon  the  principle  that  the  act  had  deprived 
a  fraudulent  debtor,  who  was  proceeded  against,  under  the  pro- 
visions of  that  act,  for  the  fraud  which  he  had  already  commit- 
ted, or  was  about  to  commit,  of  the  right  or  power  to  make  an 
assignment  giving  to  other  creditors  a  preference  over  those  who 
had  already  instituted  proceedings  against  him. 

There  are  three  distinct  cases  in  which  an  assignment  of  the 
debtor's  property  may  be  obtained  under  the  provisions  of  the 
act  of  1831.  First,  where  the  debtor  has  been  proceeded 
against  adversely,  by  one  or  more  of  his  creditors :  Second, 
when  he  has  been  sued  for  a  debt  for  which  he  is  not  liable  to 
be  arrested,  or  imprisoned,  except  by  proceedings  under  tha'  act. 
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and  where  no  such  proceedings  have  been  instituted  againsi 
him ;  and  Third,  where  he  has  been  indicted  and  convicted  of  a 
misdemeanor  for  fraudulently  removing,  secreting,  or  olhei- 
wise  disposing  of  any  of  his  property,  for  the  purpose  of  defraud- 
ing his  creditors.  In  the  two  first  cases,  the  assignment  can 
only  be  obtained  upon  the  voluntary  application  of  the  debtor 
for  leave  to  make  such  assignment.  But  in  the  last  case,  the 
assignment  of  his  property  is  obtained  upon  an  adverse  pro- 
ceeding against  him,  by  his  creditors,  as  in  the  case  of  debtors 
imprisoned  in  the  slate  prisons,  or  in  county  jails  or  penitentia- 
ries, upon  convictions  for  crimes.  [Laws  of  1831,  p.  402,  §  27. 
2  R.  S.  14,  §  1.)  In  the  two  first  cases,  the  proceedings  on  the 
part  of  the  debtor  are  precisely  the  same ;  except  that  where 
he  applies  immediately,  after  the  judge  has  decided  that  he  is 
liable  to  commitment  for  the  fraud  of  which  he  has  been  guilty 
no  notice  of  his  application  need  be  given  to  other  creditors. 
But  the  form  of  the  inventory  and  the  effect  of  the  assignment 
is  the  same  in  both  cases.  As  to  the  form  of  the  inventory,  the 
person  who  drew  the  act  of  April,  1831,  probably  by  inad- 
vertence, substituted  the  sixth  for  the  fifth  article  of  the  title  of 
the  revised  statutes  relative  to  the  assignment  of  the  estates  of 
aon-resident,  absconding,  insolvent,  or  imprisoned  debtors.  Foi 
the  13th  section  of  the  act  of  1831  provides  that  the  debtor,  upon 
presenting  his  petition,  shall  deliver  an  account  of  his  creditors, 
and  an  inventory  of  his  estate,  similar  in  all  respects  to  the  ac- 
count and  inventory  required  of  the  debtor  by  the  sixth  article 
of  title  first  and  chapter  five  of  the  second  part  of  the  revised 
statutes.  But  by  referring  to  the  sixth  article,  which  relates  to 
the  discharge  of  a  debtor  who  is  imprisoned  upon  an  execution 
for  debt,  it  will  be  seen  that  no  account  of  his  creditors  is 
required  to  be  annexed  to  his  petition.  That  article  of  the  revised 
statutes  requires  an  account  and  inventory  of  the  debtor's  prop- 
erty and  effects,  not  only  as  they  exist  at  the  time  of  preparing 
his  petition,  but  also  as  they  existed  at  the  time  of  his  impris- 
onment ;  which  last  provision  is  wholly  inapphcable  to  the  caso 
of  a  debtor  who  has  never  been  imprisoned,  either  because  no 
warrant  had  been  taken  out  against  him,  or  because  he  applie'l 
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immediately  upon  the  decision  of  the  judge  against  him,  or 
because  he  had  given  a  bond  to  apply  for  an  assignment,  as 
authoiized  by  the  4th  subdivision  of  the  10th  section  of  the  act. 
Or,  the  person  who  drew  this  13th  section  of  the  act  of  1831 
may  have  intended  to  adapt  it  to  the  case  of  an  actual  commit 
ment  of  the  debtor,  and  a  subsequent  petition  by  him  for  leave 
to  make  an  assignment  of  his  property  for  the  purpose  of  ob- 
taining a  discharge  from  such  imprisonment ;  in  order  to  obtaui 
a  statement  of  his  property  as  it  existed  when  he  was  originally 
committed,  as  well  as  at  the  time  of  his  discharge ;  without 
seeing  that  this  thirteenth  section,  as  drawn,  would  not 
meet  the  different  cases  intended  to  be  provided  for.  But, 
whatever  may  have  been  the  intention  of  the  framer  of  this 
section,  as  to  the  form  of  the  inventory,  I  do  not  see  that  it  has  ■ 
any  practical  bearing  upon  the  question  as  to  who  is  to  take 
the  beneficial  interest  in  the  assigned  property  tmder  the  assign- 
ment provided  for  in  the  16th  section.  The  sixth  article  of  the 
title  of  the  revised  statutes,  referred  to  in  the  13th  section  of  the 
act  of  1831,  vests  the  assigned  property  in  the  assignee  for  the 
benefit  of  the  creditors  by  whom  the  assignor  was  imprisoned,  and 
for  their  benefit  only.  (2  R.  jS.  32,  §  9.  Idem,  47,  §  33,  sub.  4.) 
And  the  surplus,  if  any,  is  to  be  paid  to  the  assignor  or  his  legal 
representatives.  {Idem,  48,  §  43.)  But  the  16th  section  of  the 
act  of  1831  does  not  refer  to  this  sixth  article  of  the  revised 
statutes,  to  determine  the  effect  of  an  assignment  made  under 
the  provisions  of  that  section.  It  refers  to  the  _/?/if A  article.  The 
assignment  provided  for  under  that  fifth  article  is  a  general 
assignment,  which  vests  in  the  assignee  all  the  interest  which 
the  assignor  had,  at  the  time  of  executing  the  same,  in  any 
estate  or  property,  real  or  personal,  at  law  or  in  equity,  and  any 
contingent  interest  which  may  become  vested  in  the  assignor 
within  three  years  thereafter.  (2  E.  S.  30,  §  9.  Idem,  21,  §  28.) 
And  a  subsequent  provision  of  the  revised  statutes  directs  the 
assignees,  in  whom  the  property  is  vested  under  this  fifth  article, 
to  distribute  the  proceeds  thereof  rateably  among  those  who 
were  creditors  of  the  assignor  at  the  time  of  the  execution  of 
the  assignment  by  him.  {Idem,  47,  §  S3,  sub.  2.) 
Vol  II.  38 
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The  ]  7ih  section  of  the  act  of  1831,  if  taken  by  itself,  would 
seem  to  favor  the  construction  which  Mr.  Justice  Bronson  was 
inclined  to  put  upon  it,  in  the  case  of  The  People  v,  Abell,  be- 
fore referred  to ;  so  as  to  confine  the  dividends  to  be  made  by 
the  assignee,  to  a  class  of  creditors  who,  at  the  time  of  the 
making  of  the  assignment,  were  in  a  situation  to  apply  for  a 
warrant  against  the  assignor,  for  some  fraud  which  he  had  then 
committed  or  was  about  to  commit.  But  that  section  refers  to 
subsequent  provisions  of  the  act  for  the  class  of  creditors  who 
are  entitled  to  dividends  under  the  assignment ;  and  no  provis- 
ion for  dividends  is  made  in  that  section.  Nor  is  there  any 
thing  in  the  subsequent  parts  of  the  act  providing  for  the  making 
of  dividends,  by  the  assignee,  except  in  the-next  section ;  which 
section  refers  to  the  eighth  article  of  the  title  of  the  revised  stat-  ■ 
utes  before  mentioned,  (2  R.  S.  40,)  for  the  powers  8,nd  duties  of 
the  assignee,  and  the  making  of  dividends.  We  must,  therefore, 
look  to  the  provisions  of  that  article  of  the  revised  statutes,  in 
connection  with  the  fifth,  for  the  purpose  of  seeing  for  whose 
benefit  the  assigned  property  is  vested  in  the  assignee,  and  who 
are  entitled  to  dividends  of  the  proceeds  thereof,  under  an 
assignment  made  by  the  debtor  himself,  according  to  the 
directions  of  the  17th  section  of  the  act  of  April,  1831.  The 
first  section  of  that  eighth  article  declares  that  the  assignees 
appointed  under  any  of  the  preceding  articles  of  that  title,  in 
the  several  cases  therein  contemplated  shall  be  trustees  of  the 
debtor,  for  the  benefit  of  his  creditors  ;  without  specifying  any 
class.  And  that  such  trustees  shall  be  vested  with  the  powers 
arid  authority,  and  shall  be  subject  to  the  control,  obligations, 
and  responsibilities  thereinafter  declared  in  respect  to  trustees. 
And  the  6th  section  merely  specifies  the  time  to  which  the  assign- 
ment under  the  provisions  of  the  different  articles  shall  relate, 

The  only  section  of  that  article  which  directs  the  trustees 
ss  to  the  class  of  creditors  among  whom  the  proceeds  of  the  as- 
signed property  shall  be  distributed  is  the  thirty-thii'd.  (2  R. 
S.  4!7.)  That  section  directs  different  modes  of  distribution  in 
the  case  of  proceedings  under  the  different  articles  of  that  title 
So  that  we  must  still  refer  to  the  I'^th  section  of  the  act  of  183] 
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for  the  purpose  of  ascertaining  to  which  of  the  five  articles  of 
the  revised  statutes  the  assignment  made  by  the  debtor,  unde) 
that  act,  assimilates  itself.  That  section  declares  that  the  as- 
signnient  shall  be  executed  with  the  like  effect  as  is  declared 
in  the  fifth  article  of  the  revised  statutes.  And  the  actual  effect 
of  an  assignment  under  the  provisions  of  the  fifth  article,  ia 
to  vest  the  property  of  the  debtor  in  the  assignee,  for  the 
benefit  of  all  who  were  his  creditors  at  the  time  of  the  execu- 
tion of  the  assignment,  in  proportion  to  the  amount  of  their 
respective  demands  ;  without  giving  a  preference  to  any,  except 
such  as  have  obtained  liens  upon  the  assigned  property,  or  those 
who  are  entitled  to  priority  under  the  laws  of  the  United  States. 
(2  R.  S.  42,  §  7,  sub.  7.  Idem,  46,  §§  32,  33.)  No  other  sensible 
construction,  therefore,  can  be  given  to  the  imperfect  provisions 
of  the  16th,  17th  and  18th  sections  of  the  act  of  April,  1831, 
than  to  hold  that  the  assignee  takes  the  property  of  the  debtor 
as  a  trustee  for  the  benefit  of  all  the  creditors  of  the  assignor 
rateably  ;  and  not  for  the  benefit  of  the  particular  creditor  who 
has  sued  out  a  warrant  against  the  assignor ;  nor  even  for  the 
particular  class  of  creditors  who  were  in  a  situation  to  sue  out 
warrants  against  him.  In  other  words,  the  act  appears  to  be 
based  upon  the  principle  that  equality  among  creditors,  in  the 
case  of  an  insolvent  debtor,  is  equity.  The  fraudulent  debtor, 
therefore,  pending  the  proceedings  against  hirh  by  one  or  more 
creditors,  for  an  actual  or  intended  fraud,  is  not  permitted  to 
assign  or  dispose  of  his  property,  or  any  part  of  it,  for  the  pur- 
pose or  with  a  view  to  give  a  preference  to  other  creditors.  But 
he  is  to  be  discharged  from  imprisonment  upon  paying,  or  secu- 
ring the  payment  of  the  creditors  who  have  proceeded  against 
him ;  or  retaining  his  property  in  its  then  situation  until  they 
shall  have  had  a  reasonable  time  to  exhaust  their  remedies  at 
law  and  file  a  creditor's  bill  to  reach  his  property,  or  upon 
making  an  assignment  of  his  property  to  such  assignee  as  may 
be  appointed  for  that  purpose,  by  the  judge  before  whom  the 
pioceedings  are  had,  for  the  benefit  of  all  his  creditors  rateably. 
1  am  also  inclined  to  think  it  is  not  a  fraud  upon  the  act,  foi 
the  debtor,  p  >nding  the  proceedings  against  him,  to  make  a 
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general  assignment  of  all  his  property,  with  proper  inventories 
showing  the  particulars  of  his  property,  and  the  names  of  his 
creditors  with  the  amount  due  to  them  respectively,  to  a  proper 
and  responsible  assignee  for  the  benefit  of  all  his  creditors  rate- 
ably,  giving  to  such  assignee  the  same  authority  to  convert  the 
property  into  money,  and  apply  it  to  the  payment  of  his  debts, 
and  for  the  same  compensation,  which  an  assignee  appointed 
under  the  act  would  be  entitled  to.  But  any  other  disposition 
of  his  property  would  be  a  fi-aud  upon  the  act ;  and  would  ren- 
der the  assignment  void  as  against  the  prosecuting  creditors. 
And  the  debtor  who  has  been  guilty  of  such  a  fraud,  ought  not 
to  be  discharged  from  imprisonment  upon  making  a  mere  for- 
mal assignment  of  his  property,  after  having  committed  such  a 
fraud  upon  the  rights  of  the  prosecuting  creditor. 

Tn  the  case  under  consideration,  the  judge  was  probably  right 
m  granting  the  warrant  in  the  first  instance.  For  the  debtors 
had  no  right  to  insist  upon  waiting  until  they  could  endeavor 
to  persuade  their  creditors  to  discharge  them  fi-om  their  debts, 
before  they  would  consent  to  make  a  general  assignment  for 
the  benefit  of  all  their  creditors  rateably,  or  give  to  these 
complainants,  upon  their  demand  of  the  same,  a  rateable  pro 
portion  of  the  property  of  the  insolvent  firm. 

But  I  do  not  see  that  there  is  any  thing  in  the  bill  of  the 
complainants  to  show  that  the  assignment  made  by  the  defen- 
dants C  &  C.  E.  Wardell,  pending  the  proceedings  against 
them,  was  not  perfectly  just  and  equitable,  in  reference  to  the 
rights  of  all  their  creditors  to  an  equal  participation  in  the  pro- 
ceeds of  the  assigned  fund.  .  Nor  is  there  any  thing  to  show 
that  the  assignee  was  not  a  perfectly  responsible  and  proper 
person  to  be  entrusted  with  the  winding  up  of  this  insolvent 
concern,  and  the  distribution  of  the  fund  among  all  the  credit- 
ors of  the  assignors,  according  to  their  equitable  rights  as  such 
sreditors.  If  the  complainants,  therefore,  had  issued  an  execu- 
tion and  had  it  returned  urisatisfied  before  they  commenced  this 
suit,  I  do  not  think  they  would  have  been  entitled  to  set  this 
assignment  aside,  upon  the'ground  of  fi'aud ;  even  if  their  bill 
had  been  filed  before  the  subsequent  assignment  to  the  trustee 
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appointed  under  the  act.  It  is  not  necessary,  howerer,  to  de- 
cide that  question  here ;  for,  as  creditors  by  judgment  merely, 
the  complainants  were  not  in  a  situation  to  file  a  bill  to  sel 
aside  an  assignment  by  the  judgment  debtors,  even  if  it  was  in 
fact  fraudulent  as  against  them.  If  the  assignment  embraced 
any  real  estate  upon  which  their  judgment  was  a  lien,  it  did 
not  prevent  them  from  selHng  the  property  under  execution 
upon  their  judgment ;  which  judgment  upon  its  face  overreach 
ed  the  assignment.  And  as  respects  the  personal  property 
liable  to  execution,  the  complainants  ^ere  not  in  a  situation  to 
file  a  bill  until  they  had  sued  out  an  execution.  {Beck  v.  Bur- 
dett,  1  Paige's  Rep.  305.)  And  if  the  property  passed  to  the 
subsequent  assignee,  under  the  assignment  made  by  order  of  the 
circuit  judge,  in  consequence  of  any  fraud  in  the  previous  as- 
signment, such  subsequent  assignee,  who  represented  the  rights 
of  all  the  creditors  for  whose  benefit  the  last  assignment  was 
made,  was  the  only  person  who  had  a  right  to  file  a  bill  to  set 
aside  the  previous  assignment  upon  the  ground  that  it  wa? 
fraudulent  as  against  the  creditors  of  the  assignor. 

For  these  reasons  the  injimction  in  this  case  was  improperly 
allowed,  and  it  must  be  dissolved.  And  the  motion  on  the  part 
of  the  complainants  for  the  appointment  of  a  receiver  must  be 
denied  with  costs. 


Taylor  vs.  Bruen  and  otners. 

The  sixth  section  of  the  title  of  the  revised  statutes  relative  tounauthorize  banking, 
applies  to  foreign  as  vfell  as  to  domestic  corporations.  And  foreign  corporations 
are  still  prohibited  from  keeping  any  qffice  in  this  state  for  the  purpose  of  receiving 
deposits,  or  for  discounting  notes  or  bills. 

VV^here  such  a  corporation  authorizes  one  of  its  officers,  or  an  agen'.,  to  attend  from 
time  to  time  at  certain  kn  nvn  places  in  this  state,  for  the  purpose  of  receiving  de 
posits,  or  for  the  purpose  of  discounting  notes  or  bills,  with  the  funds  of  the  cor- 
poration, an  i  for  its  benefit,  such  known  places  of  attendance  are  to  be  considered 
as  offices  of  lisoount  and  depo  .it,  of  the  corporation,  illegally  kept  for  the  purposes 
prohibited  by  the  statute. 
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A.nd  the  officer  or  agent  of  a  foreign  corporation  who  thus  carriis  on  the  business 
of  discounting  notes  and  bills  in  this  state,  with  the  funds  of  such  corporation,  and 
for  its  benefit,  renders  himself  personally  liable  to  the  penalties  prescribed  by  thii 
7th  section  of  the  act  relative  to  unauthorized  banking. 

He  cannot,  therefore,  be  compelled  to  make  a  discovery  of  such  violation  of  the  stat- 
ute, to  aid  the  defence  in  a  suit  at  law,  brought  in  his  own  name,  upon  a  nob) 
thus  discounted  by  him  as  the  officer  or  agent  of  a  foreign  corporation. 

A  defendant  is  not  bound  to  answer  or  disclose  any  facts  showing  that  he  has  been 
guilty  of  any  act  for  which  he  is  liable  to  an  indictment,  or  which  can  subject  him 
to  a  penalty,  or  forfeiture. 

This  was  an  appeal  by  Herman  Bruen,  one  of  the  defen 
dants  in  this  cause,  from  an  order  of  the  vice  chancellor  of  tho 
first  circuit,  denying  an  application  to  dissolve  an  injunction 
The  facts,  as  stated  in  the  complainant's  bill,  were  substantially 
,as  follows :  Bruen,  the  appellant,  was  the  president  and  agent 
of  the  Commercial  Bank  of  New  Jersey.  And  as  such  presi- 
dent and  agent,  he  was  in  the  habit  of  attending  at  certain 
known  places  in  the  city  of  New- York,  with  the  funds  of  that 
foreign  banking  corporation,  to  discount  notes  for  its  use  and 
benefit.  In  May,  1845,  the  complainant  made  his  note  foi 
$500,  at  six  months,  and  payable  to  the  order  of  W.  W.  Ches- 
ter &.  Co. ;  which  note  was  endorsed  by  them  as  accommoda- 
tion endorsers,  for  his  use  and  benefit,  and  was  discounted  for 
him  in  the  city  of  New- York  by  Bruen,  with  the  funds  ^f  the 
Commercial  Bank,  and  for  its  use  and  benefit,  in  the  ordinary 
course  of  his  agency  for  the  bank  in  discounting  notes  at  such 
known  places  of  attendance  for  that  purpose.  The  defendant 
Bruen  having  btought  a  suit  upon  the  note  in  his  own  name, 
the  complainant'  filed  his  bill  in  this  cause  to  obtain  a  discovery 
from  Bruen,  of  the  alleged  violation  of  the  restraining  law,  to 
aid  the  complainant  and  his  accommodation  endorsers  in  their 
defences  in  the  suit  at  law  upon  the  note ;  and  for  an  injunc- 
tion to  restrain  the  proceedings  in  the  suit  at  law  until  such 
discovery  could  be  had.  An  ex  parte  injunction  having  been 
granted,  Bruen  moved  to  dissolve  the  same,  upon  the  matter  of 
the  bill  only  ;  which  application  was  denied. 
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W.  Watson,  for  the  appellant 
A.  Taber,  for  the  respondent. 

The  Chancellor.  If  the  charges  in  the  complainant's 
bEl  are  true,  the  discounting  of  this  note  by  Bruen,  as  the  pres- 
ident and  agent  of  the  Commercial  Bank  of  New  Jersey,  was 
not  a  single  or  isolated  transaction ;  but  it  was  in  violation  of 
the  provisions  of  the  laws  of  this  state  against  unauthorized 
banking.  And  the  complainant  and  his  endorsers  "have  a  good 
legal  defence  to  the  suit,  upon  such  note ;  which  suit  has  been 
brought  for  the  benefit  of  the  bank.  The  sixth  section  of  tne 
title  of  the  revised  statutes  relative  to  unauthorized  banking, 
(1  R.  S.  712,)  appUed  to  foreign  corporations,  as  well  as  to 
those  which  were  incorporated  by  the  laws  of  this  state.  And 
foreign  corporations  are  still  prohibited,  by  that  section,  from 
keeping  any  office  in  this  state  for  the  purpose  of  receiving 
deposits,  or  for  discounting  notes  or  billsw  And  where  such  a 
corporation  authorizes  one  of  its  officers,  or  an  agent,  to  attend 
from  time  to  time  at  certain  known  places,  in  this  state,  for  the 
purpose  of  receiving  deposits,  or  for  the  purpose  of  discounting 
notes  or  bills  with  the  funds  of  the  corporation,  and  for  its  bene- 
fit, such  known  places  of  attendance  must  be  considered  as  the 
offices  of  discount  and  deposit  of  the  corporation,  illegally  kept 
for  the  purposes  prohibited  by  the  statute. 

The  bill  in  this  case  distinctly  charges  that  the  suit  at  law  is 
brought  in  the  name  of  Bruen  for  the  sole  benefit  of  the  bank, 
and  for  the  purpose  of  defrauding  the  defendants  in  that  suit 
of  the  benefit  of  his  testimony  on  the  trial.  Bruen  is  therefore 
bound  tp  make  the  discovery  sought  for  by  this  bill,  if  he  could 
have  been  compelled  to  give  evidence  of  the  facts  charged,  upon 
the  trial  of  the  suit  at  law,  in  case  such  suit  had  been  brought 
m  the  name  of  the  bank  as  tic  e  real  party  in  interest.  And  he 
could,  in  that  case,  have  been  compelled  to  give  such  evidence, 
unless  the  facts  charged  in  the  bill  show  that  he  has  been  guilty 
of  an  offence  which  is  indictable,  or  which  will  subject  him 
to  a  penalty  or  forfeiture.     'Matter  of  Kipp,  I  Paige's  Rep 
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601.  City  Bank  of  Baltimore  v.  Bateman,  7  Harr,  ^  John. 
Rep.  104.) 

It  remains  to  be  considered,  therefore,  whether  the  bill  in  this 
case  shows  that  the  appellant  Bruen  has  been  guilty  of  any 
thing  for  which  he  is  liable  to  an  indictment,  or  which  could 
subject  or  expose  him  to  a  penalty  or  forfeiture.  For  if  it  does, 
he  is  not  bound  to  answer  and  disclose  the  facts.  (2  R,  S.  405, 
§  71.)  And  upon  a  careful  examination  of  the  several  provis- 
ions of  the  title  of  the  revised, statutes  relative  to  unauthorized 
banking,  I  have  arrived  at  the  conclusion  that  if  the  appellant, 
as  the  agent  and  president  of  this  foreign  corporation,  has  car- 
ried on  the  business  of  discounting  notes  and  bills  in  the  city 
of  New- York,  as  charged  by  the  complainant,  and  under  the 
circumstances  mentioned  in  the  bill  in  this  cause,  he  ha,s  ren- 
dered himself  personally  liable  to  the  penalty  prescribed  by  the 
seventh  section  of  that  title.     (1  R.  iS.  712.) 

By  referring  to  the  fourth  section,  it  will  be  seen  that,  foi  an 
offence  of  a  similar  character,  the  directors  and  other  officers 
and  agents  of  the  corporation  are,  in  terms,  made  personally 
Uable  for  the  penalty,  for  a  violation  of  the  provisions  of  the 
statute  which  are  prohibitory  upon  the  corporation.  And  in 
reference  to  the  offences  prohibited  in  the  sixth  section,  of  which 
the  offence  charged  in  the  complainant's  bill  is  one,  the  seventh 
section  declares  that  every  person,  and  every  corporation,  and 
every  member  of  a  corporation,  who  shall  contravene  either  of 
the  provisions  of  the  sixth  section,  or  shall  directly  or  mdireclly 
assent  to  such  violation,  shall  forfeit  f  1000.  The  terms  "  eve- 
ry member  of  a  corporation,"  are  certainly  broad  enough  to 
reach  the  defendant  Bruen,  who  is  charged  to  have  acted  as 
ihe  president  of  the  corporation,  as  well  as  its  agent,  in  the  vio- 
lations of  the  statute  mentioned  in  the  complainant's  bill.  Th» 
statute  also  subjects  every  person  to  the  penalty  who  assents  to 
the  violation  of  its  provisions.  And  Bruen  must  certainly  be 
considered  as  havmg  assented  to  the  violation  of  the  statute,  by 
the  corporation  of  which  he  was  president,  when  he  actually  acted 
as  its  agent  for  the  purpose  of  contravening  the  provisions  of 
the  law.    He  cannot,  therefore,  be  compelled  to  make  the  dis- 
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covery,  sought  by  this  bill,  in  aid  of  the  defence  at  law.  And 
for  that  reason,  the  injunction  restraining  him  from  proceeding 
in  the  suit  at  law  until  he  should  have  answered  this  bill,  and 
made  the  discovery  called  for  therein,  should  not  have  been 
granted. 

The  order  appealed  from  is  erroneous  and  must  be  reversed. 
And  the  injunction  must  be  dissolved  with  costs. 


Matter  of  Fowler,  a  lunatic. 

11  le  petition  for  a  commission  of  lunacy  against  a  non-resident,  must  show  that  the 
alleged  lunatic  is  the  owner  of  property  situated  in  this  state.  It  is  not  sufiScient 
to  state  that  fact  in  the  affidavits  annexed  to  the  petition. 

A  PETITION  was  presented  praying  for  a  commission  in  toe 
nature  of  a  writ  de  lunatico  inquirendo.  The  alleged  lunatic 
formerly  resided  in  Westchester  county,  but  was  now  a  resident 
in  the  state  of  Ohio.  The  petition  did  not  set  forth  that  he 
had  any  property  in  this  state  ;  although  that  fact  was  sworn 
to  in  the  affidavits  annexed  to  the  petition. 

A.  Nash,  for  the  petitioner. 

The  Chancellor  said  the  court  had  no  jurisdiction  to  issue 
a  commission,  unless  the  alleged  lunatic  resided  here,  or  was 
the  owner  of  property  in  this  state.  And  that  in  case  of  hia 
non-residence,  the  fact  of  his  owning  property  here  must  be. 
stated  in  the  petition.  It  was  not  sufiicient  to  set  it  forth  in 
the  affidavits. 

Application  denied. 
Vol.  II.  39 
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I  he  provisions  of  the  statute  making  it  a  criminal  ofience  for  an  attorney,  counselloi 
or  solicitor  to  buy  any  bond,  bill,  or  other  chose  in  action  for  the  purpose  of 
bringing  a  suit  thereon,  applies  to  the  purchase  of  a  chose  in  action  for  the  pur- 
pose of  instituting  a  suit  thereon  in  equity,  as  well  as  to  a  purchase  in  order  to 
bring  a  suit  thereon  at  law. 

In  the  court  of  chancery,  the  suit  upon  a  chose  in  action  must  be  brought  in  the  name 
of  the  real  owner  thereof.  And  if  it  has  been  purchased  in  violation  of  the  posi< 
tive  prohibition  of  a  statute,  the  only  defence  which  can  be  set  up  in  that  court, 
founded  upon  such  prohibition,  is  that  the  title  to  the  chose  in  action  did  not  pag* 
to  the  complainant,  by  the  illegal  purchase  and  the  assignment  to  him. 

The  object  of  the  statute  prohibiting  the  purchase  of  choses  in  action,  by  attorneys, 
&c.  for  the  purpose  of  bringing  suits  thereon,  was  to  prevent  attorneys  and  soli- 
citors from  purchasing  debts  or  other  things  in  action,  in  order  to  obtain  costs  by 
prosecuting  the  same.  It  was  not  intended  to  prevent  such  a  purchase  for  the 
honest  purpose  of  protecting  some  other  important  right  of  the  assignee. 

Whether  the  chancellor  has  any  power,  except  upon  appeal,  to  open  a  regular  decree 
made  by  the  assistant  vice  chancellor  %    Qiuere. 

The  case  of  Hall  v.  Gird,  (7  Hill's  Rep.  586,)  commented  on. 

This  was  an  application  by  J.  W.  Latson,  one  of  the  defen- 
dants, to  open  the  order  closing  the  proofs  in  this  cause,  and 
all  subsequent  propeedings  therein,  and  to  let  him  in  to  prove 
the  defence  set  up  in  his  answer.  The  bill  was  filed  to  fore- 
close a  mortgage  upon  the  Pearl-street  House,  in  the  city  of 
New- York,  there  being  several  prior  mortgages  upon  the  same 
premises.  The  bond  and  mortgage  were  assigned  to  the  com- 
plainant a  few  days  before  the  commencement  of  this  suit. 
And  the  defendant  Latson  in  his  answer  set  up  as  a  defeni 
that  the  complainant  was  an  attorney  of  the  supreme  court, 
and  a  solicitor  in  chancery,  and  that  he  purchased  the  bond 
'and  mortgage  for  the  purpose  of  foreclosing  the  mortgage  by 
suit  in  this  court.  But  the  defendant  Latson  allowed  an  order 
to  close  the  proofs  to  be  regularly  entered,  without  taking  any 
testimony  to  show  that  the  complainant  was  an  attorney  and 
solicitor,  or  that  the  bond  and  mortgage  were  purchased  for 
the  purpose  of  bringing  a  suit  thereon ;  the  complainant  not 
having  filed  the  bill  as  solicitor,  but  having  employed  another 


1847.]  CASES  IN  CHANCERY.  307 


Baldwin  v.  Latson, 


solicitor  to  foreclose  the  bond  and  mortgage  for  him.  After  the 
proofs  were  closed,  the  complainant  applied  for  a  reference  of 
the  cause  to  the  assistant  vice  chancellor  of  the  first  circuit  for 
hearing  and  decision.  Counsel  was  employed  to  resist  thai 
motion,  but  through  inadvertence  he  neglected  to  attend  to  it ; 
and  an  order  of  reference  was  subsequently  obtained  by  default. 
The  cause  was  afterwards  noticed  for  hearing  before  the  assis- 
tan-,  vice  chancellor,  and  there  being  no  proof  to  establish  the 
aefence  set  up  in  the  answer,  the  usual  decree  of  foreclosure 
and  sale  was  entered. 

In  opposition  to  the  motion  to  open  the  order  to  close  the 
proofs  and  to  vacate  the  subsequent  proceedings,  the  complain- 
ant insisted  that  the  facts  stated  in  the  answer  constituted  no 
defence  to  the  suit,  or  that  the  defence,  at  most,  was  merely 
technical.  He  also  produced  affidavits  to  show  that  the  bond 
and  mortgage  were  not  purchased  with  a  view  to  obtain  costs 
upon  a  foreclosure  thereof;  that  he  was  in  no  way  interested 
in  the  costs  of  the  solicitor  in  the  cause ;  and  that  the  bond 
and  mortgage  were  purchased  under  the  advice  of  counsel  for 
the  purpose  of  foreclosure,  so  as  to  aid  the  complainant  in  hav- 
ing the  rents  and  profits  applied  to  keep  down  the  incum- 
brances upon  the  mortgaged  premises  pending  the  litigation  by 
him  in  another  suit  relative  to  the  ownership  of  the  equity  of 
redemption  in  the  mortgaged  premises.  He  also  insisted  that 
the  chancellor  was  not  authorized  to  open  a  regular  decree 
made  by  the  assistant  vice  chancellor,  except  upon  an  appeal. 

D.  P.  Barnard,  for  the  complainant. 

fi.  Sherwoal,  for  the  defendant  Latson. 

The  Chancellor.  The  statute  makes  it  a  criminal 
offence  for  an  attorney,  couusellor  or  solicitor,  to  buy  any  bond, 
bill,  promissory  note,  bill  of  exchange,  book  debt,  or  other  thing 
m  action,  for  the  purpose  of  bringing  any  suit  thereon.  And 
this  provision  of  the  statute  unquestionably  appUes  to  the  pur- 
chase of  a  chose  in  action  for  the  purpose  of  instituting  a  suit 
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thereon  in  equity,  as  well  as  to  the  purchase  with  the  intention 
of  bringing  a  suit  thereon  at  law.  The  case  of  Hall  v.  Gtrd, 
(7  Hill's  Hep.  586,)  only  decides  that  the  particular  remedy 
given  to  the  defendant,  b}'  a  subsequent  section  of  the  statute, 
does  not  apply  to  suits  in  chancery.  In  this  court  the  suit 
must  be  brought  in  the  name  of  the  real  owner  of  the  chose  in 
action.  And  if  it  has  been  purchased  in  violation  of  a  positive 
prohibition  of  a  statute,  the  only  defence  which  can  be  set  up 
here,  founded  upon  such  prohibition,  is,  that  the  title  to  the 
chose  in  action  did  not  pass  to  the  complainant  by  the  illegal 
purchase  and  assignment  thereof  to  him.  I  am  inclined  to  think 
that  would  have  been  a  good  defence  in  this  case,  if  this  bond 
and  mortgage  had  been  in  fact  purchased  in  violation  of  th« 
statute. 

If  the  facts  are  as  stated  in  the  aflBdavit  on  the  part  of  tho 
complainant,  however,  I  think  the  purchase  of  .this  bond  and 
mortgage  was  not  an  indictable  offence  within  the  statute,  and 
that  the  assignment  passed  the  title  to  the  complainant.  The 
purchase,  although  within  the  letter,  was  not  within  the  spirit 
and  intent  of  the  statute.  The  object  of  the  statute  was  to 
prevent  attorneys  and  solicitors  from  purchasing  debts,  or  other 
things  in  action,  for  the  purpose  of  obtaining  costs  by  a  prosecu- 
tion thereof,  and  was  never  iritended  to  prevent  the  purchase  for 
the  honest  purpose  of  protecting  some  other  important  right  of  the 
assignee.  Here  the  fact  that  the  complainant  had  no  interest 
whatever  in  the  costs  of  the  foreclosure,  for  his  own  benefit,  and 
that  he  was  advised  by  his  counsel  in  the  other  suit  that  the 
purchase  and  foreclosure  of  this  bond  and  mortgage  were 
essential  to  the  preservation  of  the  interest  which  he  previously 
claimed  in  the  mortgaged  premises,  show  that  the  case  was 
not  within  the  mischief  which  this  statute  was  intended  to 
guard  against.  Under  the  former  statute  on  this  subject, 
which  absolutely  piohibited  the  purchase  by  an  attorney  or 
solicitor,  except  for  certain  specific  purposes,  (Laws  of  1818,  p. 
278,  §  1,)  the  supreme'court  held  that  the  purchase  of  a  judg- 
ment for  the  purpose  of  protecting  another  debt  which  inu 
purchaser  had  against  the  defendant  in  the  judgment,  was  not 
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within  the  mischief  of  the  statute ;  and  that  the  title  to  the 
judgment  passed  to  him  by  the  assignment.  ( Van  Rensselaer 
V.  The  Sheriff  of  Onondaga,  1  Cowen's  Rep.  443.)  There 
are  no  reasonable  grounds  to  believe,  therefore,  that  the  defen- 
dant would  succeed  in  establishing  that  the  title  of  this  bond 
and  mortgage  did  not  pass  to  the  complainant  by  the  assign- 
ment from  Reed,  even  if  the  decree  could  be  opened  and  the 
testimony  taken  in  this  cause. 

Again ;  it  is  very  doubtful,  at  the  least,  whether  the  chan- 
cellor has  any  power  to  set  aside  a  decree  which  has  been 
regularly  made  by  the  assistant  vice  chancellor,  and  to  let  in 
the  defendant  to  make  out  a  new  case  by  proof.  The  remedy 
of  the  defendant  appears  to  have  been,  after  the  order  of  refer- 
ence was  regularly  entered  by  default,  owing  to  the  inadver- 
tence of  counsel,  to  get  the  assistant  vice  chancellor  to  stay  the 
hearing  of  the  cause,  until  an  application  could  be  made  to  the 
chancellor  to  open  the  order  of  reference,  and  the  order  to  close 
the  proofs,  and  to  permit  the  testimony  to  be  taken  in  the  cause. 
The  motion  of  the  defendant  must  be  denied,  with  costs. 


Moulton  vs.  Moulton. 

•Vhere  a  bill  is  filed  by  a  wife  against  her  husband,  for  a  separation  from  bed  and 
board  on  account  of  cruel  treatment,  and  an  answer  on  oath  is  waived,  and  the 
defendant  suffers  the  bill  to  be  taken  as  confessed,  the  complainant  cannot  be  ex- 
imined  by  the  master,  upon  the  reference,  to  prove  the  acts  of  cruelty  charged  in 
the  bill. 

The  object  of  the  166th  rule  of  the  court  of  chancery  was  to  enable  the  complainant 
to  make  out  her  case  where  the  defendant  was  an  absentee,  or  where  he  had  neg- 
lected to  answer  and  make  the  discovery  called  for  by  the  bilL  And  it  was  not 
intended  to  apply  to  a  case  where  the  complainant,  by  waiving  an  answer  on 
oath,  ha^.  deprived  the  defendant  of  the  benefit  of  his  answer  to  explain  the 
transactions  complained  of 

No  decree  for  a  scparatim  will  be  granted  where  the  acts  of  cruelty  set  forth  in  thf 
bill  o<  curred  so  long  si  ice  that  the  statute  of  limitations  has  attached. 
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This  was  a  bill  by  the  complainant  against  her  husband, 
foi  a  sepaiation  from  bed  and  board,  on  account  of  alleged  cruel 
treatment.  The  complainant  waived  an  answer  on  oath  as  to 
the  acts  of  cruelty  charged  in  the  bill,  and  the  defendant  suf- 
fered the  bill  to  be  taken  as  confessed.  Upon  the  reference  the 
master  examined  the  complainant  herself  to  prove  acts  of  cru- 
elty ;  most  of  which  acts  were  alleged  to  have  occurred  from 
fen  to  twenty  years  before  the  filing  of  her  bill  in  this  cause. 

Lucius  Pitkin,  for  the  complainant. 

C.  Roosevelt,  for  the  defendant. 

The  Chancellob.  This  was  not  a  proper  case  for  the 
examination  of  the  complainant  to  prove  the  acts  of  cruelty 
charged  in  her  bill.  The  object  of  the  166th  rule  was  to  ena- 
ble the  complainant  to  make  out  her  case  where  the  defendant 
was  an  absentee,  or  where  he  had  neglected  to  answer  and 
make  the  discovery  called  for  by  the  bill ;  and  was  never  in- 
tended to  apply  to  a  case  where  the  complainant,  by  waiving 
an  answer  on  oath,  had  deprived  the  defendant  of  the  benefit 
of  his  answer  to  explain  the  transactions  complained  of.  The 
testimony  of  the  wife,  therefore,  must  be  laid  entirely  out  of  the 
case  in  deciding  the  question  whether  the  husbapd  has  been 
guilty  of  such  acts  of  cruelty  as  to  j  ustify  this  court  in  decree- 
ing a  separation.  Again ;  most  of  the  acts  of  alleged  cruelty 
which  are  testified  to  by  the  wife,  as  having  occurred  when  no 
one  was  present  except  the  husband  and  wife,  took  place  from 
ten  to  twenty  years  since,  and  are  therefore  barred  by  the  stat- 
ute limiting  the  time  for  bringing  suits  in  equity. 

The  alleged  acts  of  cruelty  which  are  charged  as  having 
taken  place  within  the  last  few  years,  appear  to  have  been  the 
natural  result  of  the  complainant's  own  misconduct,  in  charging 
her  husband  with  offences  which  were  calculated  and  intended  to 
irritate  him.  And  they  are  not  proved  by  those  who  were  presen* 
when  the  difficulty  first  occurred,  except  in  one  or  two  instan- 
ces, in  which  it  is  perfectly  evident  the  complainant  was  clearlj 
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m  the  wrong.  Under  such  ciicumstances  it  would  De  a  per 
version  of  the  object  for  which  the  statute  on  this  subject  waa 
passed,  to  decree  a  separation ;  although  the  husband  does  not 
resist  the  application. 

The  complainant's  bill  is  therefore  dismissed.    And  the  de- 
fendant must  take  his  wife  home,  and  provide  for  her  support. 


Perry  vsj  Perry. 


The  section  of  the  act  of  April,  1824,  giving  to  a  husband  the  right  to  file  a  bill 
against  his  wife  for  a  separation,  was  not  repealed  in  the  revision  of  the  statutes 
in  1830.    And  the  court  of  chancery  is  bound  to  act  upon  it,  whenever  a  proper 


In  granting  a  decree  for  a  separation,  under  the  act  of  1834,  in  favor  of  the  husband 
against  the  wife,  the  court  has  no  power  to  direct  the  husband  to  pay  to  his  wife 
an  allowance  for  her  support. 

The  bill  in  this  cause  was  filed  by  the  husband  against  his 
wife,  to  obtain  a  separation  from  bed  and  board,  on  account  of 
cruel  treatment,  and  such  conduct  on  the  part  of  the  wife  to- 
wards her  husband  as  to  render  it  unsafe  and  improper  for  him 
to  cohabit  with  her.  The  defendant  allowed  the  bill  to  be 
tiiken  as  confessed  for  want  of  an  answer.  And  the  case  was 
heard  upon  the  bill  and  upon  the  master's  report  of  the  facts. 
[See  ante,  p.  285,  S.  C.)  , 

J.  B.  Scales,  for  the  complainant. 

The  Chancellor.  In  another  case  between  parties  of  the 
same  name,  [Perry  v.  Perry,  2  Paige's  Rep.  501,)  I  satisfied 
myself  that  the  section  of  the  act  of  April,  1824,  giving  the  hus- 
band a  right  to  file  a  bill  in  such  a  case,  was  not  repealed  in 
the  revision  of  the  statutes  ;  and  that  I  was  bound  to  act  upon 
it,  wlienever  a  proper  case  was  presented.     And  upon  a  carefuj 
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examinatiou  of  the  testimony,  this  complainant  appears  to  hava 
made  out  such  a  case.  The  evidence  shows  that  the  defendant 
frequently  gives  way  to  the  most  ungoverned  passions,  inflict- 
ing personal  injury  not  only  upon  the  complainant's  grown  up 
children,  but  upon  her  own ;  in  some  instances  endangering 
their  lives.  The  testimony  also  shows  that  she  has  committed 
personal  violence  upon  the  complainant  himself,  and  frequently 
wished  him  dead ;  so  as  to  render  it  wholly  improbable  that  he 
can,  by  any  discreet  exercise  of  his  marital  power,  keep  her 
within  such  control  that  his  health  at  least  will  not  be  endan- 
gered, so  long  as  he  continues  to  live  with  her.  The  evidence 
of  her  violence  and  brutality  towards  other  members  of  her 
family  would  not  of  itself  entitle  the  complainant  to  a  decree 
of  separation.  But  as  I  had  occasion  to  say  when  this  case 
was  before  me,  upon  exceptions  to  the  complainant's  bill,  for  im- 
pertinence, (1  Barb.  Ch.  Rep.  516,)  the  establishment  of  these 
charges  in  the  bill,  in  addition  to  acts  of  personal  violence  and 
misconduct  towards  himself,  are  suflEicient  to  satisfy  me  that  ii 
is  unsafe  for  the  complainant  to  continue  to  Uve  with  and  co 
habit  with  the  defendant. 

The  complainant  therefore  is  entitled  to  a  decree  of  separa 
lion  from  bed  and  board  forever ;  unless  the  parties  shall  here 
xfter  mutually  agree  to  live  together,  and  shall  apply  and  have 
the  decree  modified  accordingly.  Although  I  am  compelled  to 
decree  a  separation  in  this  case,  I  should  not  leave  the  future 
support  of  the  wife,  beyond  what  she  is  able  to  earn  by  her 
own  exertions,  wholly  unprovided  for,  but  should  direct  the 
husband  to  pay  the  same  amount  for  her  support,  which  he 
has  heretofore  voluntarily  paid,  did  I  not  doubt  my  power  to 
make  such  a  decree  against  the  husband.  The  section  of  the 
act  of  1824,  under  which  this  suit  is  instituted,  [Laws  of  1H24, 
p.  249,  §  12,)  merely  provides  that  it  shall  and  may  be  lawful 
for  the  court  of  chancery  to  extend  the  same  rights,  to  husbands, 
that  are  given  to  femes  covert,  by  the  10th  and  11th  sections 
of  the  act  concerning  divorces  and  for  other  purposes.  And  't  can 
hardly  be  said  to  be  extending  a  right,  to  him,  to  make  a  co"  i* 
pulsory  order  that  he  shall  pay  to  his  wife  an  allowance  for  J  \ 
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Buppoit ;  after  he  has  obtained  a  decree  of  separation  from  her, 
on  account  of  her  misconduct.  I  can  therefore  only  recommend 
to  him  that  he  should  hereafter  allow  her  at  the  rate  of  three 
dollars  a  week,  if  he  has  the  means  of  doing  so,  in  addition  to 
what  she  can  earn  by  her  own  exertions ;  while  she  continues 
to  provide  for  herself  therewith,  without  being  a  charge  upon 
any  of  her  relatives  or  friends. 


Booth  vs.  Albertson  and  Terry. 

W^here  a  suit  at  law  is  brought  against  the  husband  and  wife,  for  the  purpose  of  af' 
fecting  her  interest,  she  is  a  necessary  party  to  a  bill  in  chancery,  by  the  husband, 
for  an  injunction  to  restrain  proceedings'  in  the  suit  at  law. 

This  case  came  before  the  chancellor  upon  an  application  to 
dissolve  an  injunction.  A  suit  at  law  had  been  brought  against 
the  complainant  and  his  wife,  for  the  pui-pose  of  affecting  her 
interest  in  the  subject  matter  of  such  suit.  The  complainant 
thereupon  •  filed  the  bill  in  this  cause,  in  his  own  name,  and 
without  making  his  wife  a  party ;  and  thereupon  obtained  an 
injunction  restraining  the  defendants  from  proceeding  in  their 
wiit  at  law. 

O.  L.  Barbour,  for  the  complainant. 

J.  Rhoades,  for  the  defendants. 

The  Chancellor  decided  that  the  wife  of  the  complainant 
was  a  necessary  party  to  a  suit,  in  this  court,  to  restrain  the. 
plaintiff,  in  the  action  at  law,  from  proceeding  against  the  hus- 
band and  wife  in  that  suit. 

Motion  granted. 

Vol.  II.  40 
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Carpenter  vs.  Suhermerhoh  n  and  others. 

Where  a  person  having  an  interest  in  real  estate  is  under  a  disability  during  hei 
lifetime,  by  reason  of  coverture,  which  prevents  her  from  bringing  an  ejectment, 
her  heirs  must  bring  their  suit  within  ten  years  after  her  death. 

If  one  of  such  heirs  is  also  a  feme  covert  at  the  death  of  her  mother,  that  circumstance 
will  not  have  the  eOect  to  extend  the  period  within  which  ejectment  must  be 
brought.  For  the  law  does  not  allow  successive  disabilities  in  different  persons, 
taking  the  same  estate  by  devise  or  descent  from  each  other. 

Where  a  testator  devised  to  each  of  his  six  children  an  equal  undivided  sixth  part  of 
his  real  estate  for  life,  and  afler  the  decease  of  each  child  devised  the  same  to  the 
children  of  such  child  and  to  their  heirs  and  assigns  forever ;  Hehl,  that  the  devise 
in  remainder  was  not  to  such  of  the  testator's  grandchildren  as  should  survive 
their  parents,  but  that  one-sixth  of  the  estate  in  remainder  was  given  to  all  the 
children  of  each  child  of  the  testator,  as  to  a  class ;  that  each  grandchild,  the  mo- 
ment it  came  into  existence,  took  a  vested  interest  in  the  remainder,  in  fee,  sub- 
ject to  open  and  let  in  after-born  children  ;  and  that  such  of  them  as  died  leaving 
issue,  transmitted  that  interest  by  descent  to  his  or  her  issue,  even  in  the  hfetime 
of  the  tenant  for  life,  as  a  vested  remainder  in  fee.  But  that  the  parent  from 
whose  side  the  estate  came  was  the  heir  at  law  of  such  of  the  grandchildren  of  the 
testator  as  had  died  without  issue,  after  the  death  of  the  testator,  and  in  the  lifetime 
of  such  parent. 

A  voluntary  partition,  of  the  interests  of  several  persons  in  lands,  without  warranty, 
will,  as  between  such  persons,  only  give  to  each  one  the  rights  and  interest,  eithe 
vested  or  contingent,  which  he  and  the  others  then  have  in  the  lands  set  off  1' 
severalty. 

And  a  further  interest  in  the  land  set  off  to  others,  which  one  of  the  parties  aflerwarcs 
acquires  as  the  heir  at  law  of  some  of  his  children  who  had  a  remainder  in  fee  in 
the  premises,  not  being  either  a  vested  or  a  contingent  interest  in  him,  at  the  time 
of  the  partition,  but  a  mere  chance  of  Ills  succeeding  to  the  same,  as  an  heir  at  law 
of  his  children,  does  not  enure  to  the  benefit  of  the  other  parties  to  the  partition 
in  respect  to  the  lands  set  off  to  them. 

The  provision  of  the  statute,  requiring  suits  by  heirs  or  devisees,  for  the  recovery  c  f 
land,  to  be  brought  within  ten  years,  applies  where  the  person  originally  entitled 
to  sue  is  under  a  disability  when  the  right  accrues,  and  dies  Iiefore  such  disability  ter- 
minates, and  thus  casts  the  same  estate,  by  devise  or  descent,  upon  heirs  or  devisees; 
in  which  case  the  heirs  or  devisees  must  bring  their  suit  within  ten  years  afler  the 
right  of  action  accrued  to  them. 

The  shares  of  infant  defend  tnts,  in  the  proceeds  of  the  sale  of  premises  in  a  partition 
suit,  ought  not  to  be  paid  to  tbeii  guardians  ad  litem ;  but  should  be  brought  into 
court,  and  invested,  for  the  benefit  of  such  infants. 

A  feme  covert,  not  being  bound  by  a  covenant  of  warranty,  contained  in  a  deed  execu- 
ted by  her  and  her  husband,  jointly,  for  the  purpose  of  conveying  land  which  the 
husband  holds  in  right  of  his  wife,  such  covenant  will  not  operate  by  way  of  estoppel, 
ao  auto  vest  an  interest  subsequently  acquired  by  her,  in  the  grantee  iii  the  dead. 
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\^here  the  master's  report,  in  a  partition  suit,  shows  the  actual  mterests  of  the  seve- 
ral parties  in  the  premises,  it  ia  not  necessary  to  send  ttie  report  back  to  the  master 
to  correct  an  erroneous  estimate  wMch  be  has  made  in  relation  to  such  interests; 
but  the  error  may  be  corrected  by  the  decree; 

W^here  several  tenants  in  common  of  mere  life  estates  in  the  premises  held  in  com- 
mon, made  a  partition,  of  such  premises,  by  parol,  and  one  of  them  afterwards 
conveyed  the  lots  set  off  to  him,  in  such  partition,  in  fee,  witl.  warranty,  and 
subsequent  to  such  conveyance  acquired  an  undivided  interest  in  the  remainder  in 
fee  in  the  whole  premises ;  Held,  that  his  grantees  of  the  part  of  the  premises  so 
set  off  in  severalty,  were  not  entitled  to  the  undivided  share  which  their  grantor 
had  thus  acquired  in  those  portions  of  the  prem<ses  not  embraced  in  their  deed 
from  him. 

This  case  came  before  the  chancellor  upon  the  master's 
report,  and  amended  report,  in  relation  to  the  rights  of  the  sev- 
eral parties  in  a  partition  suit.  The  premises,  of  which  parti- 
tion v/as  sought,  consisted  of  about  one  hundred  and  sixty  acres 
of  land  in  the  town  of  Charlton,  in  the  county  of  Saratoga,  of 
which  Ryer  Schermerhom  was  seised  at  the  tirje  of  his  death, 
and  of  lots  Nos.  64  and  65  in  Glen's  patent,  of  which  he  was 
also  seised  at  that  time.  Ryer  Schermerhom  died  in  1793, 
leaving  six  children,  John,  Rykert,  Bartholomew,  Jeremiah, 
Garret,  and  Engletje  the  wife  of  Nicholas  Schermerhom,  his 
only  heirs  at  law.  By  his  will,  made  in  due  form  of  law  to  pass 
real  estate,  he  devised  to  each  of  his  said  children  an  equal  un- 
divided sixth  part  of  the  premises  in  question,  for  life,  and  after 
the  decease  of  his  children  respectively  he  gave  one-sixth  part  of 
the  said  premises  to  the  children  of  his  son  John,  and  one-sixth  to 
the  children  of  each  of  his  other  five  children  and  to  their  heirs 
and  assigns  forever.  Immediately  after  the  death  of  the  testator, 
•Jiis  children  caused  the  lands  in  Charlton  to  be  divided  into  six 
lOts,  described  in  exhibit  A.  annexed  to  the  masters  report,  as  lots 
numbers  1,  2,  3,  4,  5  and  6,  and  took  possession  thereof  in  seve- 
ralty, except  that  Rykert  Schermerhom  took  possession  of  two 
of  the  said  lots,  and  his  brother  Jeremiah  took  possession  of  no 
part  (if  the  Charlton  lands.  Lots  Nos.  64  and  65  in  Glen's 
patent  were  then  wild  and  uncultivated,  and  remained  so  at 
ihe  date  of  the  master's  report. 

In  that  p,'\rol  partition  of  the  Charlton  lands,  lot  number  one 
was  allotted  to  and  taken  possession  of  by  John  Schermerhom 
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in  severalty  and  previous  to  1795  he  conveyed  the  sa  me  in  fee, 
with  warranty,  to  John  Campbell.  And  Campbell,  and  those 
who  subsequently  derived  title  under  and  through  him,  contin  ■ 
ped  to  possess  and  claim  title  to  the  whole  of  the  said  lot  down 
to  the  time  of  the  commencement  of  this  suit ;  at  which  time 
W.  L.  Taylor  was  in  possession  of  the  said  lot  by  virtue  of  di- 
vers mesne  conveyances  from  and  under  Campbell.  Lot  No. 
2,  in  that  partition,  was  allotted  to  Rykert  Schermerhorn  ;  who 
in  June,  1795,  conveyed  the  same  in  fee  to  Jesse  Conde,  with 
warranty.  And  Conde,  and  those  claiming  under  him,  had  also 
continued  to  possess  and  claim  title  to  the  same,  under  that 
conveyance,  down  to  the  time  of  the  commencement  of  this 
suit ;  at  which  time  Sarah  Conde  was  in  possession  of  a  part 
of  the  said  lot  No.  2.  And  N.  B.  Jennies  was  then  in  possession 
of  the  residue  thereof,  by  virtue  of  divers  mesne  conveyances  from 
Jesse  Conde.  Lot  No.  3,  in  that  partition,  was  allotted  to  Bar- 
tholbmew  Schermerhorn,  who  in  December,  1796,  conveyed  the 
same  in  fee,  with  warranty,  to  John  Campbell.  And  Campbell, 
and  those  claiming  under  him;  had  also  continued  to  possess 
and  claim  title  to  the  same  under  that  conveyance,  down  to  the 
time  of  the  commencement  of  this  suit ;  at  which  time  G.  Mat- 
thews was  in  possession  of  the  said  lot,  by  virtue  of  divers  mesne 
conveyances  from  and  under  Campbell.  Lot  No.  4,  in  that 
partition,  was  allotted  to  Garret  Schermerhorn,  and  lot  No.  5 
to  Engletje  Schermerhorn  ;  and  they,  together  with  the  hus- 
band of  Engletje,  joined  in  a  conveyance  of  both  of  those  lots, 
in  fee,  to  Melville  Brown,  with  warranty.  And  Brown,  and 
those  claiming  under  him,  had  continued  to  possess  and  claim 
title  to  the  same,  under  that  conveyan  ze,  down  to  the  time  of 
the  commencement  of  this  suit ;  at  which  time  G.  Matthews 
was  in  possession  of  a  part  of  one  of  the  said  lots,  and  J.  Tal- 
entine  and  P.  Hudson  were  in  possession  of  different  parcels  -f 
the  residue  of  that  lot,  and  of  the  othfer  of  the  said  two  ^U,  by 
divers  mesne  conveyances  from  and  under  M.  Brown. 

In  that  partition,  lot  No.  6  was  also  allotted  to  Rykert  Sc  her- 
merhorn,  who  died  about  thirty-five  years  previous  to  the  mas- 
ter's report,  leaving  two  daughters  who  were  then  marned 
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A.nd  before  his  death  he  and  his  two  daughters,  together  with 
their  husbands,  conveyed  the- said  lot  in  fee,  with  warranty,  to 
J.  R.  Maxwell  And  Maxwell  and  those  claiming  under  him 
had  continued  to  possess  and  claim  the  title  to  the  same,  under 
that  conveyance,  down  to  the  time  of  the  commencement  of  this 
suit ;  and  at  the  date  of  the  master's  report,  G.  Gould  was  in 
possession  of  that  lot  by  virtue  of  divers  mesne  conveyances 
from  and  under  Maxwell. 

John  Schemierhorn,  one  of  the  sons  of  the  testator,  died  about 
forty  years  before  the  date  of  the  master's  report,  intestate  and 
without  issue.  Aiid  the  master  decided  and  reported,  that  in 
consequence  thereof,  one-sixth  of  the  remainder  in  fee  in  the 
premises  of  which  partition  was  sought  was  undisposed  of  by 
the  will,  and  descended  to  the  six  children  of  the  testator,  at  the 
time  of  the  death  of  the  latter ;  and  that  the  respective  grantees 
of  the  six  lots  in  Charlton,  and  those  claiming  under  them, 
were,  entitled  to  hold  that  sixth  of  those  several  lots  by  adverse 
possession.  Bartholonaew  Schermerhorn,  another  son  of  the 
testator,  died  in  July,  1845,  leaving  eight  children,  and  four 
grandchildren,  the  descendants  of  a  deceased  child ;  all  of 
whom  together  became  entitled,  under  the  will  of  the  testator, 
to  the  remainder  in  fee  in  one-sixth  of  the  whole  premises  of 
which  partition  was  sought ;  and  that  they  were  entitled  to  one- 
fifth  of  one-sixth  of  the  two  lots  in  Glen's  patent,  as  heirs  at  law 
of  Bartholomew  Schermerhorn. 

Jeremiah  Schermerhorn,  another  son  of  the  testator,  died 
about  1836,  leaving  seven  children,  each  of  whom  was  entitled 
to  one-seventh  of  one-sixth  of  the  premises  of  which  partition 
was  sought,  under  the  will  of  the  testator ;  and  to  one-seventh 
of  one-fifth  of  one-sixth  of  the  two  lots  in  Glen's  patent,  as  heirs 
at  law  of  their  father.  And  Ryer  J.,  one  of  those  children, 
afterwards  conveyed  all  his  interest  in  the  premises  to  W. 
Fuller.  Maria  and  Helen,  two  others  of  the  children,  conveyed 
their  interest  in  lots  No.  1  and  2  in  Charlton  to  the  defendant 
Jennie;  and  Helen  also  conveyed  to  Hudson  her  interest  in  lot 
No.  5  in  Charlton. 

Engletje,  the  daughter  of  the  testator,  died  in  1834,  leaving 
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her  daughter  Elizabeth  Carpenter,  the  complainant  in  this 
suit,  and  three  other,  children ;  each  of  whom  was  entitled  to 
one-fourth  of  one-sixth  of  all  the  premises  of  which  partition  was 
sought,  as  devisees  under  the  will  of  their  grandfather,  and  to 
one-fourth  of  one-fifth  of  one-sixth  of  the  two  lots  in  Glen's 
patent,  as  heirs  at  law  of  their  mother.  James  N.  and  Mary 
Sager,  two  of  those  children,  conveyed  all  their  interests  in  the 
premises  of  which  partition  was  sought,  to  H.  Carpenter,  the 
former  husband  of  the  complainant.  Carpenter  died  in  183& 
leaving  six  children,  one  of  whom  conveyed  all  his  interest  iij 
the  premises  to  the  complainant ;  but  as  their  father  had  noi 
paid  his  purchase  money  to  James  N.  Schermerhorn,  the  latter 
had  a  lien  upon  the  iaterest  which  he  conveyed  to  Carpentei, 
for  such  unpaid  purchase  money.  Lawrence  Schermerhoni, 
another  of  the  children  of  Engletje,  conveyed  all  his  interest  in 
the  premises  to  D.  Smith. 

Rykert  Schermerhorn,  another  of  the  children  of  the  testator, 
died  about  thirty-five  years  previous  to  the  master's  report, 
leaving  two  daughters,  Helena,  wife  of  Nicholas  Clute,  and' 
Mary,  vsdfe  of  Dow  Clute ;  each  of  whom  was  entitled  to  one-half 
of  one-sixth  of  all  the  premises  of  which  partition  was  sought, 
except  in  lot  No.  6  in  Charlton,  which  they  had  conveyed  to 
Maxwell,  as  devisees  under  the  will  of  their  grandfather,  and 
also  to  one-half  of  one-fifth  of  one-sixth  of  the  two  lots  in 
Glen's  patent,  as  the  heirs  at  law  of  their  father.  Helena  and 
Nicholas  Clute  subsequently  died,  leaving  nine  children  who 
were  her  heirs  at  law  and  entitled  to  so  much  of  her  interest  in 
the  premises  as  she  had  not  parted  with  in  her  lifetime. 

Garret  Schermerhorn,  the  other  son  of  the  testator,  was  liv- 
mg  at  the  date  of  the  master's  report.  He  had  nine  children ; 
two  of  whom  had  died  without  issue,  after  the  testator,  leaving 
their  father  their  only  heir  at  law.  John  Schermerhorn,  another 
of  the  children  of  Garret,  had  also  died  leaving  two  children  his 
only  h'eirs.  Maria,  another  of  the  children  of  Garret,  had  con^ 
veyed  her  interest  in  the  premises  to  S.  A.  Daggett  and  M.  Put- 
nam. Jacob  G.,  another  of  the  children  of  Gan  et,  had  conveyed 
all  his  interest  in  the  premises  to  S.  A.  Daggett.    And  Aaron  G, 
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another  of  the  children,  conveyed  all  his  interest  in  the  premises 
to  D.  Buttolph ;  which  interest,  at  the  date  of  the  master's  report, 
wag  vested  in  -the  defendant  John  Fuller.  The  master  also 
reported  that  there  were  some  specific  and  oth  tr  liens  upon  the 
shaies  of  several  of  the  parties  in  the  premises.  He  likewise 
reported  that  the  several  parcels  of  the  premises  were  so  situ- 
ated that  the  same  could  not  be  partitioned,  and  that  a  sale 
was  necessaiy.  The  case  was  submitted  for  a  final  decree 
upon  the  pleadings  and  master's  report. 

S.  A.  Daggett,  for  the  complainant. 

H.  V.  D.  Van  Epps,  for  defendant  G.  Gould. 

The  Chancellor.  The  master  has  clearly  mistaken  the 
rights  of  the  children  of  Garret  Schermerhorn,  and  of  those 
claiming  under  them,  in  relation  both  to  the  Charlton  lands 
and  to  the  two  lots  of  land  in  Glen's  patent.  He  is  right  in 
supposing  that  the  present  owners  of  the  Charlton  lands  are  en- 
titled to  hold,  by  adverse  possession,  the  one-sixth  of  their  several 
lots,  which  was  undisposed  of  by  the  will  of  the  testator  in  con- 
sequence of  the  death  of  his  son  John  without  issue.  For,  upon 
the  death' of  John,  forty  years  since,  the  remainder  in  fee  in  that 
one-sixth,  became  vested  in  his  four  surviving  brothers  and  his 
sister,  who  had  an  immediate  right  to  bring  ejectments  for  the 
recoveiy  of  the  same  ;  except  so  far  as  the  persons  in  possession 
were  entitled  to  protection  under  their  respective  covenants  of 
warranty,  which  gave  to  them  a  portion  of  the  fee  by  way  of 
estoppel.  Although  Engletje  may  have  been  married  at  thai 
time,  so  as  to  protect  her  interest  from  being  barred  during  the 
coverture,  she  died  as  early  as  1834,  and  the  lands  were  held 
adversely  more  than  ten  years  after  the  descent  to  her  heirs. 
Ani  the  statute  requires  the  heirs  of  the  person  as  to  whom 
a  disability  has  existed,  to  bring  their  suit  within  ten  years 
after  the  death  of  such  person.  (1  R.  L.  of  1813,  p.  18.5,  §  3.) 
It  is  true,  the  complainant,  and  perhaps  the  other  daughter  of 
Engletje,  may  have  been  femes  covert  at  the  death  of  their 
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mother,  in  1834.  But  the  law  does  not  allow  successive  disa- 
bilities in  different  persons  taking  the  same  estate  by  devise  0/ 
descent  from  each  other.  {Doe  v.  Jesson,  6  East,  80.  2  Pres- 
ton on  Abs.  341.) 

The  master  appears  to  have  proceeded  upon  the  presumption 
that  the  surviving  children  of  Garret  Schermerhom, ,  were 
heirs  to  those  who  died  without  issue  in  the  lifetime  of  their 
father.  The  devise  of  the  remainder  in  this  case,  however,  ia 
not  to  such  of  the  testator's  grandchildren  as  shall  survive  their 
parents ;  but  one-sixth  of  the  estate  in  remainder  is  given  to 
all  the  children  of  each  child  of  the  testator  as  a  class.  Ea  -h 
grandchild,  therefore,  the  moment  it  came  into  existence,  tool  <i 
vested  interest  in  the  remainder  in  fee ;  subject  to  open  and  .«t 
in  aftel'-born  children.  And  such  of  them  as  died  leaving  issue, 
transmitted  that  interest  by  descent  to  his  or  her  issue,  even  iis 
the  lifetime  of  the  ten,ant  for  life,  as  a  vested  remainder  ia  fee. 
The  parent  from  whose  side  the  estate  came,  however,  was  the 
heir  at  law  of  such  of  the  grandchildren  of  the  testator  as  had 
died  without  issue  in  the  lifetime  of  such  parent.  In  relation  to 
five  of  the  children  of  the  testator,  it  does  not  appear  that  they 
had  any  children  who  died  without  issue  in  the  lifetime  of  their 
parents.  The  master  has  therefore  properly  considered  those 
who  survived  their  parents,  or  who  died  leaving  issue,  as  enti- 
tled to  the  whole  estate.  But  in  relation  to  Garret,  who  is  still 
living,  and  who  is  probably  so  far  advanced  in  life  that  he  can 
have  no  other  children,  it  distinctly  appears  that  he  had  two 
children  who  arrived  to  full  age,  and  aftenvards  died  withou' 
issue.  And  as  they  did  not  convey  their  interest  in  the  one- 
sixth  of  the  remainder  in  fee  to  any  one,  during  their  lives,  il 
descended  to  their  father,  as  their  heir  at  law,  under  our  statute 
of  descents.  Garret  Schermerhorn,  therefore,  upon  the  death 
of  those  two  children,  became  seised  of  two-ninths  of  one-sixth 
of  the  remainder  in  fee  in  the  whole  premises,  as  the  heir  at  law 
of  those  two  children.  And  as  he  had  conveyed  lot  number 
four  which  was  allotted  to  him,  and  also  lot  number  five,  allntted 
to  his  sister  Engletje,  with  warranty,  his  interest  in  fee  in  two- 
rinths  of  one  sixth  of  ihose  two  lots  in  Charlton  passed,  by  es- 
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loppel,  to  those  who  have  derived  title  to  the  different  portions 
of  those  two  lots  under  that  conveyance.  He  is  also  entitled  to 
the  remainder  in  fee  in  two-ninths  of  one-sixth  of  each  of  the 
other  four  Charlton  lots,  and  to  the  two  lots  in  Glen's  patent, 
as  the  heir  at  law  of  those  two  children  ;  and  to  the  fee  in  one- 
fifth  of  one-sixth  of  the  two  last  mentioned  lots,  as  one  of  the 
heirs  at  law  of  his  brother  John.  And  he  is  entitled  to  a  life 
estate  in  seven-ninths  of  one-sixth  of  the  two  last  mentioned 
lots,  the  remainder  in  fee  in  which  seven-ninths  of  one-sixth, 
subject  to  such  life  estate  alone,  belongs  to  his  other  children,  or 
those  who  have  acquired  their  interests  therein.  His  life  estate 
also  continues  in  seven-ninths  of  one-sixth  of  the  four  lots  in 
Charlton  not  embraced  in  his  deed  to  Melville  Brown.  But  by 
virtue  of  the  parol  partition,  and  the  subsequent  adverse  pos- 
session of  those  four  lots,  the  persons  who  derived  title  to  the 
same  under  the  conveyances  from  his  brothers  are  entitled  to  the 
whole  of  his  life  estate  in  their  respective  lots.  It  must  be  as- 
certained and  paid  to  them  accordingly,  in  the  distribution  of 
the  proceeds  of  those  several  lots.  And  the  other  seven  chil- 
dren of  Garret,  or  those  who  now  represent  theii-  interests  in 
the  premises  of  which  partition  is  sought,  instead  of  being 
entitled  to  the  share  stated  in  the  master's  report,  are  only 
entitled,  under  the  will  of  the  testator,  to  seven-ninths  of  one- 
sixth  of  the  several  lots  of  which  partition  is  sought,  including 
the  two  lots  in  Glen's  patent.  Those  interests  are  also  subject 
to  the  Ufe  estate  which  Garret  Schermerhorn  still  has  therein, 
under  the  will  of  his  father. 

As  the  riarhts  of  these  several  parties  appear  upon  the  face  of 
the  master's  report,  it  is  not  necessary  to  send  that  report  back 
to  the  master  to  correct  the  erroneous  estimate  which  he  has 
made  of  their  several  interests  in  the  premises,  but  that  part  of 
the  report  may  be  corrected  in  the  decree. 

The  counsel  for  Gould  insists  that  Garret  Schermerhorn's 
two-ninths  of  one-sixth  of  the  reversion,  in  the  four  Charlton 
lots  which  were  allotted  to  Jiis  brothers  in  the  parol  partition, 
belong  to  those  who  have  derived  title  to  those  lots  under  the 
coiweyances  in  fee  from  those  brothers.     This  would  be  so  if 
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Garret  Schermerhorn  had  been  the  owner  of  either  a  vested  or  a 
contingent  interest  in  that  two-ninths  of  one-sixth  of  those  Ida 
at  the  time  of  the  parol  partition ;  or  if  he  had  conveyed  the 
one-sixth  of  those  lots  to  his  brothers  with  warranty ;  or  if  it 
appeared  that  it  was  an  interest  which  had  been  cast  upon 
him  by  descent  more  than  twenty  years  since,  so  that  his  right 
to  the  same  was  barred  by  the  statute  of  limitations.  But  a 
mere  parol  partition  of  the  interests  of  the  children  of  the  testator 
in  the  Charlton  lands,  could  only,  as  between,those  children,  give 
to  each  the  rights  and  interest  which  the  others  then  had  in 
the  lands  set  off  in  severalty,  either  vested  or  contingent.  And, 
at  the  time  of  that  partition,  the  interest  which  Garret  has  sub- 
sequently acquired,  as  the  heir  at  law  of  two  of  his  children, 
was  not  a  vested  or  contingent  interest  in  him  ;  but  the  chance 
of  his  succeeding  to  the  same,  as  the  heir  at  law  of  his  children, 
was  a  mere  possibility,  unaccompanied  by  Etny  interest  what- 
ever in  the  premises.  Again ;  there  does  not  appear  to  be  any 
equity  in  favor  of  those  who  have  derived  title  to  those  lots 
under  his  brothers,  as  against  him.  As  he  acquired  no  interest 
whatever  in  the  remainders  in  fee  in  his  own  lot,  by  that  parol 
partition,  as  against  the  remaindermen  to  whom  such  remainders 
•were  devised,  he  is  bound  at  law,  as  well  as  in  equity,  to 
protect  the  grantee  of  his  own  lot,  and  those  claiming  under 
that  grantee,  against  the  claim  of  those  remaindermen.  Ana 
if  any  persons  had  an  equitable  lien  upon  his  two-ninths  of 
one-sixth  of  the  four  lots  in  Charlton  allotted  to  his  brothers,  it 
would  be  those  who  have  become  entitled  to  the  other  two  lots 
under  his  conveyance  with  warranty.  I  do  not  see,  however, 
that  his  conveyance  of  two  lots,  with  warranty,  gave,  even  to 
his  grantee,  an  equitable  lien  upon  the  title  which  he  after- 
wards acquired  in  the  other  four  lots  as  heir  at  law  of  two  of 
his  children.  Their  claims  are  against  him  personally,  under 
his  covenant  of  warranty.  The  decree  must,  therefore,  declarf 
that  he  is  entitled  to  two-ninths  of  one-sixth  of  the  remainder 
in  fee  m  each  of  those  four  lots,  subject  to  an  estate  for  his  Hie 
in  those  two-ninths  ;  which  estate  for  life  belongs  to  those  who 
have  derived  title  to  the  seve-al  portions  of  those  four  lots 
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under  the  conveyances  from  his  brothers,  John,  Bartholomew 
and  Rykert, 

The  counsel  for  Gould  also  claims  that  the  grantees  of  th« 
Charlton  lots,  under  the  conveyances  from  the  testator's  chil- 
dren, are  entitled  to  the  interest,  of  the  children  of  Engletje  in 
ihe  Charlton  lands,  upon  the  ground  that  their  claims  are  barred 
by  the  statute  of  limitations ;  they  not  having  been  made  within 
ten  years  after  the  death  of  their  mother.  He  has,  however, 
entirely  mistaken  the  law  on  the  subject ;  for  the  limitation, 
as  to  them,  is  a  Umitation  of  twenty  years,  and  not  of  ten. 
The  ten  years'  limitation  applies  where  the  person  entitled  to 
sue  for  the  recovery  of  lands  is  under  a  disability  when  the 
right  accrues,  and  dies  before  such  disability  terminates,  and 
thus  casts  the  same  estate,  by  devise  or  descent,  upon  heirs  or 
devisees ;  in  which  case  the  hens  or  devisees  must  bring  their 
suit  within  ten  years  after  the  right  of  action  accrued  to  them. 
But  in  this  case,  the  children  and  descendants  of  Engletje  do  not 
claim  title  to  the  premises  in  question  as  the  heirs  at  law  of  their 
mother.  They  are  claiming  a  separate  and  distinct  estate  from 
hers,  as  the  devisees  of  her  father.  And  as  a  right  in  possession, 
to  the  estate  in  remainder,  did  not  accrue  to  them  until  the 
death  of  their  mother,  in  1834,  each  of  them  had  a  right  to 
,  ring  his  or  her  suit  within  twenty  years  fi-om  that  time. 

The  interests  of  the  several  parties  do  not  appear  to  be  the 
same  in  either  of  the  seven  parcels  of  the  Charlton  lands  described 
in  exhibit  B.  annexed  to  the  master's  report.  And  the  interests 
of  the  parties  in  the  two  lots  in  Glen's  patent  are  also  different 
from  those  in  either  of  the  seven  parcels  described  in  that  exhibit. 
The  decree  must  therefore  describe  the  interest  of  each  party  in 
these  several  eight  parcels  of  land,  the  two  lots  in  Glen's  patent 
being  considered  as  one  parcel,  and  stating  the  general  and  spe- 
cific Uens  or  incumbrances  on  the  interest  of  any  of  the  parties  in 
all  or  any  of  such  parcels.  Each  of  the  eight  parcels  must 
then  be  sold  separately ;  subject  to  such  taxes  and  assessments 
as  may  have  been  imposed  thereon — each  lot  in  Glen's  patent 
being  sold  by  itself.  The  costs  of  all  parties  entitled  to  costs, 
including  the  master's  fees  and  expenses  of  the  sale,  must  then 


324  OASES  IN  CHANCERY  [   no.  a. 


Carpenter  v.  Schermerhorn. 

be  charged  upon  the  proceeds  of  the  eight  parcels  in  proportion 
to  the  amount  of  the  proceeds  of  each  parcel.  The  master  must 
then  calculate  the  value  of  the  life  estate  of  Garret  Schermerhoni 
in  the  one-sixth  of  the  residue  or  net  proceeds  of  each  parcel  of 
the  Charlton  lands,  and  pay  the  same  to  those  who  are  now 
entitled  to  his  life  estate  in  the  several  parcels  of  such  Charlton 
lands ;  deducting  the  same  from  the  respective  shares  of  his 
children,  or  their  representatives,  whose  interests  are  subject 
to  such  life  estate.  And  the  value  of  his  life  estate  in  the 
net  proceeds  of  seven-ninths  of  one-sixth  of  the  two  Glen'a 
patent  lots  must  also  be  computed,  upon  the  principle  of  life 
annuities,  and  paid  to  himself;  the  same  being  deducted  from 
the  shares  of  his  children,  or  their  representatives,  whose  in- 
terests in  those  lots  are  subject  to  his  life  estate  therein. 

The  shares  of  the  proceeds  belonging  to  the  infant  defen- 
dants are  not  to  be  paid  to  their  guardians  ad  litem,  as  provided 
for  in  the  draft  of  the  decree  presented ;  but  they  must  be 
brought  into  court  by  the  master,  and  paid  to  the  clerk  of  the 
court  of  appeals,  to  be  invested  for  their  benefit. 

The  equitable  lien  of  James  N.  Schermerhorn,  for  the  pur- 
chase money,  is  not  upon  the  whole  of  the  share  of  which  H. 
Carpenter  died  seised,  but  only  upon  the  half  of  that  share 
which  belonged  to  James  N.  at  the  time  of  the  execution  of  the 
conveyance  from  him  and  his  sister  for  both  of  their  shares. 
The  amount  due  him  for  such  purchase  money  must,  therefore, 
be  paid  him  out  of  the  net  proceeds  of  the  half  of  the  share  of 
the  premises  of  which  H.  Carpenter  died  seised,  after  deducting 
the  costs  and  expenses  properly  chargeable  thereon.  And  the 
rights  of  the  parties  must  be  declared,  and  provided  for  accord- 
ingly, in  the  decree.  The  dower  of  the  complainant,  in  the  net 
proceeds  of  the  half  of  the  share  of  which  her  husband  died  seised 
nmst  be  computed  only  upon  the  balance  of  such  proceeds 
after  deducting  the  amount  of  such  equitable  lien.  For  her 
dower  interest,  as  well  as  the  interests  of  her  children  in  that 
part  of  the  premises  which  came  to  H.  Carpenter  from  James 
N.  Schermerhorn,  is  subject,  to  the  equitable  lien  of  the  lattei 
for  his  unpaid  purchase  money 
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As  the  taxes  and  assessments  upon  the  several  pieces  of  land 
must  necessarily  be  different,  and  there  are  probably  non<5  upon 
the  Charlton  lands,  which  have  been  actually  occupied  and 
claimed  in  fee  for  nearly  fifty  years,  the  parties  who  are  inter- 
ested in  those  lands  alone  ought  not  to  be  subjected  to  the 
expense  of  ascertaining  and  paying  the  taxes  on  the  lands  in 
Glen's  patent,  in  which  lands  they  have  no  interest.  / 1  have, 
therefore,  directed  that  each  piece  of  land  shall  be  sold  subject 
to  the  lien  of  any  tax  or  assessment  which  may  be  found  to  be 
chargeable  thereon.  And  as  the  interests  of  many  of  the 
parties  in  the  proceeds  will  be  very  minute,  it  would  subject 
them  to  unnecessary  expense  hereafter  to  obtain  their  shares 
of  such  proceeds  if  the  premises  were  sold'  on  credit,  and  the 
securities  taJjen  on  such  sales  brought  into  court  for  future 
distribution.  The  decree  must,  therefore,  direct  the  several 
parcels  to  be  sold  for  cash ;  so  that  the  proceeds  thereof  may 
be  apportioned  and  distributed  by  the  master,  without  further 
expense. 

The  defendant  Garret  Schermerhom,  by  virtue  of  his  cove- 
nants in  the  deed  to  Melville  Brown,  is  liable  to  the  several 
persons  who  have  derived  title  under  Brown,  for  the  loss  of  such 
portions  of  their  several  lots  as  by  this  partition  suit  are  ascer- 
tained to  belong  to  others,  as  well  as  for  their  shares  of  the  costs 
to  which  they  have  been  subjected  by  this  suit.  And  the  children 
of  Bartholomew  and  Rykert  Schermerhorn,  as  the  heirs  at  law 
of  their  respective  parents,  having  taken  an  interest  by  descent 
in  the  two  lots  in  Glen's  patent,  in  addition  to  their  interests 
therein  under  the  will  of  their  grandfather,  they  are,  as  such 
heirs  at  law,  liable  upon  the  covenants  of  warranty  in  the  deeds 
of  thek  respective  parents,  and  of  their  uncle  John,  to  the  extent 
of  the  interests  which  have  come  to  them  by  descent.  Even 
the  children  of  Jeremiah  and  of  Engletje,  although  the  former 
gave  no  covenant  of  warranty,  and  the  latter,  being  a  feme 
covert,  was  not  bound  by  her  covenant,  are  still  liable,  to  a  cer- 
tain extent,  under  the  covenant  of  warranty  of  their  uncle  John. 
For  they  have  taken  by  descent  from  their  parents,  interests  in 
the  two  lots  in  G  en's  patent,  which  interests  c  ime  to  theii 
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parents  as  heirs  at  law  of  John  Schevraerhorn.  The  children 
of  Engletje,  although  she  was  not  bound  by  her  covenant  in 
the  deed  to  Brown,  may  also  be  liable  upon  the  covenants  of 
their  father,  in  the  same  deed,  if  they  took  anj'  real  estate  by  de- 
vise or  descent  frorn  him.  To  protect  the  future  rights  of  the 
parties  claiming  under  or  through  such  coveaants,  therefore, 
the  decree  must  contain  a  provision  that  it  is  to  be  without  pre- 
judice to  the  rights  of  any  of  the  parties  in  this  suit,  as  against 
any  of  the  other  parties,  or  as  against  any  other  person,  by 
reason  or  on  account  of  any  breach  of  warranty  in  any  deed 
or  conveyance  of  the  premises  of  which  partition  is  made  in  this 
suit,  or  of  any  part  or  parcel  thereof. 


In  the  inatter  of  Heeney,  a  lunatic. 

[DistiuguUhed,  S3Emi641,  643.] 

The  court  of  chancery  has  the  power,  oat  of  the  surplus  mcome  of  the  estate  of » 
lunatic,  to  provide  for  the  support  of  persons  not  his  next  of  kin,  and  whom  Ihs 
lunatic  is  under  no  legal  obligation  to  support ;  where  it  satisfactorily  appears  to 
the  chancellor  that  the  lunatic  himself  would  have  provided  foi  the  support  of 
such  persons,  had  he  been  of  sound  mind. 

The  court  may  also  make  an  allowance,  out  of  the  income  of  a  lunatic's  estate,  for 
the  education  of  persons  whom  he  had  adopted  as  children,  while  he  was  in  a 
sound  state  of  mind. 

And  the  committee  of  the  lunatic  may  be  authorized  to  provide  for  the  keeping  up 
of  the  lunatic's  family  establishment,  with  the  same  number  of  domestics  as  had 
been  customary  previous  to  the  lunacy,  and  to  expend  for  that  purpose,  annually, 
an  amount  not  exceeding  that  which  bad  been  annually  expended  by  the  lunatic 
himself  before  his  lunacy. 

The  committee  may  also  be  authorized,  by  the  court,  to  place  at  the  lunatic's  disposal 
80  long  as  he  is  competent  to  judge  of  the  claims  of  applicants,  small  sums  of 
money  for  purposes  of  charity. 

And  the  court  may  also  authorize  the  committee  to  pay  for  the  support  of  the 
institutions  of  religion,  in  the  church  where  the  lunatip  and  his  family  have 
been  accustomed  to  worship,  such  sums  from  time  to  time  as  the  lunatic  may  de- 
sire him  to  pay  for  that  purpose,  not  exceeding  the  amount  which  the  lunatic  had 
been  in  the  habit  of  paying  annually,  before  his  faculties  became  impaired. 

But  the  committee  will  not  be  al  lowed  personally  to  expend  any  part  of  the  estate  of  Ihl 
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lunatic  for  general  charity,  or  objects  of  benevolence,  or  of  piety,  for  which  thi 
lunatic  himself  had  not  been  in  the  habit  of  contributing  specifically  and  regularly, 
while  he  was  competent  to  manage  bis  own  aifairs. 

This  was  an  application  by  the  committee  of  Corneliua 
Heeney,  who  in  consequence  of  old  age  and  infirmity  had  been 
found  to  be  of.  unsound  mind,  for  instructions  in  certain  particu 
lars  relating  to  the  support  of  the  lunatic  and  the  support  of  his 
household,  and  the  management  of  his  estate. 

From  the  petition  of  the  committee,  anlong  other  things  stated 
therein,  the  following  facts  appeared  :  The  annual  income  of 
the  estate,  after  payment  for  repairs,  insurance  and  taxes, 
amounted  to  about  $5700.  Mr.  Heeney  was  a  bachelor,  bui 
had  been  a  housekeeper  for  many  years,  living  upon  a  part  of 
his  own  property  ;  and  the  expenses  of  his  establishment,  for 
about  thirteen  years  before  the  issuing  of  the  commission  against 
him,  had  been  about  $2000  per  annum.  In  addition  to  this  ex- 
penditure, which  included  the  board  and  clothing  of  two  young 
ladies  whom  he  had  adopted,  he  had  sent  those  young  ladies  to 
a  boarding  school,  and  had  paid  the  expenses  of  their  education. 
One  of  them  had  finished  her  education  and  returned  to  his 
house  as  her  home,  and  the  other  still  remained  at  school 
to  complete  her  education.  He  had  formerly  had  three  sisters 
for  whose  support  he  provided.  And  one  of  them,  who  wan 
still  living,  he  had  supported  for  the  last  forty  years  ;  allowing 
her  $250  a  year,  payable  quarterly,  in  addition  to  her  clothing 
and  physician's  bills,  and  occasionally  making  her  further  al- 
lowances when  her  necessities  required  them.  He  had  also  for 
several  years  maintained  three  aged  ladies,  whom  he  had 
sent  for  to  Europe  in  their  younger  days,  and  supported  in  hia 
house  until  they  were  married,  and  after  the  deaths  of  their  hus- 
bands he  paid  about  $100  a  year  for  the  rent  of  a  house  for  them, 
and  allowed  them  the  further  sum  of  $4  a  week  for  their  other 
expenses.  And  he  continued  such  support  down  to  the  time 
when  he  was  found  to  be  of  unsound  mind  so  as  to  be  incapable 
of  managing  his  own  affairs.  He  was  also  in  the  habit  of  spend- 
ing the  whole  of  the  residue  of  his  income  in  acts  of  bencvolenca 
and  charity  and  piety.     There  were  two  notes  of  which  ho  was 
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the  drawer,  and  three  on  which  he  was  the  endorser,  outstanding 
and  unpaid.  The  committee  stated  upon  his  own  knowledge, 
that  the  two  notes  of  which  Heeney  was  drawer,  were  given  to 
raise  money  for  himself,  which  was  apphed  to  the  payment  of  as- 
sessments on  his  property.  One  of  the  notes  endorsed  by  him  was 
supposed  to  have  been  given  tp  pay  for  the  education  of  the  two 
young  ladies  adopted  by  and  living  with  him  ;  and  the  other  two 
did  not  appear  to  have  been  endorsed  by  him  for  his  own  benefit, 
or  for  any  valuable  consideration.  All  these  notes  and  endorse- 
ments were  overreached  by  the  inquisition.  Several  suits  were 
pending  against  Mr.  Heeney  at  the  time  of  finding  the  inquisi- 
tion, and  one  suit  in  his  favor ;  and  he  was  also  threatened 
with  suits  upon  the  endorsements  ;  as  to  all  of  which  suits  and 
matters  the  committee  stated  the  facts  so  far  as  he  had  been 
able  to  ascertain  them,  and  asked  the  direction  of  the  court. 

O.  L.  Barbour,  for  the  petitioner. 

The  Chancellor.  In  the  case  of  the  late  Dr.  Willough- 
by,  after  a  fuU  examination  of  the  subject,  I  camfe  to  the  con- 
clusion that  the  court  of  chancery  had  the  power,  out  of  the  sur- 
plus income  of  the  estate  of  a  lunatic,  to  provide  for  the  support 
pf  one  who  was  not  his  next  of  kin,  a.u(*  whom  the  lunatic  w  as 
under  no  legal  obligation  to  support,  where  the  chancellor  was 
satisfied,  beyond  all  reasonable  doubt,  that  the  lunatic  himself 
would  have  provided  for  the  support  of  such  person  if  he  had  been 
of  sound  mind,  so  as  to  he  legally  competent  to  do  so.  The  case 
of  The  Earl  of  Carysfort,  [Craig  ^  Phil.  Rep.  76,)  is  a  strong 
case  in  favor  of  the  jurisdiction  of  the  court  of  chancery  to  direct 
such  a  provision  to  be  made.  For  in  that  case  the  lord  chan- 
cellor allpwed  a  retiring  pension,  out  of  the  income  of  the  estate 
of  the  lunatic  earl,  to  an  old  personal  servant;  merely  because 
he  was  satisfied  that  the  earl  himself  would  have  approved  of 
such  an  allowance  if  the  loss  of  his  reason  had  not  deprived 
him  of  the  power  to  act  for  himself. 

In  the  case  under  consideration,  the  lunatic,  when  in  the  full 
DOBsession  of  all  his  fa  unities,  placed  himself  in  the  situation  of 
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a  father  to  the  two  young  ladies  mentioned  in  the  petition,  and 
8Uj)[)orted  them  as  members  of  his  family  and  sent  them  to  a 
boarding  school ;  where  one  of  them  completed  her  education 
and  has  again  returned  and  become  a  member  of  his  family, 
leaving  the  other  still  at  school.  I  have  no  doubt,  therefore, 
that  if  Mr.  Heeney  had  retained  the  full  possession  of  his  facul- 
ties he  would  have  continued  to  support  them  in  the  same  way 
while  they  remained  unmarried.  I  shall  therefore  but  carry 
out  his  undoubted  intentions,  by  directing  the  committee  to  let 
these  two  young  ladies  remain  in  the  family  and  be  supported 
as  thpy  have  heretofore  been,  until  their  marriage,  or  the  death 
of  the  lunatic,  or  the  further  order  of  the  court.  The  committee 
must  also  continue  the  one  who  has  not  yet  finished  her  educa- 
tion, at  the  boarding  school  for  the  same  length  of  time  that  her 
sister  was  continued  there  by  the  lunatic,  and  pay  the  same  al- 
lowance for  her  education,  &c.,  out  of  the  income  of  the  lunatic's 
estate.  And  generally,  the  committee  is  to  provide  for  the  keep- 
ing up  of  the  lunatic's  family  establishment,  with  the  same  num- 
ber of  domestics,  for  his  comfort  and  convenience,  that  he  has 
heretofore  employed  before  his  lunacy,  and  to  expend  for  that 
purpose  such  sums  as  may  be  necessary,  not  exceeding  the  annual 
amount  of  $2000,  mentioned  in  the  petition.  And  if  increasing 
infirmity  should  require  a  greater  expenditure  for  the  comfort 
and  support  of  Mr.  Heeney  and  his  family,  the  committee  is  to 
be  at  liberty  to  apply  for  a  further  allowance  for  that  purpose. 

I  cannot  authorize  the  committee  to  be  the  almoner  of  the 
general  charities  of  the  lunatic ;  but  so  long  as  Mr.  Heeney 
himself  is  competent  to  judge  as  to  the  probable  claims  of  those 
who  may  call  upon  him  for  small  donations,  for  temporary  re- 
lief from  want  and  suffering,  the  committee  is  to  place  at  his 
disposal,  in  small  sums,  an  amount  not  exceeding  $100  per  an- 
num, to  be  disposed  of  for  that  purpose  in  such  way  as  Mr. 
Heeney  may  deem  fit.  The  committee  is  also  authorized  and 
directed  to  allow  and  pay  to  the  surviving  sister  of  the  lunatic 
the  annuity  of  $250,  in  quarterly  payments,  which  she  has 
heretofore  been  accustomed  to  receive  from  her  brother,  out  of 
the  income  of  Jjis  estate  ;  and  to  pay  her  physici;in's  bills  and 
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such  Other  occasional  sums  as  her  brother  has  been  in  the  tiaoii 
of  giving  her  from  time  to  time,  not  exceeding  $150  per  annum. 

It  also  appears  to  -be  proper  that  the  committee  should  oe 
directed  to  allow  to  the  three  aged  ladies,  whose  family  name 
was  Fullard,  who  have  been  so  long  sustained  by  the  lunatic's 
bounty,  the  same  allowance  which  Mr.  Heeney  was  in  the  habii 
of  making  to  them,  respectively,  as  fixed  allowances ;  and  that 
he  should  be  directed  to  pay  the  arrears  of  such  aUowances 
for  the  time  they  have  been  suspended  by  the  incapacity  of 
the  lunatic.  The  committee  is  also  to  be  authorized  to  pay  for 
the  support  of  the  institutions  of  religion,  in  the  church  where 
Mr.  Heeney  and  his  family  were  accustomed  to  worship  at  the 
time  his  mental  faculties  became  impaired,  such  sums,  .from 
time  to  time,  as  Mr.  Heeney  may  desire  him  to  pay,  not  exceed- 
ing the  amount  which  the  lunatic  had  been  accustomed  to  pay 
annually  for  the  two  or  three  years  immediately  preceding  the 
time  from  which  he  is  found  by  the  inquisition  to  have  been  of 
unsoimd  mind ;  not  exceeding  the  annual  sum  of  $100. 

The  committee  is  to  be  directed  to  pay  the  note  stated  to 
have  been  endorsed  by  Mr.  Heeney  to  pay  the  board  and 
tuition  of  the  two  young  ladies  brought  up  in  his  family.  And 
the  payment  of  the  note  given  for  the  assessments,  upon  the 
lunatic's  property,  is  sanctioned  by  the  court.  But  the  two 
notes  endorsed  by  the  lunatic  for  Michael  Dunn,  and  which 
endorsements  are  overreached  by  the  finding  of  the  jury,  are 
not  to  be  paid  by  the  committee  without  further  order.  But 
the  holders  of  such  notes  are  to  be  left  to  apply  to  the  supreme 
court,  in  equity,  for  the  payment  of  such  note's  by  the  committee, 
upon  due  notice  of  the  application  to  him,  if  they  cannot  be 
collected  from  the  maker  of  such  notes ;  provided  such  holders 
can  show  that  in  equity  the  limatic's  estate  should  be  changed 
with  the  payment  thereof. 

The  committee  is  also  to  be  authorized  to  compromise  the 
suit  of  James  Heaney  and  William  Heaney,  mentioned  in  the 
petition  in  this  matter,  on  such  terms  as  he  may  deem  reason- 
able. And  he  is  directed  to  pay  the  amount  of  the  verdict  and 
costs  in  the  si  it  brought  by  Thomas  Billsland.  without  furthei 
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litigation.  But  the  chancery  suit  brought  by  Mr.  Heeney  against 
Michael  Dunn,  the  committee  is  directed  to  prosecute  until  he 
shall  become  satisfied  that  there  is  no  probability  of  his  being 
able  to  bring  the  same  to  a  successful  termination,  or  until  the 
defendant  therein  shall  offer  such  terms  of  compromise  as  the 
committee  shall  deem  it  for  the  interest  of  the  lunatic's  estate 
to  accept ;  in  which  case  he  is  at  liberty  to  compromise  and 
settle  the  said  suit,  with  the  defendant  therein. 

The  committee  is  also  to  be  at  liberty  to  advance  such  sums 
as  may  be  necessary,  out  of  his  own  funds,  to  meet  payments 
which  should  be  made  immediately,  and  which  the  moneys  of 
the  lunatic;  in  his  hands,  are  insufficient  to  pay ;  and  to  retain 
the  amount  of  such  advances,  with  the  legal  interest  thereon, 
out  of  the  future  income  of  the  estate,  or  out  of  the  proceeds  of 
the  personal  estate  in  his  hands. 


Paddock  vs.  Wells. 


By  the  common  law,  it  is  a  good  cause  of  challenge  to  a  juror  that  he  is  of  kin  to 
.^ther  of  the  parties,  by  consanguinity  or  affinity,  within  the  ninth  degree. 

Affinity  properly  means  the  tie  which  arises,  from  marriage,  betwixt  the  husband  and 
the  blood  relatives  of  the  wife,  and  between  the  wife  and  the  blood  relatives  of  the 
husband.  And  the  blood  relatives  of  the  wife,  while  the  marriage  tie  continues, 
stand  ii.  the  same  degree  of  aflinity  to  the  husband  as  they  do  in  consanguinity 
to  her. 

Relationship  by  aifinity  may  exist  between  the  husband  and  one  who  is  connected 
by  marriage  with  a  blood  relative  of  the  wife.  Thus,  where  two  men  marry  sis- 
ters, they  become  related  to  eact  other  in  the  second  degree  of  affinity,  as  their 
wives  are  related  in  the  second  degree  of  consanguinity. 

But  there  is  no  affinity  between  the  blfiod  relatives  of  the  husband  and  the  blood 
relatives  of  the  wife. 

The  death  of  the  husband,  without  issue,  will  sever  the  tie  of  affinity  between  the 
wife  and  a  third  person,  to  whom  she  is  related  in  consequence  of  the  husband's 
relationship  to  him  by  consanguinity  only.  But  if  there  be  living  issue  of  th« 
mamagei.who  survivi  tne  husband,  such  issue  will  continue  the  relationship  bj 
affinity,  between  the  wife  and  the  blood  relatives  of  her  deceased  husband. 
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Although  a  judgu  lent,  rendered  by  a  judge  who  is  related  to  either  of  itit  parties  in  j 
suit,  may  not  he  absolutely  void,  where  there  was  nothing  before  such  judge  to 
«how  the  existence  of  the  relationship,  it  seems  the  proper  course  for  the  judge, 
where  he  is  satisfied  of  the  fact  of  his  relationship  to  either  of  the  parties  iu  interest 
in  the  suit,  is  to  refuse  to  hear  the  cause ;  unless  both  parties,  vnon  being  informeJ 
of  the  fact,  join  in  a  request  to  him  to  hear  and  decide  it. 

The  only  exception  to  this  principle  is  where  the  constitution  has  conferred  the  ju- 
risdiction upon  a  particular  judge,  or  tribunal,  and  no  provision  is  made  by  Ian 
for  hearing  and  deciding  the  matter  in  controversy  in  any  other  way,  when  such 
judge  is  related  to  either  of  the  parties.  In  that  case,  the  constitution  being  the 
paramount  law,  the  judge,  or  tribunal,  to  whom  the  constitution  has  confided  the 
decision  of  the  matter,  must  from  necessity,  hear  and  decide  it ;  to  prevent  a  failure 
of  justice. 

This  was  an  appeal,  from  an  order  of  the  late  vice  chancel- 
lor of  the  fifth  circuit,  denying  the  complainant'?  motion  for  the 
appointment  of  a  receiver,  upon  a  creditor's  bill,  on  the  ground 
that  the  vice  chancellor  was  not  authorized  to  1>  lar  and  decide 
the  motion.  An  application  had  been  made  to  he  chancellor, 
founded  upon  an  affidavit  that  the  defendant  v  as  the  widow 
of  a  second  cousin  of  the  vice  chancellor  of  the  e  rcuit  in  which 
this  suit  was  pending.  The  chancellor  though,  there  was  not 
such  a  relationship  existing  between  the  defe*  dant  and  the 
vice  chancellor  as  to  incapacitate  the  latter  froi  \  hearing  and 
deciding  the  motion  ;  and  therefore  advised  thf  counsel  to  re- 
new his  application  there.  An  application  was  nade  accord- 
ingly, and  upon  the  hearing  thereof  the  vice  cha  icellor  stated 
ip  as  a  fact,  within  his  own  knowledge,  and  wb  ch  was  con- 
ceded by  the  complainant's  counsel,  that  the  for>.3er  husband 
of  the  defendant  was  a  cousin  german,  or  first  ct  :sin,  of  the 
vice  chancellor,  and  that  she  had  a  son  by  that  h;  sband  whc 
was  then  living.  And  the  vice  chancellor  thereu  on  denied 
the  application,  upon  the  ground  that  he  was  not  oompeteni 
to  hear  and  decide  the  motion  for  a  receiver,  by  r»  wu  of  hit 
relationship  by  affinity  to  the  defendant. 

W.  A.  Beach,  for  the  appellant. 

O.  L.  Barbour,  for  the  respondent. 
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The  Chancellor.  By  the  common  law,  it  is  a  good  cause 
of  challenge  to  a  juror,  that  he  is  of  kin  to  either  of  the  parties, 
by  consanguinity  or  affinity,  within  the  ninth  degree.  (2  Black. 
Com.  363.  Gary's  Law  of  Juries,  89.  Finches  Law,  401.) 
Affinity  properly  means  the  tie  which  arises  from  marriage 
betwixt  the  husband  and  the  blood  relatives  of  the  wife,  and 
between  the  wife  and  the  blood  relatives  of  the  husband.  Con 
sequently,  while  the  marriage  tie  remains  unbroken,  the  blood 
relatives  of  the  wife  stand  in  the  same  degree  of  affinity  to 
the  husband  as  they  do  in  consanguinity  to  her.  Thus  the 
father  of  the  wife  stands  in  the  first  degree  of  affinity  to  his 
son-in-law,  as  he  does  in  the  first  degree  of  consanguinity  to  his 
daughter.  Relationship  by  affinity  may  also  exist  between  the 
husband  and  one  who  is  connected  by  marriage  with  a  blood 
relative  of  the  wife.  Thus,  where  two  men  marry  sisters,  they 
become  related  to  each  other  in  the  second  degree  of  affinity, 
as  their  wives  are  related  in  the  second  degree  of  consanguinity. 
{Charles  v.  John,  Year  Book,  41  Edw.  3,  p.  9.  Markham  v. 
Lee,  cited  1  Leon.  Rep.  89.  Foot  v.  Morgan,  1  HilVs  Rep. 
654.)  But  there  is  no  affinity  between  the  blood  relatives 
of  the  husband  and  the  blood  relatives  of  the  wife.  ( Toml. 
Law  Diet.  art.  Affinity.  Gibs.  Codex,  512.  Pothier,  Traits 
du  Marriage,  pt.  3,  ch.  3,  art.  2.)  The  defendant  in  this 
case,  during  the  life  of  her  husband,  stood  in  the  fourth  degree 
of  affinity  to  the  vice  chancellor  of  the  fifth  circuit,  as  her  hus- 
band was  related  to  him  in  the  fourth  degree  of  consanguinity. 
The  death  of  her  husband,  however,  would  have  severed  this 
tie  of  affinity,  entirely,  had  not  the  living  issue  of  the  mar- 
riage, in  whose  veins  the  blood  of  both  parties  was  com- 
mingled, continued  to  preserve  the  relationship  by  affi^nity 
through  the  medium  of  such  issue  of  the  marriage.  This  dis- 
craction  between  the  severance  of  the  tie  of  affinity  by  the  death 
of  the  husband,  or  wife,  without  issue,  and  the  continuance  of 
the  tie  between  the  blood  relatives  of  the  aecedent  and  the  sur- 
vivor, through  the  medium  of  living  issue  of  the  marriage,  ap 
pears  to  be  distinctly  recognized  in  the  cases  referred  to  by  th« 
vice  chancellor    where   challenges   have  been  made  on  the 
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ground  of  such  relationship.  {Coke  Lit.  15&,  a.  Idem,  57,  a 
Mounson  v.  West,\  Leon.  Rep.  88.  Cain  v.  Ingham,  7 Cow 
eris  Rep.  478.  Ahhe  of  StratforcPs  case,  Year  Book,  10  Hen. 
7,  p.  7.     Finch's  Law,  9.     Carman  v.  Newell,  1  Denio,  25.) 

It  is  not  necessary  to  examine  the  question,  in  this  casej 
whether  the  vice  chancellor  is  related  to  the  defendant  in  the 
fourth  degree  of  affinity,  as  he  was  before  the  death  of  her  hus- 
band, who  was  his  cousin  german,  or  only  in  the  sixth  degree, 
through  the  medium  of  her  son ;  who  is  related  to  the  vice 
chancellor  in  the  fifth  degree  of  consanguinity,  as  his  second 
cousin.  For,  in  either  case,  the  relationship  by  affinity  between 
the  defendant  and  the  vice  chancellor  is  sufficiently  near  to  ex- 
clude him  from  serving  as  a  judge  or  juror  in  a  cause  in  which 
she  is  interested  as  a  party. 

The  language  of  the  statute  under  which  this  question  arises 
is,  that  "no  judge  of  any  court  can  sit  as  such  in  any  cause  to 
which  he  is  a  party,  or  in  which  he  is  interested,  or  in  which 
he  would  be  excluded  from  being  a  juror  by  reason  of  consan- 
guinity or  affinity  to  either  of  the  parties."  (2  R.  S.  275,  §  2.) 
And  though  the  objection  in  this  case  was  made  by  the  party 
who  was  related  to  the  vice  chancellor  by  affinity,  and  not  by 
the  complainant,  I  think  the  vice  chancellor  was  right  in  re- 
fusing to  hear  and  decide  the  motion  upon  its  merits ;  for  the 
reason  assigned  by  him  in  the  order  denying  the  apphcation. 
Such  appears  to  be  the  construction  which  has  been  put  upon 
this  statute  by  the  supreme  court.  For  in  Edwards  v.  Russell, 
(21  Wend.  Rep.  63.)  Cowen,  J.  who  delivered  the  opinion  of 
that  court,  says  :  "  The  meaning  of  the  statute,  that  the  judge 
cannot  sit  in  a  case  in  which  he  is  related  to  the  parties  is,  not 
merely  that  the  interests  of  the  parties  are  unsafe,  but  the 
general  interest  of  justice.  Decency  forbids  that  he  should 
be  seen  acting  either  for  or  against  his  father,  brother,  or 
cousin,"  «fec.  And,  although  I  am  not  prepared  to  say  that  the 
judgment  rendered  in  such  a  case  is  absolutely  void,  where 
tbfi'-e  was  nothing  before  the  judge,  at  the  time  he  rendered 
6uch  judgment,  to  show  that  the  real  party' in  interest  in  the 
iuit  was  related  to  him  either  by  affinity  or  consanguinity,  as 
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m  the  case  of  Foot  v.  Morgan,{l  Hill's  Rep.  154,)  still,  I  think 
the  proper  course  for  a  judge,  where  he  is  satisfied  of  the  fact 
of  his  relationship  to  either  of  the  parties  in  interest  in  the  suit, 
is  to  refuse  to  hear  the  cause;  unless  both  parties  in  the  suit, 
upon  being  informed  of  the  fact,  shall  join  in  a  request  to 
him  to  hear  and  decide  it. 

The  only  exception  to  this  prmciple  is  where  the  constitution 
has  conferred  the  jurisdiction  upon  a  particular  judge,  or 
tribunal,  and  no  provision  is  made  by  law  fgr  hearing  and 
deciding  the  matter  in  controversy  when  the  judge  is  rela- 
ted to  either  of  the  parties  in  the  suit.  There,  the  consti- 
tution being  the  paramount  law,  the  judge,  or  tribunal,  to 
whom  the  constitution  has  confided  the  decision  of  the  matter, 
must  from  the  necessity  of  the  case  hear  and  decide  it,  to 
prevent  a  failure  of  justice.  [Matter  of  Leefe  and  wife, 
ante,  p.  39.) 

No  such  necessity  existed  in  the  case  under  consideration ; 
for  the  statute  had  authorized  the  chancellor  to  hear  and 
decide  an  application,  where  the  vice  chancellor,  before  whom 
the  suit  was  pending,  was  legally  disqualified  to  act  in  the  par- 
ticular case.  (2  R.  S.  177,  §  60,  of  2d  ed.)  It  is  true  such  an 
application  had  been  made  to  the  chancellor,  upon  an  affidavit 
that  the  defendant  was  the  widow  of  a  more  distant  relative 
of  the  vice  chancellor  than  she  now  appears  to  be ;  and  the 
chancellor,  overlooking  the  fact  that  there  was  still  an  existing 
relationship,  by  affinity  with  the  vice  chancellor,  within  the 
ainth  degree,  through  the  medium  of  the  surviving  issue  of  her 
marriage  with  her  deceased  husband,  refused  to  hear  the  appli- 
cation, upon  the  supposition  that  he  was  not  authorized  to 
hear  it  upon  the  case  as  then  stated.  Still,  the  decision  of 
the  vice  chancellor  was  right,  and  the  chancellor  alone  was 
then  authorized  to  make  the  order  asked  for. 

The  order  appealed  from  must  therefore  be  affirmed ;  with 
liberty  to  the  complainant  to  re-notice  his  application  before 
the  chancellor,  or  before  the  supreme  court,  at  his  election, 
upon  the  same  papers  which  were  before  the  vice  chancellor  ; 
or  to  renew  he  application,  upon  new  papers,  before  the  supreme 
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court,  if  he  shall  be  so  advised.  And  under  the  circumstancea 
of  this  case  the  complainant  ought  not  to  be  charged  with  costs 
upon  this  appeal. 

Order  accordniglj 


Smith  vs.  Tarlton  and  Finlet. 

In  this  state,  no  written  articles  are  necessary  to  constitute  a  copartnership  which  li 
to  take  effect  immediately;  although  a  written  agreement  may  be  necessary  to 
bind  the  parties  to  enter  into  a  future  copartnership  which  is  not  to  commenoi 
until  after  the  expiration  of  a  year. 

But  even  where  there  is  a  parol  agreement  to  enter,  into  a  copartnership  at  a  futurj 
day,  and  specifying  the  terms  of  such  copartnership,  it  seejns  that  if  the  parties  go 
into  copartnership  at  the  prescribed  time,  without  agreeing  upon  any  new  terms, 
the  former  parol  agreement  will  be  presumed  to  constitute  the  terms  upon  which 
such  copartnership  was  entered  into  and  carried  on. 

Real  estate  purchased  with  partnership  funds,  for  the  use  of  the  firm,  although  the 
legal  title  is  in  the  member  or  members  of  the  firm  in  whose  name  the  conveyance 
is  taiien,  is  in  equity  considered  as  the  property  of  the  firm,  for  the  payment  of  itt 
debts,  and  for  the  purpose  of  adjusting  the  equitable  claims  of  the  copartners  aa 
between  themselves. 

A  copartnership  which  is  entered  into  and  commenced  iomiediately  is  not  invalid,  al- 
though one  of  the  declared  objects  of  the  copartnership  is  to  purchase  real  estatu 
for  the  purposes  of  the  firm,  and  as  a  site  for  the  transaction  of  its  business. 

This  was  an  application  to  dissolve  an  injunction,  upon  the 
matter  of  the  bill  only.  The  object  of  the  bill  was  to  obtain  an 
account  and  settlement  of  the  concerns  of  a  copartnership  which 
had  existed  and  been  carried  on  between  the  complainant  and 
the  defendants  ;  and  to  restrain  one  of  the  delendants,  who  was 
stated  in  the  bill  to  have  misapplied  the  funds,  from  selling, 
disposing  of,  or  intermeddling  with  the  copartnership  effects. 
The  bill  stated  that,  by  the  copartnership  agreement,  which 
was  by  parol,  the  complainant  and  the  defendants  entered  into 
a  partnership  which  was  to  continue  three  years ;  the  business 
of  which  was  to  purchase  a  water  privilege  and  site  for  a 
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foundry,  in  the  village  of  Plattsburgh,  and  to  erect  an  iron 
foundry  or  furnace  thereon,  and  to  cany  on  the  business  of 
manufacturing  iron-castings,  <fec.,  and  each  of  the  copartners 
was  to  contribute  a  certain  amount  of  funds  to  the  capital  of 
the  firm ;  that  the  parties  all  contributed  money  to  the  capital, 
and  a  site  was  procured  and  a  foundry  erected  thereon,  by  the 
copartners,  but  the  title  to  the  land  on  which  the  foundry  was 
erected,  was  taken  in  the  name  of  the  defendants  only ;  and  that 
the  foundry  business  was  carried  on  by  the  firm  until  the  latter 
part  of  August,  1846,  when  the  foundry  was  sold  and  the  co 
partnership  dissolved,  by  mutual  conseiit. 

G.  A.  Simmons,  for  the  complainant. 

L.  H.  Nutting,  for  the  defendants. 

The  Chancellor.  The  misapphcation  of  the  copartnei 
ship  funds,  and  other  violations  of  duty  in  relation  to  the  books, 
property  and  effects  of  the  firm,  by  the  defendant  Finley,  appear 
to  make  a  proper  case  for  the  granting  of  an  injunction  against 
him.  And  I  cannot  see  that  there  is  any  validity  in  either  of 
the  objections  raised  by  the  counsel  of  the  defendants,  to  the 
parol  agreement  of  copartnership. 

This  was  not,  as  the  counsel-  supposes,  an  agreement  which 
was  not  to  be  performed  within  one  year ;  so  as  to  require  it  to 
be  in  writing,  under  the  statute  of  frauds.  But  it  was  the  for- 
mation of  an  immediate  partnership  between  the  parties,  vrhich 
partnership  was  to  continue  three  years  u^^'ess  sooner  dissolved 
by  the  consent  of  such  parties.  In  this  state  lo  written  articles 
are  necessary  to  constitute  a  copartnership  '.vhich  is  to  take 
effect  immediately;  although  a  written  agreement  might  be 
necessary  to  bind  the  parties  to  enter  into  a  future  copartner- 
ship to  commence  after  the  expiration  of  a  year.  But  even 
where  there  was  a  parol  agreement  to^enter  iiito  a  paitnership 
at  a  future  day,  and  specifying  the- terms  of  such  copartnership, 
I  apprehend  that  if  the  parties  went  into  copartnership  at  the 
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prescribed  time,  without  agreeing  upon  any  new  lerms,  the 
former  parol  agreement  would  be'  presumed  to  constitute 
ihe  terms  on  which  such  partnership  was  entered  into  and 
carried  on. 

Nor  is  the  objection  weU  taken  that  this  partnership  was'  in- 
valid because  a  part  of  the  business  of  the  firm  was  to  purchase 
real  estate  as  a  site  for  the  foundry,  and  to  erect  a  building 
thereon  for  the  purpose  of  making  iron-castings,  &c.  The  case 
of  Henderson  v.  Hudson,  (1  Munf.  Rep.  510,)  referred  to  by  the 
defendant's  counsel,  was  not  a  case  of  partnership,  or  of  land 
purchased  with  partnership  funds  for  the  use  of  a  copartnership 
firrn.  It  was  merely  an  attempt  to  create  a  trust,  by  parol,  in 
lands  purchased  by  an  individual  in  his  own  name,  and  with 
his  own  funds.  But  real  estate  purchased  with  partnership 
funds  for  the  use  of  the  firm,  although  (he  legal  title  is  in  the 
member  or  members  of  the  firm  in  whose  name  the  conveyance 
is  taken,  is  in  equity  considered  as  the  property  of  the  firm,  foi 
the  payment  of  its  debts,  and  for  the  purpose  of  adjusting  the 
equitable  claims,of  the  copartners  as  between  themselves.  (£m- 
chan  V.  Sumner,  ante,  p.  165.) 

The  motion  to  dissolve  the  injunction  must  therefore  be  de- 
nied with  costs. 


Wilkes  and  others  vs.  Harper  and  others: 

[Affirmed,  1  N.  T.  686.] 

It  is  well  settled,  as  a.  general  principle  of  equity,  that  where  one  person,  or  his . 
property,  stands  in  the  situation  of  a  surety  for  the  payment  of  a  debt,  for  which 
payment  another  person,  or  his  property,  is  primarily  liable,  the  one  who  is  secon- 
darily liable,  upon  his  paying  the  debt  to  the  original  creditor,  is  entitled  to  be 
subrogated  to  all  the  rights  and  remedies  of  such  creditor,  as  they  then  elist, 
against  the  principal  debtor  or  his  property. 

And  where  the  original  creditor  has  even  an  equitable  lien  upon  the  property  of  the 
person  who  is  primarily  liable  to  him,  such  lien  may  be  upheld  and  enforced,  in  favci 
of  the  substituted  creditor,  in  preference  to  any  subsequent  lien  or  claim  upon  such 
property  •  unless  it  be  a  legal  lien  or  title  acquired  by  a  bona  iido  mortgagee,  ot 
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parehoser,  or  pledgee,  for  a  valuable  consideration,  and  without  notice  of  the  pnoi 
equitable  right. 

tn  all  cases,  in  respect  to  mere  equitable  liens,  the  maxim  prevails,  in  the  court  o; 
chancery,  that  he  who  is  prior  in  time  is  stronger  in  right. 

It  is  also  a  settled  principle  in  the  court  of  chancery,  that  the  general  lien  of  a  judg- 
ment, upon  tlve  real  estate  of  a  debtor,  is  subject  to  aJl  the  equities  which  existed 
against  such  real  estate,  in  favor  of  third  persons,  at  the  time  of  tfie  recovery  ol 
such  judgment.  And  a  court  of  equity  will  so  control  the  legal  lien,  of  the  judg- 
ment creditor,  as  to  protect  the  rights  of  those  who  have  prior  equitable  interests 
in,  or  liens  on,  such  property,  or  the  proceeds  thereof 

Legatees,  whose  shares  of  the  personal  estate  of  the  testator  have  been  wasted  by 
the  executor,  have  no  specific  equitable  lien  therefor  upon  the  real  estate  to  which 
<uch  executor  is  entitled  as  a  devisee  of  the  testator,  to  make  good  their  loss.  Not 
are  such  legatees,  on  that  account,  entitled  to  a  priority  over  the  legal  liens  which 
other  creditors  of  the  executor  have  acquired,  upon  such  real  estate,  by  judgment. 

Neither  will  the  receipt,  by  an  executor,  for  the  mere  purpose  of  distribution,  of  the 
shares  of  devisees  of  the  purchase  money  of  real  estate  sold  by  him  as  their 
agent,  give  them  a  lien  upon  real  estate  devised  to  such  executor. 

This  was  an  application,  by  the  defendants,  to  dissolve  au 
injunction,  for  want  of  equity  in  the  bill  to  sustain  it.  Tha 
claim  of  the  complainants  was  founded  upon  the  will  of  Charlea 
Wilkes,  of  the  city  of  New- York,  and  on  the  frauds  and  miscon- 
duct of  Horatio  Wilkes,  one  of  the  executors  and  truetfees,  and 
also  one  of  the  residuary  legatees  and  devisees  of  the  testator. 
C.  WiLkeSj  the  testator,  died  in  1833,  possessed  of  personal 
estate  of  the  value  of  about  $250,000,  and  also  of  a  very  large 
real  estate  ;  a  part  of  which  real  estate  consisted  of  the  house 
and  lot  No.  28  Laight-street  in  the  city  of  New- York.  He  left 
his  widow,  Jane  Wilkes,  and  six  children — George,  Hamilton, 
Horatio,  Anne,  Charlotte  the  wife  of  Lord  Jeffrey  of  Edinburgh, 
and  Frances  the  wife  of  0.  D.  Golden,  surviving  him  ;  and  he 
appointed  his  widow  executrix,  and  his  three  sons  executors  of 
his  will.  By  that  will  he  bequeathed  to  his  widow  his  house 
and  lot  No.  28  Laight-street  for  life,  giving  her  the  right  to 
elect  between  that  and  another  house  and  lot  in  the  same  street ; 
and  he  also  gave  to  her  the  use  of  his  furniture,  plate,  picture?, 
and  carriage  and  horses,  during  life.  In  addition  to  this, 
he  gave  to  his  executrix  and  executors  $50,000,  in  trust  to  in- 
vest the  same,  and  to  pay  over  the  interest  thereof  to  his  widow 
foi  life ;  with  power  to  her  to  dispose  of  $30,000  of  the  capita 
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thereof,  at  her  death,  by  will ;  and  the  other  $20,000  was  then 
to  sink  into  his  residuary,  estate.  And,  after  giving  $6000  in 
legacies  to  his  nephews  and  niece,  he  disposed  of  the  residue 
of  his  real  and  personal  estate  among  his  six  children  in  equal, 
shares ;  the  sons  to  take  their  shares  absolutely  and  directly ; 
and  the  share  of  one  of  the  daughters  was  vested  in  his  execu- 
trix and  executors  to  sell  the  same  and  pay  the  proceeds  tc  her 
or  her  representatives.  The  shares  of  the  other  two  daughtei  3 
he  devised  and  bequeathed  to  other  persons,  as  trustees,  to  seU 
and  convert  the  same  into  money,  and  invest  the  proceeds  in 
permanent  securities  for  the  separate  use  of  those  two  daughteis 
respectively  for  life,  with  power  to  the  daughters  to  dispose  of 
the  same  by  will ;  and  in  default  of  such  disposition,  he  gave 
the  same  to  the  heirs  or  assigns  of  such  daughters  forever. 

The  widow  and  all  the  sons  proved  the  will  of  the  testator 
and  took  out  letters  testamentary  thereon ;  but  they  peimitted 
Horatio  Wilkes,  one  of  their  number,  to  have  the  principal  con 
trol  and  management  of  the  funds  of  the  estate.  Out  of  the 
funds  which  came  to  his  hands,  he  paid  for  debts  due  from  and 
moneys  held  in  trust  by  the  testator,  about  $130,000;  and  he 
set  apart  and  invested  $50,000  for  the  legacy  to  the  widow,  in 
addition  to  the  furniture,  &c.,  specifically  bequeathed  to  her. 
He  also  paid  the  legacies  to  the  nephews  and  niece  of  the  tes- 
tator. Portions  of  the  real  estate  had  also  been  sold,  either  by 
the  devisees,  or  by  Horatio  Wilkes  as  their  agent,  to  the  amount 
of  about  $95,000  ;  the  proceeds  of  which  sales,  with  the  excep- 
tion of  $26,000  received  by  his  brother  Hamilton,  came  into  his 
hands  for  the  convenience  of  distribution.  And  he  also  received 
about  $30,000,  for  the  interest  and  income  of  the  personal  estate 
which  had  come  to  his  hands  as  one  of  the  executors,  and  for 
rents  and  profits  of  real  estate  which  the  devisees  had  suffered 
him  to  collect  and  receive,  and  for  interest  on  the  proceeds  of 
real  estate  in  his  hands  for  distribution.  Out  of  these  proceeds 
of  the  real  and  personal  estate,  in  December,  1835,  Horatio 
Wilkes  distributed  between  himself  and  his  brother  George  and 
the  trustees  of  his  three  sisters,  about  $100,000,  in  equal  pro 
portions,     And  Hamilton  Wilkes  retained  in  his  hands  thfl 
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$26,000,  on  account  of  his  share  of  his  father's  real  and  personal 
estate ;  leaving  in  the  hands  of  Horatio  Wilkes  between  fifty 
and  sixty  thousand  dollars  of  the  proceeds  of  the  personal  estate, 
'  and  of  the  real  estate  which  had  been  sold,  as  a  fund  to  pay 
the  residue  of  the  debts  of  the  testator,  and  for  future  distribu- 
tion among  those  who  were  entitled  to  the  same.  This  suir, 
with  the  exception  of  $2400,  as  the  complainants  alleged  in 
their  bill,  Horatio  Wilkes  wasted  or  appropriated  to  his  own  use 
previous  to  the  recovery  of  the  complainants'  judgment  against 
hira,  in  January,  1837.  He  also  wasted,  or  appropriated  to  his 
own  use,  about  $27,000  of  the  trust  fund  which  he  had  previ- 
ously set  apart  and  invested  for  the  legacy  to  his  mother. 

In  January,  1837,  the  defendants  in  this  suit  recovered  a 
judgment  against  Horatio  Wilkes,  and  two  other  persons,  in  the 
wiperior  court  of  the  city  of  New- York,  for  $2838,  for  a  debt  in 
no  way  connected  with  the  estate  of  the  testator ;  which  judg- 
ment became  a  hen  upon  the  legal  title  of  Horatio  Wilkes  in 
one-sixth  of  the  remainder  in  fee,  of  the  house  and  lot  No.  28 
Laight-street,  devised  to  him  by  the  will  of  his  father.  In 
March,  1840,  Horatio  Wilkes  died  unmarried  and  intestate, 
leaving  his  mother,  and  his  two  brothers  and  three  sisters,  his 
only  heirs  at  law.  All  his  estate  and  property  of  every  kind, 
with  the  exception  of  his  interest  in  the  Laight-street  lot,  had 
previous  to  that  time  been  applied  to  the  payment  of  his  debts ; 
.eaving  the  judgment  of  the  defendants  in  this  suit,  and  the 
debts  due  from  him  on  account  of  his  father's  estate  unpaid. 
At  the  time  of  his  death  there  also  remained  due  from  the  estate 
of  his  father  to  Fanny  Garnett  and  Harriet  Garnett  a  debt  of 
t-bout  $12,500,  for  moneys  received  in  trust  by  the  testator 
during  his  lifetime,  and  invested  by  him  in  his  own  name ; 
which  fund  came  to  the  hands  of  the  acting  executor  and  was 
wasted  by  him  previous  to  the  recovery  of  the  judgment  of  the 
defendants  in  this  suit.  In  May,  1840,  Hamilton  Wilkes  ap- 
pUed  tiie  $2400  of  the  proceeds  of  the  estate  of  his  father,  which 
had  not  been  wasted  by  the  acting  executor,  to  the  payment 
if  a  part  of  the  debt  of  the  Misses  Garnett.  And  being  advised 
that  the  surviving  executors  and  executrix,  and  the  residupi-y 
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legatees  and  devisees,  were  liable  to  pay  the  balance  of  thiit 
debt,  he  paid  it  cat  of  his  own  funds,  upon  his  and  their  ac- 
count, and  with  their  assent. 

The  defendants  in  this  suit  afterwards  sued  out  a  scire  facias, 
against  one  of  the  surviving  judgment  debtors,  and  against  the 
assignee  of  the  other,  who  had  been  discharged  under  the  barJs- 
rupt  act,  and  against  the  brothers  and  sisters  and  the  mother 
of  Horatio  Wilkes,  as  his  heirs  at  law,  to  revive  their  judgment 
and  have  execution  thereon  against  the  estate  upon  which  it 
was  a  lien.  The  complainants,  the  widow  and  surviving  chil- 
dren of  Charles  Wilkes,  with  the  husbaiids  and  trustees  of  the 
daughters,  thereupon  filed  their  bill  in  this  cause,  stating  these 
facts,  and  also  stating  that  other  claims  existed  against  the 
estate  of  Charles  Wilkes,  the  validity  of  which,  however,  they  did 
not  admit,  and  claiming  the  right  to  have  the  residuary  rea' 
estate  which  was  devised  to  Horatio  by  the  will  of  his  father, 
applied  to  pay  the  balance  due  to  them  and  the  amount  which 
Hamilton  Wilkes  had  paid  for  them  to  the  Misses  Gamett,  and 
any  other  debts  of  the  testator  which  they  might  be  compelled 
to  pay.  They  also  prayed  for  an  injunction  to  restrain  the  de- 
fendants from  proceeding  upon  the  scire  facias  to  revive  their 
judgment,  and  from  commencing  any  other  suit  or  proceeding  to 
enforce  the  lien  of  their  judgment  against  the  interest  which  Ho- 
ratio Wilkes  had,  under  the  will  of  his  father,  in  the  house  and 
lot  No.  28  Laight-street.  And  the  injunction  was  issued  accord- 
ingly, upon  the  certificate  of  one  of  the  vice  chancellors,  acting 
as  an  injunction  master. 

S.  A.  Foot,  for  defendants.  The  only  questions  for  the  chan- 
cellor's decision  in  this  case,  are  1.  Is  there  sufficient,  on  the 
face  of  the  bill,  to  authorize  the  granting  of  the  injunction  1 
2.  If  there  is,  should  not  the  injunction  be  modified  so  as  to 
permit  the  defendants  in  this  suit  to  proceed  to  judgment  on 
their  scire  facias? 

The  complainants  claim,  that  they  have  m  equitable  lien  ou 
Horatio  Wilkes'  undivided  sixth  part  in  tl  e  house  and  lot  No 
28  T  laight  street,  superior  to  the  lien  of  the  defendants  by  vir- 
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tue  of  their  judgment;  and  they  claim  to  have  an  injunction 
against  the  defendants  to  restrain  them  from  enforcing  their 
judgment,  and  especially  to  stop  them  from  further  proceedings 
on  their  scire  facias  issued  to  revive  it.  The  bill  contains  no 
statement  that  there  was  not,  at  the  death  of  the  testator,  and 
is  not  now,  in  the  hands  of  his  legatees,  a  sufficient  amount  of 
his  personal  property  to  meet  and  satisfy  all  just  claims  against 
his  estate.  Nor  could  any  such  statement  be  made  with  truth, 
for  the  contrary  appears  on  the  face  of  the  bill.  The  Lill  also 
contains  no  statement  that  after  due  proceedings  before  the 
proper  surrogate's  court,  or  at  lav  any  creditor  has  been  una- 
ble to  collect  his  debt,  or  any  part  of  it,  from  the  personal  rep- 
resentatives of  the  decedent,  or  his  next  of  kin,  or  legatees. 

This  cause  has  already  been  fully  discussed  upon  pleadings 
and  proofs,  and  decided  by  the  assistant  vice  chancellor  on  the 
same  facts  substantially  which  appear  in  the  present  bill.  On 
that  occasion  the  complainant's  bill  was  dismissed  with  costs, 
but  without  prejudice ;  the  assistant  vi6e  chancellor  suggesting 
that  the  time  of  the  devastavit  by  Horatio  Wilkes  might  have 
some  influence  on  the  question  between  the  parties. 

We  cannot  conceive  how  the  time  of  Horatio  Wilkes'  de- 
vastavit can  have  the  least  influence  on  the  rights  of  the 
parties.  In  opening  this  motion  to  dissolve  the  injunction, 
we  do  not  consider  it  necessary  to  do  more  than  refer  to  the 
sections  of  the  statute  which  apply  to  the  subject,  and  to  a 
case  or  two  where  like  matters  have  been  discussed  and  de- 
cided. (2  R.  S.  2d  ed.  369,  §§  32,  33,  34.  Id.  371,  §§  48  U 
56.  Id.  372,  §§  57  to  60.  Morris  and  others  v.  Mowatt, 
J  Paige,  586.  Butts  v.  Gsnung,  5  Id.  204.  Schermerhorn 
V.  Barhydt,  9  Id.  28.) 

There  appearing  to  be  no  equity  on  the  face  of  the  bill,  we 
ask  to  have  the  injunction  dissolved ;  but  if  the  chancellor  shall 
be  of  opinion  that  the  bill  does  contain  grounds  of  equity,  then 
we  ask  to  have  the  injunction  modified  so  as  to  allow  the  de- 
fendants to  proceed  to  judgment  on  their  scire  facias. 
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W.  M.  Evarts,  for  the  complainants.  Upon  the  facts  sta- 
ted in  the  bill,  we  claim  the  following  equities :  First,  that 
Horatio  Wilkes'  interest  in  the  house  in  Laight-street,  derived 
from  his  father's  estate,  should  contribute  to  make  good  to  Ham- 
ilton Willfes  one-sixth  part  of  the  debt  of  the  estate  paid  by 
him.  Second,  that  inasmuch  as  Horatio  wasted  the  fund  out 
of  which  this  debt  could  and  should  have  been  paid,  his  inter- 
est in  the  house  should  be  applied  in  solido  to  the  payment  of 
this  debt,  before  the  complainants  should  be  called  upon  for 
contribution.  Third,  that  Horatio's  interest  in  the  house  is 
liable  to  the  complainants,  to  make  good  the  entire  devastavit 
committed  by  him  on  the  estate.  Fourth,  the  same  equities 
in  respect  of  the  claim  in  suit  against  the  estate  of  Charles 
Wilkes,  as  in  respect  to  the  debt  paid  by  Hamilton  Wilkes  to 
the  Misses  Garnett ;  and  Fifth,  that  these  equities  are  superior 
to  the  legal  lien  of  the  defendants'  judgment. 

If  this  bill  had  been  filed  against  Horatio  Wilkes  in  his  life- 
time, and  its  equities  asserted  against  the  Laight-street  property 
in  his  hands,  (no  claims  of  creditors  of  Horatio  intervening,)  it 
is  difficult  to  imagine  any  answer  which  it  could  he  in  his 
mouth  to  make  to  the  manifest  justice  of  the  complainants' 
claim.  It  would  not  be  necessary  for  them  to  found  their  rights 
upon  statutory  proceedings,  nor  even  to  confirm  them  by  the 
substituted  rights  which  they  acquire  firom  having  paid  the  debt 
of  their  common  testator.  They  could  have  rested  upon  a  sim- 
ple equity,  to  have  the  portion  of  the  estate  of  the  testator,  which 
the  executor  had  wasted,  treated  as  his  distributive  portion  of 
the  estate,  and  all  that  they  could  arrest  from  dissipation  ap- 
plied towards  making  good  'the  shares  of  the  estate  to  which 
they  were  respectively  entitled.  It  would  certainly  be  no  injus- 
tice to  Horatio,  to  consider  the  testator's  property  which  he  had 
converted  to  his  own  use,  as  taken  by  him  as  his  distributive 
share  under  the  will,  and  if  his  devastavit  did  not  encroach  up- 
on the  entire  estate  beyond  his  own  mterest  in  it,  he  would  be 
reUeved  from  the  opprobrium  of  a  breach  of  trust,  and  the  other 
parties  in  interest  from  any  loss  from  his  acts.  Suppose,  in  the 
»ase  at  bar,  these  complainants,  getting  information  of  Horatio's 
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dealini^s  \sdth  the  estate,  and  of  his  pecuniary  condition,  just  at 
the  moment  when  the  funds  of  the  estate  had  been  made  way 
with  to  the  full  amount  of  his  proportion  of  it,  and  having  good 
grounds  (such  as  a  court  of  equity  would  acknowledge,)  for 
fearing  that  if  he  continued  in  the  administration  of  the  estate; 
its  funds  would  be  exhausted  for  his  individual  purposes,  to  the 
detriment  of  the  other  devisees  and  legatees,  had  filed  a  bill  to 
have  him  removed  from  his  trust,  and  for  a  decree  determining 
that  he  had  received  his  share,  and  that  the  complainants  were 
entitled  to  the  remainder  of  the  estate.  Could  Horatio  be  heard 
to  allege,  that  a  share  of  this  or  that  piece  of  property  which 
remained  to  the  estate  was  his,  notwithstanding  his  devastavit  ^ 
that  he  had  disposed  not  of  his  own  interest  in  the  undivided 
estate,  but  of  that  of  his  co-devisees  and  co-legatees  pro  rata  ; 
that  the  entire  estate  must  be  considered  as  by  so  much  dimin- 
ished, and  he  still  be  entitled  to  his  proportion  of  the  balance, 
leaving  the  other  beneficiaries  under  the  will  to  recover  from 
him  their  interest  in  the  amount  of  his  devastavit  as  his  simple 
contract  creditors  ?  Certainly  not.  In  respect  of  honesty,  there 
could  be  no  defence  of  such  claims,  and  their  legal  absurdity  is 
just  as  apparent  They  would  involve  nothing  more  nor  less 
than  the  doctrine  that  cestuis  que  trust  had  no  property  in  the 
trust  fund,  but  were  mere  creditors  of  the  trustee — a  doctrine 
which  is  utterly  untenable. 

Now,  if  under  the  circumjtances  above  supposed,  there  had 
been  judgment  creditors  of  Horatio  just  ready  to  subject  still 
more  of  the  testator's  estate  to  the  individual  purposes  of  Hora- 
tio, (i.  e.  to  the  payment  of  his  individual  debts,)  or  in  other 
words,  seeking  to  have  their  claims  against  Horatio  paid  from 
the  shares  of  his  father's  property  which  belonged  to  his  co- 
devisees  and  co-legatees ;  would  they,  by  force  of  their  judg- 
ments, prevail  against  these  complainants,  though  Horatio  him- 
self could  not  stand  for  a  moment  before  them  ?  Tomaintain 
the  afiirraative  of  this,  we  respectfull3rsubmit,  involves  the  same 
d.5<s:iine  which  we  have  just,  as  it  seems  to  us,  disposed  of,  that 
the  complainants  were  merely  creditors  of  Hora  tio  for  their  share 
of  the  testator's  estate,  and  had  no  property  in  it,  but  only  a 
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personal  claim  upon  the  executors  in  respect  of  it,  and  were  indeed 
upon  the  same  footing  with  his  ordinary  individual  creditors ; 
and  these  latter,  by  ohtaining'  a  judgment,  had  acquired  the 
advantage  of  a  specific  lien,  and  could  ■  make  way  with  the 
testator's  property  in  the  hands  of  Horatio,  though  Horatio 
himself,  as  we  have  shown  above,  could  not,  against  the  com- 
plainants, retain  it. 

We  had  supposed  the  extent  of  judgment  creditors'  rights  to 
be  well  defined,  and  incontestibly  settled  in  this  court ;  that 
such  rights  never  could  go  beyond  the  judgment  debtor's  rights 
at  the  time  of  the  recovery  of  the  judgment,  and  never  could, 
directly  or  indirectly,  impair  or  retard  the  equities,  apparent  or 
latent,  of  third  persons  against  the  judgment  debtor  existing 
prior  to  the  recovery  of  the  judgment.  This  is,  in  the  fullest 
and  most  unequivocal  manner,  afiirmed  to  be  the  doctrine  of 
this  court,  in  the  opinion  of  the  learned  assistant  vice  chancel- 
lor in  the  former  suit  between  these  parties,  and  the  authorities 
cited  fully  sustain  this  doctrine. 

Upon  the  former  bill,  it  did  not  appear  whether  the  devasta- 
vit of  Horatio  was  committed  before  or  after  the  recovery  of  the 
defendants'  judgment ;  it  now  appears  that  it  was  complete 
before  the  date  of  the  judgment.  Our  claim  then  against  Ho- 
ratio and  the  estate  of  the  testator  in  his  hands  at  the  time  of 
the  recovery  of  the  defendants'  judgment  was  fully  ripe,  and,  in 
the  language  of  the  assistant  vice  chancellor,  "  its  justice  is  per 
fectly  manifest."  We  suppose  its  title  to  have  its  justice  effect- 
uated in  a  court  of  equity  is  equally  manifest. 

"  The  only  open  point  in  it,"  (the  complainants'  claim,)  saya 
the  assistant  vice  chancellor,  "  is  whether  such  claim  is  a  right 
enforceable  directly  against  the  lands,  or  whether  it  is  any 
thing  more  than  a  debt  for  money  paid,  to  which  all  the  debt- 
or's property  is  liable,  but  which  is  not  chargeable  upon  any 
specific  portion  of  it  until  judgment  or  execution."  Upon  this 
point  the  assistant  vice  chancellor  very  properly  withholds  an 
opinion,  as  he  did  not  suppose  the  former  bill  by  its  facts  prop« 
eriy  raised  it. 

If  the  house  hi  Laight-street  were  Horatio's  property,  derived 
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by  purchase  with  his  own  moneys,  then,  and  only  then,  we  re- 
spectfully submit,  would  the  "  open  point,"  "  the  only  open  point" 
really  exist  and  require  decision.  It  is  as  the  testator's  prop- 
ixiy,  that  we  claim  an  equity,  an  equitable  lien  upon  it  to  the 
disparagement  of  the  defendants'  legal  lien.  The  controversy 
between  us,  (in  this  branch  of  the  case,)  is  just  this  :  a  share  in 
this  Laight-street  property,  at  law,  belongs  to  your  judgment 
debtor,  and  you,  at  law,  by  your  judgment  have  a  lien  upon  it. 
The  property,  however,  is  a  part  of  the  residuary  estate  of  our 
testator,  and  your  judgment  debtor  has  had  and  disposed  of 
$50,000  or  $60,000  worth  more  than  his  share  of  the  testator's 
residuary  estate,  and  therefore  all  that  we  can  find  remaining 
belongs  in  equity  to  us.  Still,  the  legal  title  being  in  Horatio, 
when  you  perfected  your  judgment,  we  are  obliged  to  come  into 
this  court  to  have  our  equitable  rights  enforced,  as  paramount 
to  your  legal  lien  on  property  which  did  not,  Lq  equity,  belong 
to  your  debtor  when  you  recovered  your  judgment. 

It  is  submitted  that  the  whole  point  is,  not  whether  this  claim 
of  ours  would  give  us  a  lien  upon  specific  portions  of  Horatio's 
property,  but  whether  we  were  not,  upon  the  facts  of  this  bill, 
the  equitable  owners  of  the  property  in  question  when  the  de- 
fendants' judgment  was  recovered.  Suppose  we  could  trace 
$5000  of  the  personal  funds  of  the  estate  included  in  the  de- 
vastavit, into  a  specific  investment  in  real  estate,  would  this 
judgment  lien  triumph' over  our  right  to  follow  the  trust  money? 
But  here  we  find  the  very  property  which  the  testator  owned  in 
his  lifetime.  Cannot  we,  then,  retain  it  from  these  defendants  1 
If  not,  then  these  defendants  are  but  continuing  the  devastavit 
u  the  name  of  Horatio.  No  amplitude  of  illustration  or  au- 
thorii}'  would  assist  the  view  of  the  case  which  we  have  thus 
presented,  and  it  seems  to  us  very  clear,  that  for  the  whole 
amount  of  the  devastavit,  the  complainants  have  an  equitable 
lien  upon  all  of  the  testator's  property  which  they  can  find  in 
Horatio's  hands,  prior  to  the  legal  hen  of  defendants'  judgment, 
and  the  injunction  should  be  sustained  on  this  ground. 

B''U  the  complainants  are  also  able  to  present  to  the  court 
the  questioQ,  whether  a  creditor  of  Charles  Wilkes,  the  testator. 
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has  not  an  equitable  lien  upon  his  estate  devised  to  Horatio, 
better  than  an  individual  creditor  of  Horatio  has,  or  can  obtain 
by  judgment  ?  It  is  clear,  that  when  one  of  several  sureties 
pays  the  debt  of  his  principal,  he  is  subrogated  to  all  the  rights 
of  the  creditor  against  the  principal  and  the  other  sureties. 
(I  Story's  Eq.  §  449.  Cuyler  v.  Ensworth,  6  Paige,  32 
Eddy  V.  Traver,  Idem,  521.  Schermerhorn  v.  Barhydt,,  9 
Idem,  28.) 

That  Hamilton  Wilkes,  in  paying  the  debt  of  his  testator  to 
the  Misses  Garnett,  was  subrogated  to  all  the  rights  which 
they  had  against  the  estate  of  Charles  WUkes  and  his  legatees, 
cannot  be  disputed,  and  will  probably  be  conceded.  Who  were 
the  persons,  then,  who  would  have  been  liable  to  these  cred^ 
itors  of  Charles  Wilkes,  upon  their  failure  to  collect  their  debt 
from  the  executors  1  Manifestly  the  residuary  legatees  ;  and 
the  same  persons  are  also  residuary  devisees.  How  far  are 
they  liable  as  legatees  1  To  the  value  of  any  assets  of  the  tes- 
tator which  they  may  have  received.  (2  R.  S.  368,  §  26,  2d 
ed.)  Are  they  severally  liable  in  solido,  or  only  proportionably  ? 
Only  the  latter ;  and  the  payment  by  a  legatee  of  his  propor- 
tion of  the  debt  discharges  him.  (2  E.  S.  369,  §9  28,  30,  31.) 
The  Misses  Garnett,  then — it  appearing  that  Horatio  had  re- 
c-eived  assets  to  a  sufficient  amount — would  have  recovered  a 
judgment  against  him  fqr  his  contributory  share  as  residuary 
legatee ;  and  of  course  could  have  collected  no  more  than  theii 
rateable  shares  from  the  other  legatees.  If,  then,  they  had 
failed  to  get  from  Horatio  the  amount  for  which  they  had 
judgment  agaiiist  him,  they  must  go  unpaid,  or  look  elsewhere 
for  their  money.  We  will  follow  them  a  step  further.  The 
whole  of  the  testator's  estate  having  been  disposed  of  by  will, 
there  are  no  heirs  liable  in  respect  of  estate  descended.  The 
residuary  devisees,  therefore,  must  make  up  the  deficiency  not 
collected  from  the  legatees.  Horatio,  with  the  others,  who  are 
residuary  legatees,  are  also  residuary  devisees,  and  for  his  pro- 
portionate share  the  Misses  Garnett  will  have  judgment  against 
him.  (2  R.  S.  371,  §§  52,  53.  Idem,  372,  §  60.)  And  this 
judgment  will  be  a  better  lien  at  law,  too,  upon  the  estats 


(847.]  CASES  IN  CHANCERY.  349 


Wilkes  V.  Harper. 


devised  to  Horatio,  than  any  judgment  against  him  personally. 
(2  R.  S.  371,  §  48.  Idem,  372,  §  60.)  It  would  seem,  then, 
that  the  assistant  vice  chancellor  w^as  in  error  in  assuming 
that  the  Misses  Garnett  could  have  collected  their  money  from 
the  legatees.  Horatio's  share  they  would  have  got  from  no 
one  but  himself;  and  he  having  made  way  with  all  the  assets 
which  he  had  received,  and  being  insolvent,  would  have 
escaped  as  legatee,  only,  however,  to  be  brought  in  as  devisee. 
In  other  words,  the  interest  of  Horatio  in  the  Laight-street 
house,  which  we  are  now  seeking  to  appropriate  to  making 
good  to  Hamilton  Wilkes  Horatio's  contributory  share  of  the 
debt  paid  by  Hamilton,  would  have  been  subjected  to  such 
payment  by  the  Misses  Garnett,  and  this  judgment  of  the  de 
fendants,  though  prior  in  time,  would  have  been  at  law,  j>ost- 
poned  in  lien  to  the  judgment  of  the  Misses  Garnett. 

We  have  supposed  that  the  creditor  of  Charles  Wilkes,  the 
testa.tor,  would  have  been  driven  to  two  suits  before  he  would 
recover  that  portion  of  his  claim  which  Horatio,  in  respect  of 
the  testator's  property,  devised  and  bequeathed  to  him,  was  liable 
to  pay ;  it  seems  to  us,  however,  that  in  a  case  where  the 
persons  liable  as  legatees  and  as  devisees  are  the  same,  the 
necessity  of  an  observance  of  the  statutory  order  of  proceedings 
would  be  superseded  by  the  particular  circumstances  of  the 
case,  and  the  remedy  be  afforded  to  the  creditor  in  one  suit.  The 
whole  design  of  these  statutory  provisions  seems  to  have  been 
for  the  protection  of  the  parties  respectively  standing  behind 
others  in  the  line  of  liability.  But  when  the  same  parties  are 
liable  in  either  relation,  the  pursuit  of  them  through  the  various 
relations  in  separate  suits,  seems  entirely  useless,  and  the  stat- 
ute becomes  inapplicable. 

But  again ;  those  provisions  of  the  statute^ are  in  their  terms 
applicable  only  to  suits  actually  inter  partes,  between  the 
creditor  and  those  who  have  succeeded  to  the  debtor's  property, 
and  as  they  aie  given  for  the  protection  of  the  defendants  in 
sucL  suits,  the  benefit  thereof  can  be  waived  by  them.  It  is 
idle  to  contend  that  a  devisee,  aware  that  suits  against  the 
prior  paitie.?  will  rrsult  in  nothing  but  accumulated  costs 
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which  it  will  finally  rest  with  him  to  discharge,  is  compelled 
by  statute  to  insist  upon  the  creditor's  proceeding  through  all 
those  parties.  Thus,  in  the  case  at  bar,  Hamilton  Wilkea 
knew  that  the  claim  of  the  Misses  Garnett  was  a  good  one 
against  the  estate ;  that  a  suit  against  the  executors  would 
produce  only  $2400 ;  that  for  the  deficiency  the  legatees  would 
be  rateably  liable,  and  any  still  remaining  deficiency  would 
fall  upon  the  devisees.  All  the  legatees  and  devisees  living'. 
assent  to  the  payment,  and  there  remains  of  Horatio's  share  Ur 
devisee,  enough  to  contribute  his  proportion.  Hamilton,  there- 
fore, promptly  pays  the  whole  debt,  and  charges  the  shares  ot 
the  contributors  thereto  with  their  rateable  proportions;  By 
the  death  of  Horatio,  intestate,  without  issue  and  unmarried 
the  mother,  brothers  and  sisters  have  succeeded  to  his  property, 
subject  to  this  claim  of  Hamilton ;  and  the  matter  could  have 
been  amicably  settled  among  them,  hut  for  the  impending 
judgment  of  these  defendants  and  their  recent  proceedings  in 
scire  facias.  The  remarks  of  his  honor  the  chancellor  in  the 
recent  case  of  Schermerhorn  v.  Barhydt,  (9  Paige,  47,)  on  the 
point  of  the  necessity  of  a  strict  observance  of  the  statutory 
rules,  seem  entirely,  appropriate  to  the  case  at  bar ;  and  the- 
technical  objections  which  in  the  face  of  the  perfectly  manifest 
justice  of  our  claim,  are  set  up  by  the  defendants,  are  entirely 
met  by  the  very  sensible  discrimination  taken  in  the  case  cited. 

We  submit  that  the  justice  and  equity  of  our  claim  upon 
Horatio's  interest  in  the  Laight-street  property  for  his  contribu 
tory  share  of  the  testator's  debt  paid  by  Hamilton  Wilkes,  ij 
abundantly  clear ;  that  the  power  and  duty  of  this  court  to 
enforce  such  justice  and  equity  are  equally  clear ;  and  that  the 
injunction  was  properly  granted,  and  should  be  continued  on 
this  ground.  The  other  equities  set  up  in  the  bill,  and  stated 
ui  the  points  submitted,  will  all  fall  within  one  or  the  other  oi 
the  two  heads  of  the  foregoing  discussior . 

We  have  already  supposed  that  a  great  point  was  gained  in 
a  court  of  equity,  when  the  justice  of  a  claim  was  acknowledged 
by  the  court  to  be  perfectly  manifest.  I3uch  is  our  case,  aa 
shown  by  our  present  bill,  in  the  opinion  Df  the  assistant  vi<*«> 
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chancellor.  Such,  we  doubt  not,  will  it  appear  to  the  chan- 
cellor. If  some  inexorable  rule  of  law  exists  to  withstand  the 
enforcement  of  such  perfectly  manifest  justice,  at  law,  we 
appeal  to  the  origin,  history  and  principles  of  this  court,  as  of  a 
tribunal  existing,  more  than  for  any  other  purpose,  to  uphold 
manifest  justice  against  the  manifest  injustice  to  which  the 
very  inflexibility  of  rules  of  law  sometimes  necessarily  tends. 

Do  we  then  contend  that  the  defendants  are  without  rights  1 
By  no  means.  The  effect  of  their  judgment  upon  the  devised 
lands,  as  against  our  prior  equities  agairist  them,  is  this,  that  aa 
our  equities  are  good  against  both  the  testator's  personal  prop- 
erty and  his  real  property  in  the  hands  of  Horatio,  and  as  the 
defendants'  lien  reaches  only  his  real  property,  the  defendants 
would  have  a  right  to  require  us  to  proceed  against  the  testa 
tor's  personal  property  to  the  exoneration  of  the  real  estate 
upon  which  their  lien  rested.  This  principle,  to  be  sure,  is  of 
no  avail  in  the  case  at  bar ;  but  only  for  a  reason  which  strik- 
ingly confirms  and  illustrates  our  equities  against  the  real 
property,  to  wit,  that  all  the  personalty  of  the  testator  includefl 
in  Horatio's  share  of  his  father's  estate,  and  in  the  amount 
wasted,  had,  before  the  claim  of  the  Misses  Garnett  was  paid, 
and  before  the  devastavit  was  discovered,  been  devoted  to  the 
claims  of  those  standing  in  the  same  right  as  these  defendants, 
to  wit,  the  personal  creditors  of  Horatio. 

The  usual  reasons  even  of  injury  or  delay,  from  an  injunc- 
tion, to  defendants,  which  will  prove  to  have  been  unjust,  if  the 
cause,  on  the  hearing,  is  decided  in  their  favor,  possess  no  force 
in  this  case.  The  court  will  observe  that  the  life  estate  of  Mxx 
Janet  Wilkes,  the  widow  of  Charles  Wilkes,  still  continues,  am 
tb"  ralue  of  the  reversion,  on  which  alone  the  defendants'  lien 
.ests,  is  constantly  increasing.  The  security  of  the  bond,  too, 
is  entirely  satisfactory  to  the  defendants,  and  is  ample  in 
amount  for  their  protection.  The  complainants,  on  the  othei 
land,  will  be  but  poorly  indemnified  by  a  final  decision  in  their 
fevor,  if  the  h  imestead  shall  have  been  sold  under  a  judgmem 
which  was  no  equitable  lien  upon  lU 
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61.  A.  Foot,  in  leply.  Horatio  Wilkes,  on  the  death  of  hia 
father  Charles  Wilkes,  became  the  absolute  and  sole  owner  of 
an  undivided  sixth  part  of  the  house  and  lot  in  Laight-street, 
subject  to  the  life  estate  of  his  mother ;  or  in  other  words,  he 
was  the  sole  and  absolute  owner  of  a  vested  remainder  in  an 
undivided  sixth  part  of  that  house  and  lot. 

This  undivided  sixth  part  was  his  separate  property  which 
he  owned  and  held  as  a  tenant  in  common  with  his  co-devisees. 
This  vested  remainder  in  an  undivided  sixth  part  of  that  house 
and  lot  was  held  and  owned  by  him  in  the  same  manner  aa 
any  other  piece  of  real  estate  which  he  might  have  acquired 
by  purchase,  and  subject  to  the  same  and  no  other  liabilities, 
liens  or  equities. ,  The  fact  that  he  acquired  title  to  it  by 
virtue  of  a  devise  from  his  father,  made  it  not  the  less  bis  owe 
absolute  property  than  it  would  have  been,  had  he  obtained  his 
title  from  a  stranger ;  nor  did  that  fact  give  -his  creditors  any 
claim  to  or  lien  in  law  or  equity  upon  it,  which  they  would  noi 
have  had  if  his  title  had  come  from  a  stranger.  The  creditors, 
however,  of  his  father,  have,  under  certain  circumstances,  an 
equitable  lien  upon  it ;  but  that  lien  is  given  by  the  statute 
only.  A  creditor  of  Charles  Wilkes,  the  father,  has  no  right  or 
lien  on  this  property,  by  the  common  law,  which  a  creditor  of 
Horatio  Wilkes  has  not.  And  no  case  can  be  found  to  show 
that  he  has.  The  statute  alone  gives  the  creditor  of  Charles 
Wilkes  his  lien.  And  under  what  circumstances  does  the  stat- 
ute give  it  to  him  7  The  sections  referred  to  in  the  opening 
argument  give  the  answer. 

There  being,  as  appears  on  the  face  of  the  bill,  sufficient  per- 
sonal property  left  by  Charles  Wilkes  to  pay  all  his  debts,  and 
there  being  still  uninvested  in  the  hands  of  his  legatees  sufl&cieni 
personal  property  to  pay  all  debts  and  claims  against  his  estate 
which  have  been  or  may  be  presented ;  and  no  proceedings  having 
been  taken  by  any  creditor  or  any  person  standing  in  the  place 
of  a  creditor,  before  the  proper  surrogate's  court,  or  at  iaw, 
against  the  personal  representatives  or  next  of  kin  or  the  lega 
tees  of  Charles  Wilkes,  the  defendants  submit  that  the  com 
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plainants  have  no  ground  on  which  to  place  their  (;laim  to  the 
interposition  of  this  court. 

There  is  no  doubt  that  the  complainants,  as  argued  by  their 
counsel,  have  great  and  serious  cause  of  complaint  against  Ho- 
ratio Wilkes,  and  a  legal  and  most  just  claim  against  him  and' 
his  estate,  for  a  large  sum  of  money  ;  and  that  they  had  such 
claim  when  the  defendants  recovered  their  judgment ;  and  if 
they  had  prosecuted  such  claim  at  law  or  in  equity,  they  would 
have  obtained  a  judgment  or  decree  for  the  amount ;  which 
when  obtained,  would  have  been  a  lien  on  the  property  in  ques- 
tion. But  the  law  gives  them  no  such  lien  until  their  judgment 
is  recovered  or  decree  obtained. 

Hamilton  Wilkes,  standing  in  the  place  of  the  Garnetts,  is 
bound  by  the  statute  to  seek  and  take  the  satisfaction  of  hia 
demand  out  of  the  personal  estate  of  Charles  Wilkes :  and  those 
legatees  who  pay  him  may  call  on  their  co-legatees  to  contrib- 
ute their  just  proportion.  But  the  legatees,  who  by  paying, 
acquire  a  claim  against  their  co-legatees  for  a  contributive  share, 
only  acquire  against  them  a  lawful  and  just  demand,  the  same 
precisely  which  one  surety,  who  pays  the  whole  debt,  acquires 
against  his  co-sureties ;  but  they  do  not  obtain  a  specific  lien  in 
law  or  equity  on  any  property,  real  oi"  personal,  of  their  co- 
legatees  or  co-sureties.  No  case  countenances  such  an  idea. 
Before  they  can  apply  the  property,  real  or  personal,  of  their  co- 
legatees  or  co-sureties,  to  the  satisfaction  of  their  demand,  they 
must  acquire  a  hen  by  judgment  or  decree,  and  if  other  judg- 
ments precede  them  they  cannot  ask  a  court  to  disregard  them. 
These  propositions  are  all  so  obvious  that  illustration  seems 
unnecessary,  and  the  true  source  of  the  error  on  the  other  side 
appears  to  consist  in  confounding  the  relations  m  which  the 
complainants  stand  to  each  other  and  to  Horatio  Wilkes. 

The  Chancellor.  Some  of  the  prmciples  of  equity  upon 
which  the  complainants  found  their  claim  to  relief  in  this  case 
Lave  been  so  often  examined  and  enforced  in  this  court,  that  it 
is  not  necessary  to  do  more  than  merely  to  state  them  at  tbia 
time.   It  is  perfectly  well  settled,  as  a  genera^  principle  of  equity, 
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that  where  one  person,  or  his  property,  stands  in  the  situation 
of  a  surety  for  the  payment  of  a  debt,  for  which  payment  an- 
other person,  or  his  property,  is  primarily  hable,  the  one  who  is 
secondarily  liable,  upon  payment  of  the  debt  to  the  original 
creditor,  is  entitled  to  be  subrogated  to  all  their  rights  and  rem- 
edies of  the  creditor,  as  they  then  exist,  against  the  principal 
debtor  or  his  property.  And  where  the  original  creditor  has 
even  an  equitable  lien  upon  the  property  of  the  person  primari 
ly  liable  to  him,  such  lien  may  be  upheld  and  enforced  in  favor 
of  the  substituted  creditor,  in  preference  to  any  subsequent  lien 
or  claim  upon  such  property,  unless  it  be  a  legal  lien,  or  title 
acquired  by  a  bona  fide  mortgagee,  or  purchaser,  or  pledgee,  for 
a  valuable  consideration  and  without  notice  of  the  prior  equi- 
table right.  And  in  all  cases,  in  respect  to  mere  equitable  liens, 
the  maxim  prevails  here,  that  he  who  is  prior  in  time  is  stronger 
in  right. ,  It  is  also  a  settled  principle  in  this  court,  that  the 
general  lien  of  a  judgment  upon  the  real  estate  of  a  debtor  is 
subject  to  all  the  equities  which  existed  against  such  real  estate 
in  favor  of  third  persons,  at  the  time  of  the  recovery  of  such 
judgment.  And  a  court  of  equity  will  control  the  legal  hen  of 
the  judgment  creditor  so  as  to  protect  the  rights  of  those  who' 
have  prior  equitable  interests  in,  or  liens  on  such  property,  or 
the  proceeds  thereof.  In  the  recent  case  of  Buchan\.  Sum- 
ner, ante,  p.  165,)  I  had  occasion  to  apply  this  principle  to  the 
case  of  an  equitable  lien  of  a  partner,  upoii  real  estate  received 
by  the  firm  in  payment  of  a  partnership  debt,  and  where  the  le- 
gal title  to  the  land  was  taken  in  the  name  of  both  the  copart- 
ners. And  it  was  there  held,  that  the  general  lien  of  a  judg- 
ment, recovered  against  one  of  the  copartners  for  his  individual 
debt,  was  subordinate  to  the  equitable,  right  of  his  copartners  to 
have  the  whole  proceeds  of  the  land  appropriated  to  pay  the 
debts  of  the  firm,  and  to  equalize  the  claims  of  the  copartners 
upon  such  proceeds,  as  partnership  funds..  It  remains  to  be 
seen  whether  either  of  these  equitable  principles,  or  all  of  them 
combined,  are  sufficient  to  support  the  claim  of  the  complain- 
ams,  lU  the  present  case,  to  an  equitable  priority  over  the  1 
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lien  of  the  judgment  of  the  defendants  upon  the  real  estate  of 
Horatio  Wilkes,  devised  to  him  by  his  father. 

In  examining  this  question  it  must  be  borne  in  mind,  that 
the  executors,  as  such,  were  not  authorized  to  seU  any  portion 
of  the  residuary  real  estate  of  the  testator  for  the  purpose  of 
distribution.  And  the  only  part  of  the  real  estate  which  they 
had  any  control  over  as  executors,  was  the  share  of  Mrs.  Jef- 
frey; which  was  devised  to  the  executrix  and  executors,  as 
trustees,  to  sell  the  same  and  pay  over  the  proceeds  to  her. 
The  testator  had  therefore  made  a  perfect  discrimination  be 
tween  his  real  and  personal  estate,  instead  of  placing  the  pro- 
ceeds of  the  whole  in  the  hands  of  his  executors  for  distribution. 
Notwithstanding  this,  and  although  Horatio  Wilkes's  share  of 
the  real  estate  was  devised  to  him  directly  and  absolutely,  the 
complainants  contend  that  as  he  has  wasted  some  part  of  their 
several  shares  of  the  personal  estate,  which  has  come  to  his 
hands  as  one  of  the  executors,  they  have  an  equitable  lien 
therefor  upon  the  real  estate  to  which  he  was  entitled  as  a 
devisee  of  his  father,  to  make  good  their  loss ;  and  that  this  lien 
is  entitled  to  a  priority  over  the  legal  hen  which  some  of  his 
other  creditors  have  acquired,  on  such  real  estate,  by  their  judg- 
ment. This  is  a  new  principle,  which  I  think  has  never  been 
recognized  as  existing,  by  this  court  or  by  any  other  court  of 
equity.  It  is  true,  he  derives  his  authority  as  executor  under 
the  will  of  his  father,  as  well  as  the  title  to  the  real  estate  which 
is  devised  to  him  absolutely  for  his  own  use  ;  but  that  does  not 
appear  to  be  an  equitable  hypothecation  of  his  interest  in  the 
real  estate  as  devisee,  as  a  security  for  the  faithful  performance 
of  his  trust  as  executor.  Indeed,  if  such  an  equitable  principle 
exists,  it  would  be  unsafe  for  any  one  to  deal  with  a  devisee  in 
relation  to  the  estate  devised,  where  such  devisee  was  also  an 
executor,  without  first  inquiring  and  ascertaining  that  he  had 
duly  administered  all  the  personal  estate  which  had  come  to 
his  hands  as  executor.  For  notice  of  the  existence  of  the  will 
onder  which  the  title  to  the  real  estate  was  derived,  would  be 
notice  to  a  purchaser  or  mortgagee  of  such  real  estate,  as  well 
as  to  judgment  creditors  of  the  devisee,  of  this  equitable  hypothe- 
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cation  of  his  real  estate  as  security  for  the  discharge  cif  his  du 
ties  as  executor.  The  equitable  lien,  if  any  exists  in  such  a 
case,  would  not  arise  from  the  fact  of  his  wasting  the  personal 
estate,  which  came  to  his  hands  as  executor,  but  from  his  neg- 
lecting to  distribute  it  among  the  creditors  and  legatees  as  soon 
as  practicable  after  the  death  of  the  testator.  And  the  legatees 
would  have  the  right  to  file  a  bill,  to  enforce  their  equitable  lien 
upon  the  real  estate  of  the  devisee,  the  moment  he  neglected  to 
pay  over  any  of  the  proceeds  of  the  personal  estate  to  which 
they  were  entitled.  I  am  satisfied,  however,  that  no  such  lieii 
existed  in  favor  of  the  complainants,  on  account  of  their  shares 
of  the  personal  estate  which  the  acting  executor  received  and 
appropriated  to  his  own  use. 

They  have  even  less  claim  to  an  equitable  lien  on  account 
of  their  shares  of  the  real  estate,  which  they  had  authorized 
him  to  receive  for  them  for  the  purposes  of  distribution.  Whether 
the  devisees  themselves  sold  their  several  undivided  portions  of 
the  lands,  which  they  held  with  him  as  tenants  in  common, 
and  allowed  him  to  receive  the  whole  purchase  money,  or 
whether  they  empowered  him  to  sell  and  convey,  as  their  attor- 
ney, does  not  appear.  But  in  either  case,  the  receipt  by  him 
of  their  several  shares  of  the  purchase  money  for  the  inere  pur- 
pose of  distribution,  as  their  agent,  would  not  give  them  a  lien 
upon  other  real  estate  devised  to  him.  Nor  would  his  appro- 
priating the  whole  proceeds  of  such  sale  to  his  own  use  give 
them  such  a  lien.  For,  it  would  be  but  an  ordinary  debt  re- 
coverable against  him  in  his  private  capacity,  and  not  in  hia 
diaracter  of  executor  or  devisee.  If  any  equity  exists,  there- 
fore, in  this  case,  in  favor  of  the  complainants,  or  any  of  them, 
which  entitles  them  to  a  preference  over  the  legal  lien  of  the 
judgment  of  the  defendants,  it  must  arise  out  of  the  payment 
of  the  debt  due  from  the  estate  of  the  testator  to  the  Misses 
Garnett.     That  question  I  will  now  proceed  to  consider. 

Had  the  Misses  Garnett,  and  the  other  creditors  of  the  estate 
of  C.  Wilkes,  if  there  were  any  others,  a  legal  or  an  equitable 
lien  upon  the  real  estate  of  Horatio  Wilkes  as  the  devisee  of  his 
father,  at  the  time  of  the  recovery  of  the  judgment  of  these  de< 
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fendants,  which  those  creditors  could  have  enforced,  to  the  ex- 
clusion of  or  in  preference  to  the  claims  of  the  proper  creditors 
of  Horatio  Wilkes  for  his  own  debt  ?  As  the  law  then  stood 
the  surrogate  could  not  order  the  sale  of  real  estate,  for  the  pay  • 
ment  of  the  debts  of  the  decedent,  after  the  expiration  of  three 
years  from  the  time  of  granting  letters  testamentary  or  of  ad- 
ministration, even  upon  the  application  of  the  creditors,  and 
where  the  personal  estate  of  the  decedent  was  insufficient  to 
pay  his  debts.  (2  R.  S.  100,  §  1.  Idem,  108,  §  48.)  The  only 
way,  therefore,  in  which  the  Misses  Gamett,  or  any  other  cred- 
itors of  the  decedent,  could  have  reached  the  real  estate  in  the 
hands  of  the  devisees,  or  of  any  of  them,  was  by  a  suit  in  equity, 
under  the  provisions  of  the  revised  statutes  relative  to  proceed- 
ings against  heirs  and  devisees.  (2  R.  S.  450.)  There  was 
no  estate,  leal  or  personal,  in  this  case,  which  was  not  disposed 
of  by  the  wiU  of  the  testator.  The  provisions  of  the  statute 
relative  to  proceedings  against  the  next  of  kin,  and  against  heirs, 
may  theicxore  be  laid  out  of  view  here.  But,  to  have  entitled 
the  creditors  to  sustain  a  suit  to  reach  the  real  estate  of  the 
testator,  in  the  hands  of  his  devisees,  in  January,  1837,  it  would 
have  been  necessary  for  such  creditors  to  state  in  their  bill,  that 
the  personal  estate  of  C.  Wilkes  which  came  to  the  hands  of 
his  executrix  and  executors,  or  of  any  of  them,  was  not  suffi- 
cient to  pay  his  debts ;  or  that,  after  due  proceedings  before  the 
proper  surrogate  and  at  law,  the  creditors  were  not  able  to  col- 
lect such  debts  from  the  personal  representatives  of  the  testator, 
nor  from  his  legatees  to  whom  a  part  of  his  personal  estate  had 
been  paid  on  account  of  their  legacies.  (2  R.  iS.  452,  §  33. 
Idem,  456,  §  60.)  Or,  at  least,  the  creditors  would  have  been 
required  to  show  a  state  of  facts  which  would  render  any  pro- 
ceedings, by  them,  against  the  executrix  and  executors,  or 
against  the  legatees,  wholly  unavailing  for  the  recoveiy  of  the 
debt,  or  the  particular  part  of  it  claimed  by  the  bill. 

I  have  examined  the  bill  in  this  cause  with  great  carC;  and 
have  not  been  able  to  find  any  averment,  or  statement  of  facts 
which  clearly  and  conclusively  shows  that  the  M/sses  Garnett, 
It  tlic  time  of  the  docketing  of  the  iudgment  of  these  defen- 
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dants,  and  for  some  time  afterwards,  could  not  have  recoverett 
their  debt  by  a  proceeding  before  the  surrogate,  against  the  ex- 
ecutrix and  executors,  to  compel  them  to  render  an  account  of 
the  personal  estate  of  the  testator,  and  to  pay  such  debt  out  of 
such  estate.  Although  it  is  stated  in  the  bill  that  Horatio  Wilkes 
had  become  insolvent  about  the  latter  part  of  1836  or  the  be- 
ginning of  1837,  it  is  not  alleged  that  he  was  then  entirely  des- 
titute of  property,  so  that  if  he  had  bisen  cited  before  the 
surrogate  and  ordered  to  pay  the  debt  of  the  Misses  Gamett,  at 
thp  time  of  the  recovery  of  the  judgment  of  these  defendants, 
nothing  could  have  been  obtained  from  property  then  in  his 
hands  ;  although  such  property  may  have  been  wholly  insuffi- 
cient to,  pay  all  of  his  debts. 

I  do  not  think,  however,  that  the  rights  of  these  parties  de- 
pend upon  the  question  whether  Horatio  Wilkes  had  or  had 
not  wasted  the  assets  in  his  hands,  as  the  acting  executor,  pre- 
vious to  the  recovery  of  the  judgment  of  these  .defendants,  or 
upon  the  question  whether  he  was  or  was  not  then  in  a  situa- 
tion in  which,  by  a  proper  proceeding  against  him,  he  might 
have  been  compelled  to  pay  this  debt  to  the  Misses  Garnett. 
But  the  right  of  subrogation  depends  upon  the  question  whether, 
at  the  time  their  debt  was  paid  by  Hamilton  Wilkes,  in  behalf 
of  himself  and  the  other  complainants,  the  Misses  Garnett  could 
have  filed  a  bill  against  the  complainants,  to  restrain  them  from 
reviving  their  judgment,  and  to  .have  the  real  estate  of  Horatio 
Wilkes,  upon  which  it  was  a  lien,  applied  to  the  payment  of 
that  part  of  the  debt  of  the  testator  which  these  complainants, 
as  legatees  or  devisees,  were  legally  or  equitably  bound  to  pay. 

Before  the  real  property  devised  to  eithet  of  the  devisees 
could  be  reached  by  any  of  the  creditors  of  the  estate  of  Charles 
Wilkes,  so  as  to  subject  the  share  of  such  devisee  to  his  or  her 
proportion  of  the  debt,  according  to  the  new  provisions  on  this 
subject  contained  in  the  revised  statutes,  it  would  be  necessary 
for  such  creditors  to  show  that  they  had  exhausted  their  reme- 
dy at  law  against  the  several  legatees,  to  whom  the  personal 
estate  had  been  delivered  in  payment  of  their  legacies.  And 
here  the  case  made  by  the  complainants  wholly  fails  to  show 
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ihat  the  Misses  Garnett,  at  the  time  of  the  payment  of  their  debl 
by  Hamilton  Wilkes,  in  May,  1840,  had  any  lien,  either  at  law 
or  in  equity,  upon  the  real  estate  devised  to  Horatio  Wilkes,  for 
that  part  of  their  debt  which  any  of  these  complainants  were 
bound  to  pay,  either  as  legatees  or  devisees  of  Charles  Wilkes. 
For  the  statute'only  makes  the  devisees  and  legatees  liable  for 
their  proportionate  parts  of  the  debts  of  the  testator,  a''cording 
to  the  legacies  which  they  have  received,  and  the  real  estate 
devised  to  them  ;  although  the  other  legatees  and  devisees  are 
insolvent  and  wholly  unable  to  pay  any  thing.  (2  R.  S.  452,  §§ 
28, 31.  Idem,  455,  §§  52,  53,  61.)  The  creditor?,  therefore,  could 
not,  in  any  form  of  proceeding,  have  reached  the  real  estate 
devised  to  Horatio  Wilkes,  so  as  to  overreach  the  lien  of  the 
prior  judgment,  so  as  to  make  it  liable  for  the  part  of  the  debt 
of  the  testator  for  which  the  complainants  were  liable  as  lega- 
tees or  devisees  ;  but  only  for  the  proportionate  part  of  Horatio 
WiUces  as  a  devisee,  for  which  proportionate  part  of  the  debt 
neither  the  complainants  nor  their  property  was  holden.  All 
that  was  necessary  for  these  complainants  to  do,  therefore,  to 
release  themselves  and  their  property  from  further  liability,  was 
to  pay  their  proportionate  parts  of  the  debt,  according  to  the 
provisions  of  the  revised  statutes  on  the  subject.  And  having 
voluntarily  paid  that  part  of  the  debt  for  which  they  did  not 
stand  in  the  situation  of  sureties  for  Horatio  Wilkes,  they  were 
not  subrogated  to  the  rights  and  remedies  which  the  creditors 
previously  had  as  against  the  lien  of  the  judgment.  They 
probably  might  have  secured  to  themselves  that  remedy  by 
taking  an  assignment  of  that  part  of  the  debt,  instead  of  pay- 
ing the  demand  of  the  Misses  Garnett  in  full.  But  having 
neglected  to  do  so,  they  have  no  lien  upon  the  real  estate  in 
question,  which  is  entitled  to  a  priority,  either  at  law  or  in  equity, 
over  the  lien  of  the  judgment  of  these  defendants. 

The  injunction  was  therefore  improperly  granted  in  this  case ; 
and  it  must  be  dissolved,  with  costs  to  be  taxed. 
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lu  the  matter  of  the  Croton  Insurance  Company. 

Where  an  insurance  company  is  interested  in  the  prosecution  of  an  appeal  from  a 
decree  of  salvage,  and  a  third  person,  at  the  request  of  the  corporation,  becomes 
surety  for  the  appellant,  and  the  company  becomes  insolvent  pending  the  appeal, 
the  surety  is  not  entitled  to  a  priority  in  payment  out  of  the  property  of  the  Corpo- 
ration, in  the  hands  of  a  receiver,  for  the  money  vphich  such  surety  is  afterwards 
compelled  to  pay  upon  the  appeal  bond ;  although  the  liabilities  of  the  corporation 
were  considerably  diminished  by  the  result  of  such  appeal. 

Aliter  where  a  third  person  becomes  surety  for  the  receiver  of  an  insolvent  corpora- 
tion, upon  an  appeal  brought  by  him  for  the  benefit  of  the  fund  to  which  he  is 
entitled  as  receiver,  or  where  the  fund  coming  to  the  hands  of  a  receiver  is  actual- 
ly increased  to  the  extent  of  the  moneys  which  such  third  person  is  obliged  to  pay 
in  consequence  of  his  having  become  such  surety. 

A  person  who  pays  money  as  surety  for  an  insolvent  corporation,  is  not  entitled  to 
a  priority  of  payment,  over  other  creditors  of  the  corporation,  out  of  its  corporate 
property,  in  the  hands  of  a  receiver  appointed  by  the  court  of  chancery  to  close 
up  the  affairs  of  the  company ;  but  he  is  entitled  to  be  paid  rateably  with  other 
creditors,  although  he  is  not  compelled  to  pay  the  claim  for  which  he  became  liable 
as  surety  until  after  the  aooointment  of  the  receiver. 

This  case  came  before  the  chancellor  upon  the  petition  of 
C.  S.  Wayne,  for  a  priority  in  payment,  out  of  the  assets  of  the 
Croton  Insurance  Company,  m  the  hands  of  the  receiver ;  the 
compahy  being  insolvent.  Previous  to  the  insolvency  of  the 
corporation  it  had  insured  the  schooner  Emeline  Peterson,  by  a 
time  policy.  During  the  continuance  of  the  risk,  the  schooner 
was  wrecked,  and  was  abandoned  by'  the  master  and  crew. 
Subsequently,  Hill  and  Wheaton,  with  the  assistance  of  the 
master  and  crew,  got  the  schooner  off  the  shoals,  upon  which  she 
had  been  wrecked,  and  brought  her  into  Philadelphia.  Hill  and 
Wheaton  there  libelled  her  for  salvage,  and  the  master  and  crew 
intervened  in  that  suit,  by  a  supplementary  libel,  also  claiming 
salvage  for  themselves.  A  decree  was  made  awarding  saivage 
to  all  the  libellants,  to  the  amount  of  f  1278,  with  costs.  The 
msurance  company,  being  liable  to  pay  the  amount  of  this 
decree,  under  its  policy  upon  the  vessel,  appealed  in  the  name 
of  the  owner  of  the  vessel ;  and  the  petitioner,  at  the  request  of 
the  corporation,  became  security  to  abide  the  judgment  of  the 
tourt  upon  the  appeal.     The  schooner  was  thereupon  released 
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froir  the  custody  of  the  marshal,  and  was  afterwards  removed 
from  the  jarisdiction  of  the  court,  by  the  owner.  Pending  this 
appeal,  the  corporation  became  insolvent,  and  a  receiver  was 
appointed  to  wind  up  its  affau's.  The  appeal  was  afterwards 
prosecuted  to  a  decision,  as  the  petitioner  alleged,  by  the  re- 
ceiver ;  but  the  receiver  denied  that  it  was  prosecuted  by  him, 
or  by  his  authority  or  consent,  or  for  his  benefit.  Upon  the 
hearing  of  the  appeal  the  supplemental  libel  was  dismissed,  and 
the  salvage  upon  the  vessel  and  cargo  was  reduced  to  $800 ; 
leaving  the  proportion  thereof  which  was  chargeable  upon  the 
schooner,  or  its  owner,  and  which  the  petitioner  was  liable  to 
pay  in  consequence  of  his  becoming  such  security  upon  the  ap- 
peal, $590,17,  including  costa 

G.  R.  J.  Bowdoin,  for  the  petitioner. 

O.  L.  Barbour,  for  the  receiver. 

The  Chancellor.  Upon  the  facts  stated  in  this  petition, 
the  petitioner  is  entitled  to  have  the  amount  which  he  is  liable 
to  pay,  on  account  of  his  suretiship,  allowed  as  a  just  claim 
against  the  assets  of  the  corporation,  in  the  hands  of  the  re- 
ceiver ;  and  to  be  discharged  rateably  with  the  claims  of  othei 
creditors,  when  he  shall  have  paid  the  same  to  the  libellants,  so 
as  to  discharge  the  corporation  from  any  further  claim  of  the 
libellants,  or  of  the  owner  of  the  vessel,  for  the  amount  for 
which  he  is  liable  upon  the  appeal.  To  this  extent  the  receiver 
swears  he  has  offered  to  allow  and  register  the  claim,  to  be  paid 
rateably  with  the  claims  of  other  creditors,  out  of  the  assets  of 
the  company,  which  may  come  to  his  hands  for  distribution. 
And  I  see  nothing  in  the  facts  of  this  claim  entitling  it  to  a  pre- 
ference in  payment  out  of  the  funds  which  are  in  the  hands  of 
the  receiver,  over  other  debts  due  from  this  insolvent  corporation. 

Wayne's  contract  was  with  the  corporation,  before  its 
insolvency,  and  not  with  the  receiver  ;  and  the  effect  of  the  de- 
cision upon  the  appeal  was  not  to  increase  the  funds  in  the 
hands  of  the  receiver,  but  merely  to  diminish  the  amount  of  a 
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claim  which,  if  the  original  decree  had  not  been  appealed  from, 
would  have  been  payable  out  of  the  coiporate  funds  rateably 
with  all  other  debts.  The  claim  of  the  petitioner  would  have 
been  entirely  different  if  he  had  become  the  surety  upon  an 
appeal  brought  by  the  receiver  of  the  corporation,  after  his  ap- 
pointment as  such  receiver,  and  at  his  request ;  or  if  the  funds 
in  the  hands  of  the  receiver  had  actually  been  increased  bj- 
any  thing  done  by  the  petitioner  for  him,  or  at  his  request. 

Petition  dismissed. 


Mann  vs.  Butler  and  others. 

Where  the  associates,  or  shareholders,  of  a  private  association  are  numerous,  a  biD 
may  be  filed  by  one  of  such  associates,  in  behalf  of  himself  and  all  the  others 
against  the  trustees  of  such  association,  to  compel  the  execution  of  the  trust,  anJ 
for  an  account  and  distribution  of  the  funds  and  property  of  the  associatioa 
among  the  shareholders.  And  it  is  not  necessary  that  all  of  the  associates  should 
unite  in  a  bill  for  that  purpose. 

Where  the  legal  title  to  trust  property  is  in  the  trustees,  so  that  a  decree  directing  a 
sale  of  the  property,  either  by  the  trustees  or  by  a  receiver,  wijl  give  a  good  and 
valid  title  to  a  purchaser,  if  the  cestui:;  que  trust  are  numerous,  or  if  some  of  them 
are  unknown,  it  is  not  necessary  to  make  them  all  parties  to  a  bill  to  compel  the 
execution  of  the  trust,  and  for  an  account  and  distribution ;  but  a  part  may  sue  in 
behalf  of  themselves  and  others.  And  the  court  will  see  that  the  rights  of  all  to 
their  distributive  shares  of  the  trust  fund  are  protected  by  the  decree  in  the  cause. 

Where  it  was  provided,  by  one  of  the  articles  of  association  of  a  private  company, 
that  within  six  years  from  the  date  of  such  articles,  the  trustees  should  proceed  to 
take  measures  for  closing  the  concerns  of  the  association,  and  to  that  end  should 
cause  all  efifects  and  securities  held  by  them,  or  by  the  association,  to  be  c6llected,  or 
converted  into  money,  and  all  the  property  to  be  converted  into  money,  by  sale  or 
otherwise,  as  fast  as  practicable ;  and  should,  from  time  to  time,  declare  and  pay 
to  the  shareholders  dividends  on  the  capital  stock,  until  all  the  property  and  eSecta 
of  the  association  should  be  divided  among  the  stockholders ;  Held,  that  although 
It  might  not  be  for  the  interest  of  all  the  shareholders,  or  even  of  a  majority  of  them, 
to  have  the  property  and  effects  of  the  association  converted  into  money,  and  dis- 
tributed, at  the  time  specified  in  the  articles  of  association,  yet,  if  any  of  the  share. 
iialders  desired  to  have  it  done  for  their  benefit,  they  had  a  light  to  insist  that  thi 
written  contract  should  be  carried  into  effect,  according  to  its  spirit  and  intent 
without  any  unreasonable  delay. 
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Held  also,  that  if  the  lands  could  not  be  disposed  of  for  cash,  at  piiv»tc  sale,  th« 
trustees  should  sell  them  at  auction ;  after  giving  reasonable  notice  to  the  share- 
holders, so  that  they  might  attend  the  sale  and  see  that  the  property  was  not  sold 
below  its  cash  value.  And  that  the  same  disposition  should  be  made  of  the 
bonds  and  mortgages,  and  other  securities,  if  they  ::ould  not  be  collected,  or  sold 
ti  private  sale,  within  a  reasonable  time. 

This  cause  came  before  the  chancellor  upon  the  demurrer 
of  the  defendants  to  the  bill  of  complaint.  The  bill  was  filed 
by  the  complainant,  as  one  of  the  associates  or  shareholders 
of  a  private  association  called  The  American  Land  Company, 
in  behalf  of  himself  and  all  the  other  shareholders,  against  the 
defendants  as  the  trustees  of  the  association,  to  compel  the  ex- 
ecution of  the  trust,  and  for  an  account  and  distribution  of  the 
property  and  funds  of  the  association  among  the  shareholders. 
The  association  was  formed  in  July,  1835,  with  a  capital  of 
one  million  of  dollars,  divided  intp  ten  thousand  shares,  of  f  100 
each,  transferable  in  the  manner  provided  by  the  articles  of  as- 
sociation ;  and  its  object  was  to  purchase  and  sell  lands  within 
the  United  States,  for  the  benefit  of  the  members  of  the  associ- 
ation. The  articles  of  association  provided,  that  the  affairs, 
property  and  concerns  of  the  company  should  be  managed  by 
five  trustees,  in  whom  the  legal  title  to  all  land?  purchased  for 
the  benefit  of  the  associates  was  to  be  vested,  as  joint  tenants, 
and  not  as  tenants  in  common,  and  without  specifying  any 
trust  in  the  conveyances  by  which  such  lands  were  acquired. 
The  powers  and  duties  of  the  trustees,  as  prescribed  by  the  15th 
article  of  the  agreement  or  articles  of  association,  were  as  follows : 

1.  To  receive  and  take  charge  of  all  moneys  which  should 
be  paid  on  account  of  the  capital  of  the  association,  or  which 
should  accrue  to  the  association  from  sales,  or  in  any  other 
way,  or  to  which  it  might  in  any  way  be  entitled. 

2.  To  invest  the  capital  of  the  association  and  all  other 
moneys  which  the  trustees  should  receive  on  account  thereof, 
over  and  above  the  actual  expenses  of  the  trust,  in  the  purchase 
of  lands  in  the  southern  and  western  states  and  territories  of 
the  United  States,  and  in  such  other  state  or  states  as  thej 
might  think  expedient. 
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3.  To  sell  and  convey,  from  time  to  time,  as  they  might  find 
opportunity,  any  part,  or  all,  of  the  land  so  to  be  purchased  by 
them,  and  to  take  such  securities  for  the  purchase  money  as 
they  should  think  fit. 

4.  To  pay,  from  time  to  time,  out  of  the  funds  of  the  asaoci 
ation,  the  compensation  of  persons  employed  by  them,  and  all 
other  necessary  expenses. 

5.  To  make  dividends  from  time  to  time,  to  and  among  the 
severar shareholders,  of  such  profits  as  should  accrae  to  the  asso- 
ciation over  and  above  the  amount  of  its  capital  and  debts ;  for 
the  satisfaction  of  which,  an  equivalent  amount  of  lands  at 
their  cost  to  the  association,  or  of  good  securities,  should  be  kept 
until  the  end  of  six  years  from  the  date  of  the  articles  of  asso- 
ciation, or  the  trustees,  iii  their  discretion,  might  accumulate 
such  profits  and  re-invest  the  same  in  the  purchase  of  other 
lands  for  the  benefit  of  the  association. 

6.  To  make  all  contracts,  and  do  all  lawful  things  and  acts 
which  might  be  necessary  or  proper  to  carry  into  effect  the  ob 
jects  of  the  association. 

And  the  twenty-fourth  article  of  the  agreement  of  the  associ- 
ates further  provided,  that  immediately  after  the  expiration  of 
six  years  from  the  date  of  such  agreement,  the  trustees  for  the 
time  being  should  proceed  to  take  measures  for  closing  the 
concerns  of  the  association ;  and  to  that  end,  should  cause  all 
effects  and  securities  held  by  them  or  the  association  to  be  col- 
lected, or  converted  into  money,  and  all  the  property  of  every 
description  then  held  by  such  association,  to  be  converted  into 
money,  by  sale  or  otherwise,  as  fast  as  the  same  could  be  done ; 
and  should,  from  time  to  time,  ,declare  and  pay  to  the  share- 
holders of  the  capital  of  the  association,  dividends  thereon,  until 
all  the  property  and  effects  of  the  association  should  be  fully 
and  justly  divided  among  the  holders  of  such  shares. 

The  bill  in  this  cause  was  filed  in  July,  1846,  and  stated, 
among  other  things,  that  the  whole  capital  of  the  association 
was  subscribed  for,  and  paid  to  the  trustees ;  that  they  invesied 
It  in  the  purchase  of  lands  which  were  conveyed  to  the  then 
trustees,  according  to  the  provisions  of  the  articles  of  association 
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during  the  years  1835  and  1836  ;  that  two  of  the  original  trus- 
tees had  resigned,  and, two  of  the  defendants  in  this  suit  had 
been  duly  appointed  in  their  places,  and  had  become  vested 
v\  ith  their  title  to  the  trust  property ;  that  the  trustees  had  sold 
considerable  quantities  of  the  lanas  purchased  by  them,  upon 
long  credits,  and  taken  back  securities  for  the  payment  of  (he 
purchase  money,  which  securities  still  remained  in  their  hands 
not  converted  into  money ;  that  other  portions  of  the  tiust 
lands  had  been  exchanged  for  stocks ;  that  about  two  hundred  and 
seventy  thousand  acres  of  the  lands,  situated  in  the  states  of 
Ohio,  Indiana,  lUipois,  Mississippi,  Arkansas,  and  Georgia,  and 
in  the  territory  of  Wisconsin,  of  the  estimated  yalue  of  about  one 
niilhon  of  dollars,  remained  in  the  hands  of  the  defendants,  as 
trustees,  unsold  and  undisposed  of  by  them ;  and  that  bonds  and 
mortgages,  and  other  securities,  for  landa  sold,  to  the  amount 
pf  more  than  $300,000,  also  remained  in  the  hands  and  under 
the  control  of  the  defendants  imcollected  and  undisposed  of; 
contrary  to  the  provisions  of  the  articles  of  association  and  the 
obligations  and  duties  of  the  trustees ;  that  one  of  the  original 
trustees  had  become  insolvent  and  had  absconded  to  parts  un- 
Imown,  and  that  all  his  interest  in  the  lands  and  funds  of  the 
association  had  been  duly  transferred  and  conveyed  to  the  de- 
fendants, the  four  remaining  trustees,  so  that  he  had  ceased  to 
be  1  trustee  according  to  the  articles  of  association,  but  that  no 
persoi'  had  since  been  appointed  a  trustee  in  his  place.  And 
the  complainant  prayed  that  a  suitable  and  proper  person  might 
be  appointed  to  supply  the  vacancy. 

The  bill  further  stated  that  the  persons  who  now  claimed  to 
be  shareholders,  or  to  have  an  interest  in  the  property  and  edecta 
of  the  association,  exceeded  one  hundred  and  forty  individuals, 
most  of  whom  were  unknown  to  the  complainant;  that  some  of 
tnem  resided  in  Massachusetts,  some  in  Canada,  and  some  in 
Great  Britain,  and  that  the  residences  of  others  were  unknown 
to  him  and  could  not  be  ascertained  upon  diligent  inquiry ;  so 
that  it  was  impracticable  to  make  them  parties  to  this  suit,  or 
to  prosecute  the  same  effectually  if  they  should  all  be  .made  de- 
fendants therein.     The  complainant  also  charged,  in  his  bill, 
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that  he  had  at  different  times  since  the  expiration  of  the  sis 
years,  applied  to  the  defendants  to  take  immediate  and  effectual 
measures  to  close  the  concerns  of  the  association,  and  to  cause 
all  the  property,  effects  and  securities  to  be  converted  into 
money,  by  sale  or  otherwise,  and  to  divide  the  avails  and  pro- 
ceeds thereof  among  the  shareholders  according  to  the  provis- 
ions of  the  articles  of  association ;  but  that  they  utterly  neglected 
and  refused  to  do  so,  alleging  sometimes  that  it  vsras  improper 
and  impolitic,  at  other  times  that  it  would  cause  a  great  sacri- 
fice of  the  securities  and  lands,  at  other  times  that  they  were 
not  bound  to  do  so  by  the  articles  of  the  association,  arid  at 
other  times  that  it  was  impossible  to  close  the  affairs  of  the  as- 
sociation, or  to  agree  among  themselves,  or  with  the  sharehold- 
ers, upon  any  plan  of  collection,  or  of  sale,  or  of  proceedings  to 
close  the  concern  in  a  safe  and  expedient  manner ;  the  contra- 
ry of  all  which  allegations  and  pretences,  the  complainant  ex- 
pressly charged. 

The  bill  prayed  a  discovery  from  the  defendants  of  the  par 
ticulars  of  the  property  and  effects  of  the  association,  and  the 
situation  and  estimated  value  thereof,  and  of  the  names  and 
residences  of  the  shareholders  and  the  number  Of  shares  held  by 
each ;  and  that  the  lands  remaining  unsold  might  be  sold  and 
converted  into  money,  by  the  defendants,  under  the  direction 
and  decree  of  the  court ;  and  that  the  securities  might  also  bs 
collected,  or  sold  and  converted  into  money,  and  the  moneys 
divided  among  the  shareholders,  or  that  the  property  and  effects 
of  the  association  might  be  transferred  to  a  receiver  to  sell  and 
distribute  the  proceeds  under  the  order  and  direction  of  the 
court,  or  for  such  other  relief  as  the  complainant  and  the  othei 
shareholders  were  entitled  to  upon  the  case  made  by  the  bill. 

The  defendants  demurred  to  all  the  discovery  and  reliei 
prayed  by  the  bill,  except  as  to  the  insolvency  and  absconding 
of  one  of  the  trustees,  and  the  transfer  of  his  interest  to  the  de- 
fendants and  their  neglect  to  appoint  a  new  trustee  in  his  place, 
and  as  to  the  appointment  by  the  court  of  a  trustee  to  suppi)' 
the  vacancy. 
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A.  Mann,  Jun.,  complainant,  in  person. 

F.  F.  Marhury  4"  B.  F.  Butler,  for  defendants. 

The  Chancellor.  Although  the  question  of  parties  was 
liot  raised  by  the  demurrer,  upon  the  record,  yet,  as  it  was 
raised  ore  tenus,  upon  the  argument,  it  may.be  necessary  to 
consider  it.  And  there  can  be  no  doubt,  upon  the  facts  stated 
in  the  complainant's  bill,  that  this  is  not  a  case  in  whi-'h  it  was 
necessary  to  make  all  the  shareholders  of  the  association  parties 
to  the  suit  by  name ;  but  that  the  bill  is  properly  filed  by  one 
of  the  shareholders  in  behalf  of  himself  and  all  the  others  who 
Have  a  common  interest  with  hira  in  having  the  effects  of  the 
association  converted  into  money,  and  distributed  among  the 
several  shareholders  according  to  the  provisions  of  the  articles 
of  association.  The  bill  shows  that  there  are  at  least  one  hun- 
dred and  forty  persons  claiming  to  be  shareholders  ;  and  if  they 
were  all  within  the  jurisdiction  of  the  court,  and  known  to  the 
complainant,  it  would  be  very  inconvenient,  if  not  wholly 
impracticable,  to  make  them  all  defendants  and  to  bring  the 
Buit  to  a  termination  during  the  present  generation.  For  with 
so  many  parties  before  the  court,  the  suit  would  probably  abate, 
by  death  or  otherwise,  as  fast  as  the  necessary  proceedings 
could  be  had  to  revive,  from  time  to  time. 

Nor  is  this  one  of  those  cases  in  which  it  is  necessaiy  for  the 
protection  of  the  rights  of  any  of  the  parties  in  interest,  that  all 
the  shareholders  should  be  before  the  court.  The  defendants 
have  not  only  the  whole  legal  power  and  disposition  of  the 
property,  but  the  articles  of  association  expressly  provide 
that  the  conveyances  shall  be  taken  to  them,  without  specifying 
that  the  lands  are  held  in  trust  for  any  persons  as  cestuis  que 
trust.  A  decree,  therefore,  directing  a  sale  of  the  property, 
either  by  the  defendants  or  by  a  receiver  appointed  by  the  court 
and  to  whom  they  may  transfer  the  title  to  the  Unds  which  is 
now  in  them,  will  give  a  good  and  valid  title  to  the  purchaser. 
Where  that  is  the  case,  if  the  cestuis  que  trust  are  numerous,  or 
if  some  of  them  are  unknown,  it  is  not  necessary  to  make  them 
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all  parties  to  the  suit ;  but  a  part  may  sue  in  behalf  of  them« 
selves  and  others.  And  the  court  will  see  that  the  rights  of  all  to 
distributive  shares  of  the  trust  fund  is  protected  by  the  decree  in 
the  cause.  (Court v.  Jeffery,  1  Sim.  ^  Stew.  Rep.  105.  Doug' 
lass  V.  Horsefall,  2  Idem,  184.  Adair  v.  New  River  Compa- 
ny, 11  Ves.  444.  Good  v.  Blewitt,  13  Idem,  397.  19  Idem,  336, 
S.  C.    Taylor  v.  Salmon,  4  Myl.  6r  Craig,  142.) 

The  defendants  are  also  wrong  in  supposing  that  this  is  not 
a  proper  case  to  file  a  bill  to  compel  the  execution  of  the  trust ; 
even  if  the  trustees  have  acted  in  good  faith  in  delaying  the 
sale  of  the  lands,  and  the  conversion  of  the  securities  into  money, 
for  more  than  five  years  after  the  time  specified-  in  the  article? 
of  association  for  that  purpose.  Although  it  may  not  be  for  the 
interest  of  all  the  shareholders,  or  even  of  a  majority  of  them, 
to  have  the  property  and  effects  of  the  association  converted 
into  money  and  distributed,  at  the  time  specified  in  the  articles 
of  association,  yet  if  some  of  the  shareholders  wish  it  done  for 
their  benefit,  they  have  a  right  to  insist  that  the  written  con- 
tract shall  be  carried  into  effect  according  to  its  spirit  and  intent, 
without  any  unreasonable  delay.  And  if  the  lands  cannot  be 
disposed  of  for  cash  at  private  sale,  the  trustees  should  sell  them 
at  auction  ;  after  giving  reasonable  notice  to  the  shareholders, 
by  public  advertisements  or  otherwise,  so  that  they  may  attend 
the  sale  and  see  that  the  property  is  not  sold  below  its  cash 
value.  The  same  disposition  should  be  made  of  the  bonds  and 
mortgages,  and  other  securities,  if  they  cannot  be  collected,  or  sold 
at  private  sale,  within  a  reasonable  time.  And  such  was  un 
doubtedly  the  intention  of  the  associates  originally.  For  the  24tli 
article  provides  that  at  the  expiration  of  the  six  years  the  trustees 
shall  cause  the  securities  held  by  them  to  be  collected,  or  converted 
into  m,oney.  That  is,  if  they  cannot  be  collected  without  any 
unreasonable  delay,  either  because  they  have  not  become  pay- 
able or  otherwise,  they  shall  be  converted  into  money  by  a  sala 
thereof  for  cash.  The  complainant,  therefore,  has  the  right  to 
insist  that  the  trustees  shall  proceed  without  any  unreasonable 
delay,  to  close  up  their  trust.  And  if  the  trustees  cannot  agree 
among  themselves  as  to  the  time  and  manner  of  disposing  of 
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the  propel  ty,  &c.  as  they  allege,  it  is  the  duty  of  the  court  to 
direct  as  t )  the  manner  in  which  it  shall  be  done. 

There  is  nothing  in  the  27th  article  which  is  inconsisten> 
with  the  24th,  or  which  authorizes  a  majority  of  the  sharehold- 
ers to  delay  the  winding  up  of  the  affairs  of  the  association, 
after  the  expiration  of  the  six  years.  The  article  providing  for 
the  annual  meeting,  it  is  true,  gives  to  the  shareholders  the 
power  to  give  such  directions,  and  to  take  such  orders  concern- 
ing the  capital  and  property  of  the  association  and  the  man- 
agement and  disposition  thereof,  as  they  may  think  proper ; 
hut  that  power  is  limited  by  a  proviso  that  such  orders  and  di- 
rections shall  be  consistent  with  the  other  provisions  of  the  arti- 
cles of  association.  And  they  must  also  be  assented  to  by  a 
majority  in  interest  of  all  the  shareholders.  A  majority  of 
shareholders,  at  such  annual  meeting,  have  not  the  power, 
without  the  consent  of  all  the  associates,  to  give  any  order  or 
direction  which  shall  delay  or  impede  the  closing  up  of  the  af 
fairs  of  the  association,  at  the  time  and  in  the  manner  pre 
scribed  in  the  24th  article.  It  was  not  necessary,  therefore, 
that  the  complainant,  by  his  bill,  should  allege  that  no  such 
order  or  direction  had  been  given. 

If  the  allegations  in  the  bill  are  true,  the  complainant  is  en- 
titled to  the  discovery  and  relief  covered  by  this  demurrer.  And 
the  question  as  to  the  good  faith  of  the  trustees  in  delaying  the 
sale  of  the  lands  and  securities,  for  the  length  of  time  which  has 
elapsed  since  the  expiration  of  the  six  years,  can  only  properly 
be  considered  upon  the  final  hearing ;  in  reference  to  the  ques- 
tion of  costs,  &c. 

The  demurrer  must  be  overruled,  with  costs  ;  and  the  defen- 
dants must  pay  those  costs  and  put  in  their  answer  within  forty 
days,  or  the  bill  must  be  taken  as  confessed  against  them,  un- 
less further  time  to  answer  is  given  by  a  judge  of  the  supreme 
Court. 

Vor..  IT.  47 
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Where  a  simple  bill  of  discovery,  in  aid  of  a  suit  at  la\ir,  shows  that  the  complainani 
has  a  good  cause  of  tiction  against  the  defendant  in  the  action  at  law,  and  that  tha 
discovery  sought  for  is  material  to  enable  the  complainant  to  succeed  in  such  ic- 
tion,  it  is  not  necessary,  except  for  the  purpose  of  obtaining  an  injunction,  for  the 
complainant  to  allege  in  his  bill  that  he  cannot  establish  his  right  at  law  without 
a  discovery  from  the  defendant. 

The  filing  of  a  bill  of  discovery  in  aid  of  a  suit  at.law  is  justifiable,  where  the  costi 
of  such  bill  will  probably  be  less  than  the  expense  of  executing  a  commission,  in 
a  foreign  country,  to  prove  the  facts  of  which  a  discovery  is  sought. 

This  was  an  appeal,  by  the  defendant,  from  an  order  of  the 
late  vice  chancellor  of  the  first  circuit,  overriiling  a  demurrer  to 
a  bill  of  discovery  in  aid  of  a  suit  at  law.  The  defendant  was 
formerly  a  merchant  residing  in  Ireland,  and  before  he  came 
to  this  country  accepted  a  bill,  now  belonging  to  the  complainant 
He  afterwards  became  a  bankrupt,  and  came  to  this  country  to 
reside,  without  having  obtained  a  certificate.  Being  sued  upon 
the  bill  here,  he  denied  his  signtaure  to  the  acceptance,  and  the 
complainant  was  unable  to  prove  his  signature  without  the  de- 
lay and  expense  of  executing  a  commission  in  Ireland. 

0.  W.  Sandford,  for  the  appellant. 

Daniel  Lord,  for  the  respondent. 

The  Chancellor.  The  bill  in  this  case  shows  that  the 
complainant  has  a  good  cause  of  action  against  the  defendant, 
in  the  suit  at  law,  and  that  the  discovery  sought  for  is  ma- 
terial to  enable  the  complainant  to  succeed  in  that  suit. 
Iij  such  a  case  it  is  not  necessary,  in  a  simple  bill  of  discovery, 
except  for  the  purpose  of  obtaining  an  injunction,  for  the  com- 
plainant to  allege  that  he  cannot  establish  his  right  at  law 
without  g.  discovery  from  the  defendant.(o)  But  even  for  the 
purposes  of  an  injunction  the  facts  stated  in  this  bill  appear  to 

Co)  See  March  v.  Damson,  (9  Paiges  Rep.  580 ;  Welf.  Eq.  PUad.  119;  Wu 
^am  on  Disc.  4,  5. 
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oe  sufficient.  For  the  expense  of  executing  a  coininission  in 
Ireland  would  probably  far  exceed  the  costs  of  a  bill  of  discov- 
ery. And  where  the  defendant  compels  his  adversary  to  incur 
such  an  expense  by  refusing  to  admit  the  acceptance  of  the  bill, 
lie  cannot  rightfully  complain  if  he  is  compelled  to  put  in  an 
answer  to  the  bill  and  make  the  required  discovery,  even  at  his 
own  expense. 
The  order  appealed  from  must  be  aflBrmed  with  costs. 


Watt  vs.  Watt  and  others. 

A  tegular  decree,  entered  by  default,  will  not  be  opened  to  let  in  a  defence  of  usury; 
without  an  offer  on  the  part  of  the  defendant  to  waive  the  forfeiture,  and  to  con- 
sent to  a  decree  for  the  payment  of  what  is  equitably  due. 

Where  a  power  of  attorney  authorizes  the  person  appointed  to  appoint  an  attorney 
under  him,  and  to  revoke  such  appointment  at  his  pleasure,  the  death  of  the  prin- 
cipal attorney  necessarily  revokes  the  power  of  the  substitute. 

rhe  right  which  a  person  acquires  by  the  purchase  of  all  the  interest  of  the  mort- 
gagor, in  the  mortgaged  premises,  after  the  mortgagor  has  suffered  a  bill  of  fore- 
closure to  be  taken  as  confesded  against  him,  is  subject  to  the  rights  which  tho 
complainant  has  acquired  in  that  suit,  and  to  the  admissions  which  the  mortgagor 
has  made,  by  suffering  the  bill  to  be  taken  as  confessed.    And  while  the  order 

"  taking  the  bill  as  confessed  against  the  mortgagor  remains  in  force  as  to  him,  his 
grantee  cannot  srt  up  a  defence  which  the  mortgagor  himself  could  not  have  made, 
had  he  continued  to  be  the  owner  of  the  equity  of  redemption. 

This  was  an  appeal,  by  the  complainant,  from  an  order  of 
ttie  vice  chancellor  of  the  first  circuit,  setting  aside  an  order  to 
take  the  bill  as  confessed  against  M.  G  Pinckney,  one  of  the 
defendants ;  and  allowing  her  to  put  in  the  answer  of  which  a 
copy  was  used  upon  the  application.  The  original  bill  was 
filed  in  November,  1840,  upon  the  oath  of  the  complainant,  to 
foreclose  a  mortgage  executed  in  August,  1834,  by  the  defen- 
dant Archibald  Watt,  to  the  complainant,  upon  a  very  large 
number  of  unimproved  building  lots  in  the  twelfth  ward  of  the 
city  of  New- York.     The  mortgage  was  given  to  secure  the 
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payment,  in  March,  1839,  of  $125,000,  with  annual  interent  at 
six  per  cent  from  the  first  of  March,  1834 ,  and  there  was  due 
upon  it,  to  the  complainant,  for  principal  and  interest,  on  the 
31st  of  October,  1840,  as  stated  on  oath  in  his  bill,  the  sum 
of  $174,083. 

The  premises,  at  the  time  of  the  execution  of  the  mortgage, 
were  encumbered  with  several  previous  mortgages ;  and  the 
mortgage  to  the  complainant  contained  a  covenant,  on  his  part, 
that  upon  payment  of  any  part  of  his  mortgage,  or  of  the  pre- 
vious incumbrances  on  the  premises,  by  the  mortgagor  or  hi? 
assigns,  he  would,  for  every  $70  thus  paid,  release  one  of  the 
vacant  lots  from  the  lien  of  the  mortgage.  Several  portions  of 
the  mortgaged  premises  were  accordingly  released  from  the  lie« 
of  the  mortgage,  by  the  complainant,  or  his  attorney  lawfuU/ 
authorized,  and  which  the  bill  admitted  were  legally  discharged 
from  such  lien.  Two  other  releases  were  executed,  in  the  namu 
of  the  complainant,  by  Ji  L.  Bell,  who  claimed  to  be  authorized 
to  do  so  by  virtue  of  a  power  of  substitution,  executed  by  the 
complainant's  attorney,  appointing  Bell  an  attorney  under  hiui. 
But  the  complainant  denied  the  authority  of  Bell,  and  repudi 
ated  the  releases ;  upon  the  ground  that  the  principal  attorney, 
who  appointed  Bell  as  attorney  under  himself,  was  known  to 
be  dead  long  before  the  execution  of  those  releases.  The  com- 
plainant therefore  claimed  to  enforce  the  lien  of  the  mortgage 
against  the  lots  so  attempted  to  be  released  in  his  name. 

G.  B.  Butler,  for  the  appellant. 

J.  L.  Mason,  for  the  respondent. 

The  Chancellor.  An  examination  of  the  facts  in  this 
case  will  show,  that  the  vice  chancellor  erred  in  permitting  the 
grantee  of  Archibald  Watt  to  come  in  and  make  a  defence  in 
this  cause  which  the  grantor  himself  was  not  authonzed  in 
make,  at  the  time  of  the  conveyance  from  him  to  such  grantee, 
in  March,  1843.  At  the  time  of  the  filing  of  the  bill  in  this 
cause,  the  title  to  the  equity  of  redemption,  m  nearly  all  of  th« 
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mortgaged  premises  which  had  not  been  released  from  the  lieu 
of  the  mortgage,  was  in  A.  Watt  the,  mortgagor.  And  the  re- 
spondent was  made  a  party  defendant  only  because  she  v/as 
the  apparent  owner  of  the  equity  of  redemption  in  eight  of  the 
lots  covered  by  the  mortgage ;  and  her  sister  A.  H.  Pinckney 
was  also  made  a  party  as  the  apparent  owner  of  eight  other 
lots.  But  it  is  not  pretended  that  any  of  these  sixteen  lots 
were  those  which  the  mortgagor  claimed  to  have  released,  01 
which  were  afterwards  decreed  to  be  released  from  the  lien  of 
the  complainant's  mortgage.  Indeed  the  interests  of  both  of 
these  young  ladies  in  the  mortgaged  premises  were  merely 
nominal ;  for  it  appears  by  the  affidavit  of  Mr.  Butler,  that  their 
lots  had  been  sold  for  taxes,  for  a  tenn  of  three  hundred  years, 
and  had  not  been  redeemed.  And  it  does  not  appear  from  any 
of  the  papers  before  me  on  this  appeal,  that  any  of  the  lots 
which  the  decree  of  the  vice  chancellor  had  directed  to  be  re- 
leased, belonged  to  A.  Watt  at  the  time  of  the  conveyance 
from  him  to  the  respondent,  in  1843. 

This  bill  was  regularly  taken  as  confessed  against  Archibald 
Watt  and  wife,  in  August,  1841,  about  the  time  of  making  the 
Jecree  by  the  assistant  vice  chancellor  in  the  other  suit ;  and 
hoth  verbal  and  written  notice  of  the  order  was  immediately 
^ven.  Their  solicitor  was  also  repeatedly  informed  that  the 
complainant  was  determined  not  to  have  their  default  opened. 
If  Watt  and  wife,  therefore,  had  any  defence  to  the  suit  origin- 
ally, they  were  not  in  a  situation  to  make  it,  or  to  ask  to  have 
the  order  taking  the  bill  as  confessed  set  aside,  at  the  time  of 
their  conveyance  to  the  respondent ;  which  was  more  than 
eighteen  months  afterwards.  Besides  ;  it  is  perfectly  evident 
from  the  answer  which  the  respondent  proposes  to  put  in,  that 
she  knows  nothing  of  the  defence  atterripted  to  be  set  up  in  that 
answer,  except  from  the  information  of  A.  Watt. 

Again  ■;  if  the  defence  of  usury  in  fact  existed  in  this  case, 
which  is  positively  contradicted  by  the'  affidavit  of  the  com- 
plainant, it  would  not  be  proper  to  open  a  regular  default  to  let 
in  that  defence,  without  an  offer  on  the  part  of  the  defendant 
to  waive  the  forfeiture,  and  to  consent  to  a  decree  for  the  pay- 
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ment  of  what  was  equitably  due.  The  complainant  is  also 
right  in  supposing  that  the  authority  of  Bell,  as  the  attorney 
substituted  by  Ogilvie,  ceased  by  the  death  of  the  latter.  It  is 
not  necessary  to  say  whether  that  would  be  the  case  where 
there  was  a  general  power  of  substitution,  and  without  giving  a 
right  to  revoke  the  authority  of  the  substitute.  But  in  this  case 
the  authority  given  to  Ogilvie  was  to  appoint  an  attorney  under 
him,  and  to  revoke  such  appointment  at  his  pleasure.  In  such 
a  case,  the  death  of  the  principal  attorney  necessarily  revokes 
the  power  of  the  substitute  ;  as  he  is  no  longer  an  attorney  un- 
der such  principal  attorney,  within  the  meaning  of  the  original 
power  to  substitute  an  attorney  under  him. 

The  right  which  the  appellant  acquired  by  the  conveyance 
of  all  the  interest  of  Archibald  Watt  in  the  mortgaged  premises 
subject  to  the  several  liens  and  incumbrances  thereon,  was  suL 
ject  of  course  to  the  rights  which  the  complainant  had  then 
acquired  in  this  suit,  and  to  the  admissions  which  the  grantoi 
had  made  by  suffering  the  bill  to  be  taken  as  confessed  against 
him.  And  while  the  order  taking  the  bill  as  confessed  remains 
in  full  force  as  to  him,  his  grantee  can  set  up  no  defence  which 
Archibald  Watt  himself  could  not  have  made  if  he  had  con- 
tinued to  be  the  owner  of  the  equity  of  redemption  which  he 
has  conveyed  to  her.  (Bank  of  Utica  v.  Finch,  1  Barb.  Ch. 
Rep.  75.) 

Although  the  bill  was  regularly  taken  as  confessed  against 
the  respondent,  both  as  to  her  original  interest  in  the  matters 
in  controversy,  and  also  as  an  heir  at  law  to  her  sister,  I  should 
require  the  complainant  to  release  her  interest  in  the  sixteen 
lots  from  the  lien  of  the  mortgage,  or  permit  her  to  put  in  a 
proper  answer  to  protect  her  rights  in  those  lots,  if  there  was 
any  fact  sworn  to,  as  being  within  her  own  knowledge,  consti- 
tuting a  valid  defence.  But  as  nothing  of  that  kind  appears, 
the  only  proper  course  seems  to  be  to  reverse  the  order  appealed 
from  entirely,  and  to  dismiss  the  respondent's  application. 

Order  accordingly. 
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In  the  matter  of  Kane  and  another,  infants. 

It  is  a  settled  principle  of  the  court  of  chancery,  not  to  allow  maintenance  osi  lehalf 
of  infants,  put  of  their  property,  unless  it  will  be  for  their  benefit  to  orJer  such  an 
allowance.  And  it  is  not  for  the  benefit  of  infants  to  direct  an  allowance  out  of 
their  general  estate  where  they  have  any  other  sufficient  provision  for  their  main- 
tenance, or  a  right,  which  can  be  enforced,  to  demand  it  from  other  sources. 

The  court  will  not  direct  an  allowance  to  the  father  of  infants,  out  of  their  estate, 
where  he  is  of  sufficient  ability  to  maintain  and  bring  them  up  without  it,  in  rei^ 
erence  to  their  situation  and  prospects  in  life ;  having  a  due  regard  to  the  claims 
of  others  upon  his  bounty. 

The  amount  of  the  fortunes  of  the  children,  as  well  as  the  situation,  ability,  and 
circumstances  of  the  father,  should  be  taken  into  consideration,  by  the  court,  in 
determining  the  question  whether  he  shall  have  an  allowance  out  of  their  property 
for  their  support  during  their  minorities. 

The  Enghsh  court  of  chancery  formerly  adopted  a  very  rigid  rule  in  relation  to  past 
maintenance  by  the  father,  by  refusing  to  make  a  retrospective  order  in  any  case. 
It  seems  however  that  the  proper  rule  here  is  for  the  court  to  direct  an  inquiry  as 
to  the  propriety  of  allowing  for  past  maintenance,  where  a  special  case  is  made ; 
but  not  to  direct  such  an  inquiry,  as  a  matter  of  course,  upon  a  mere  petition 
showing  the  inability  of  the  father  to  support  his  children,  at  the  time  such  sup- 
port was  furnished  them. 

To  entitle  the  father  even  to  an  inquiry,  as  to  the  propriety  of  making  an  allowance 
for  past  support  of  his  infant  children,  he  should  state  a  special  case,  showing  the 
extent  of  his  means,  at  the  time  such  support  was  furnished,  and  the  particulars 
of  the  extraordinary  expenditures,  for  the  actual  benefit  of  the  infants,  which 
create  an  equitable  claim  in  his  favor. 

Where  a  contingent  interest  in  personal  estate  is  not  legally  and  effectually  dis- 
posed of  by  the  will  of  the  testator,  it  belongs  to  the  personal  representatives  of 
those  who  were  his  next  of  kin  at  the  time  of  his  death,  and  not  to  those  who  aro 
the  next  of  kin  at  the  time  of  the  happening  of  the  contingency  upon  which  the 
intestacy  as  to  that  contingent  interest  depends. 

The  surviving  husband  of  a  niece,  who  was  the  next  of  kin  of  the  testator  at  his 
death  and  during  her  coverture,  and  not  the  children  or  next  of  kin  of  ttie  deceased 
niece,  who  were  the  nearest  of  kin  to  the  testator  al  the  time  of  the  happening  of 
the  contingency,  is  entitled  to  a  contingent  interest  in  the  personal  estate  of  such 
testator  not  effectually  disposed  of  by  the  will. 

This  was  an  application  by  J.  I.  Kane,  the  father  and 
general  guardian  of  his  infant  children,  for  an  allowance,  out 
of  their  property,  for  their  education  and  support.  The  peti- 
tioner stated  that  his  two  children,  who  were  of  the  ages  of 
nine  and  eleven  years,  had,  by  the  death  of  their  mother  and 
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of  their  aunt,  become  entitled  to  a  large  property,  amounting  to 
about  $120,000 ;  that  they  had  continued  to  reside  with  him 
since  the  death  of  their  mother,  in  the  autumn  of  1842,  and  had 
been  supported  by  him ;  that  for  their  proper  education  and 
support  in  the  county  of  Westchester,  where  he  and  they 
resided,  and  to  fit  them  to  occupy  the  position  in  life  to  which 
their  future  prospects  entitled  them,  he  had  found  it  necessary 
to  live  in  a  far  different  and  much  more  expensive  manner 
than  he  should  have  considered  it  necessary  to  do  as  a  single 
man  and  without  children ;  that  his  whole  property,  including 
his  country  residence  in  Westchester,  was  not  worth  more  than 
$25,000,  estimating  such  country  residence  at  $15,000;  and 
that  the  yearly  income  of  his  other  property,  exclusive  of  such 
residence,  did  not  exceed  $500.  In  addition  to  this,  however, 
he  stated  that  his  mother  had  allowed  him  annually  about 
$2000.  The  petitioner,  therefore,  asked  an  allowance  for  past 
maintenance,  as  well  as  for  .the  future  support  and  education 
of  his  children.  The  fortunes  of  the  infants  consisted  princi- 
pally, if  not  wholly,  of  property  which  they  had  derived  under  the 
will  of  their  grand  uncle,  W.  Cook,  deceased ;  the  substance  of 
which  will  is  stated  in  the  report  of  the  case  of  Gott  and  others 
V.  Cook,  (7  Paiges  Rep.  521,)  in  relation  to  the  constr»ictioa 
and  validity  of  the  provisions  of  that  will 

J.  I.  Kane,  the  petitioner,  in  person. 

The  Chancellor.  It  is  a  settled  principle  of  the  com't  of 
chancery,  not  to  allow  maintenance  on  behalf  of  infants,  out 
of  their  property,  unless  it  will  be  for  their  benefit  to  order  such 
an  allowance.  And  it  is  not  for  the  benefit  of  infants  to  direct 
an  allowance  out  of  their  general  estate  where  they  have  any 
other  suflHcient  provision  for  their  maintenance,  or  a  right, 
which  can  be  enforced,  to  demand  it  from  other  sources.  The 
court,  therefore,  will  not  direct  an  allowance  to  the  father  of 
the  infants,  out  of  their  estate,  where  he  is  of  sufficient  ability 
to  maintain  and  bring  them  up  without  it,  in  reference  to  theit 
jituation  and  prospects'  in  life ;  having  a  due  regard  to  tha 
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claims  of  others  upon  his  bounty.  Thus,  in  the  case  oi  Jack- 
son V.  Jackson,  ( Wesfs  Ch.  Rep.  31,)  where  it  appeared  that 
the  father  was  of  sufficient  abiUty  to  maintain  his  infant  cM  d, 
Lord  Hardwicke  refused  to  allow  maintenance  out  of  the  pro- 
ceeds of  a  legacy  given  to  the  infant,  by  the  will  of  his  mother. 
And  in  the  subsequent  case  of  Darley  v.  Darley,  (3  Atk.  Rep. 
399,)  where  the  father  of  the  infants  claimed  an  allowance  out 
of  a  legacy  he  had  received  for  his  children,  for  moneys  ex- 
pended for  the  maintenance  of  the  one,  and  the  apprenticing 
of  the  other,  the  same  distinguished  judge  refused  to  sanction 
the  claim.  He  said,  where  legacies  were  given  to  a  child,  by  a 
relative,  the  father  could  not  make  use  of  it  in  the  maintenance 
of  such  child,  but  must  provide  for  him  out  of  his  own  pocket ; 
nor  could  he  set  him  out  in  the  world,  or  put  him  out  as  ap- 
prentice or  clerk,  with  the  money  arising  from  the  legacy ;  and 
if  he  did,  he  would  not  be  allowed  for  it.  So  in  Wellesley  v. 
Beaufort,  (2  Russ.  Rep.  28,)  Lord  Eldon  says :  "  The  court 
considers  the  duty  of  the  father  imposes  thus  much  on  him, 
that  if  he  be  himself  of  ability  to  maintain  his  children  and 
to  provide  for  them  according  to  their  expectations,  be  their 
fortunes  what  they  may,  it  says  you  shall  provide  for  them  out 
of  your  own  means,  and  not  encroach  upon  the  property  of  the 
children."  The  same  principle  will  be  found  established  in 
many  other  cases. 

The  amount  of  the  fortunes  of  the  children,  as  well  as  the 
situation,  ability,  and  circumstances  of  the  father,  should,  how- 
ever, be  taken  into  consideration  by  the  court,  in  deterniining 
the  question  whether  he  shall  have  an  allowance  out  of  their 
propertv  for  their  support  during  their  minorities.  And  in  the 
present  case,  if  the  income  of  the  father  does  not  in  fact  exceed 
what  he  supposes  it  to  be  by  his  petition,  and  if  he  is  right  in 
supposing  that  his  children  are  entitled  to  the  present  income 
of  all  the  property  which  was  limited  over  to  them  by  the  will 
of  W.  Cook,  in  the  events  which  have  occurred,  it  would  be  un- 
reasonable to  require  him  to  educate  and  support  them  entirely 
it  his  own  expense.  For  although  there  does  not  at  prrsenl 
appear  to  be  any  other  claimant  upon  his  bovmty,  he  mav 
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reasonably  wish  to  provide  for  the  contingency  tf  a  second 
marriage,  and  the  expenses  of  bringing  up  and  educating 
the  children  who  might  result  from  that  marriage. 

I  think,  however,  the  petitioner  is  under  a  mistake  in  sup- 
posing that  these  infants  are  entitled  to  the  present  income  of 
the  whole  estate,  which  was  given  to  them  by  the  will  of  their 
grand  uncle,  in  the  events  which  have  happened.  My  recol- 
lection of  the  case  that  was  before  me,  in  relation  to  that  will, 
is,  that  the  property  of  the  testator  was  mostly  personal  estate, 
and  that  the  decree  declared  that  the  income  of  the  estate 
during  the  minorities  of  the  infants,  in  the  events  that  have 
happened,  was  not  legally  disposed  of  by  the  will ;  that  so  far 
as  such  income  arose  from  the  personal  estate  of  the  testator,  it 
belonged  to  his  next  of  kin,  and  that  it  belonged  to  his  heirs  at 
law  only  so  far  as  it  arose  from  real  estate,  or  from  the 
proceeds  of  real  estate  converted  into  personalty  for  the  pur- 
poses of  the  will ;  and  that  upon  the  happening  of  these  con- 
tingencies, the  executors  and  trustees  were  directed  to  distribute 
it  accordingly,  during  the  minorities  of  these  infants. 

If  I  am  right  in  reference  to  the  decree  which  was  made  in 
that  case,  therefore,  the  income  of  one-fourth  of  the  personal 
estate,  from  the  time  of  the  death  of  the  petitioner's  wife  until 
the  death  of  her  sister,  and  of  one-half  of  such  personal  estate, 
since  the  death  of  her  sister  and  during  the  minority  of  these 
infants  respectively,  belongs  to  J.  I.  Kane  and  not  to  his  chil- 
dren ;  unless  the  mother  of  the  testator  made  a  testamentary 
disposition  of  her  distributive  share,  of  the  personal  estate  of  her 
son,  which  was  not  validly  and  effectually  disposed  of  by  his  will. 

It  appears  by  the  case  of  Gott  v.  Cook,  (7  Paiges  Rep.  521,) 
that  at  the  death  of  W.  Cook  his  mother  and  his  two  nieces 
were  his  only  heirs  at  law  and  next  of  kin.  Those  three  per- 
sons, therefore,  were  entitled  to  all  the  interests  in  his  estate, 
either  present  or  future,  which'  were  not  legally  and  effectually 
disposed  of  by  his  will.  And  if  they  made  no  disposition  of 
such  interests,  those  interests  were  of  course,  upon  their  deaths 
respectively,  cast  upon  those  persons  to  whom  the  laws  of  the  state 
gave  them.    It  appears  too,  by  the  report  of  that  case,  that  tba 
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testator's  mother  died  before  the  commencement  of  that  suit ; 
and  of  course,  during  the  lifetime  of  Mrs.  Kane.  Her  contin- 
gent interest,  therefore,  in  the  income  of  the  estate  of  the  testa- 
tor which  was  not  legally  disposed  of  by  his  will  in  the  events 
which  have  since  happened,  devolved  upon  her  two  grandchil- 
dren, Mrs.  Kane  and  Janet  Cook,  as  her  heirs  at  law  and  next 
of  kin.  Mrs.  Kane  then,  at  the  time  of  her  death,  in  Sep- 
tember, 1842,  was  entitled  to  one  moiety  of  that  contingent 
interest  in  one  half  of  the  income  of  the  estate,  during  the  mi 
norities  of  her  infant  children  respectively,  which  was  not  legally 
disposed  of  by  the  will ;  and  Jane  Cook  was  entitled  to  the  other 
moiety  of  that  half  And  upon  the  death  of  both  nieces,  so 
much  of  that  income  as  was  thereafter  to  arise  from  real  estate, 
or  the  proceeds  thereof,  descended  to  their  heirs  at  law  as  real 
eaiate ;  and  so  much  thereof  as  was  to  arise  from  the  proceeds 
of  personal  estate  belonged  to  their  respective  husbands,  as  the 
personal  representatives  and  distributees  of  their  wives,  under 
the  statute  of  distributions. 

So  in  relation  to  the  contingent  interest  in  the  income  of  Jane 
Cook's  half  of  the  estate,  after  her  death  and  during  the  minor- 
ities of  her  sister's  children  respectively,  which,  in  the  event  that 
has  occurred,  was  not  legally  disposed  of  by  the  testator.  One 
moiety  of  that  contingent  interest  belonged  to  Mrs.  Kane  and  the 
other  half  to  her  sister,  at  the  time  of  their  deaths  respectively, 
-ind  that  part  of  the  income  which  was  or  is  to  arise  from  the  per- 
sonal estate  now  belongs  to  their  husbands,  and  that  which  wag 
01  is  to  arise  from  the  testator's  real  estate,  or  the  proceeds  of  i  t,  be- 
longs to  these  infants  as  the  heirs  at  law  of  their  mother  and  sister. 

If  I  am  right,  therefore,  as  to  the  facts  of  this  case,  the  income 
of  one  fourth  of  the  personal  estate  of  the  testator,  which  the 
petitioner  was  entitled  to  receive  as  the  representative  and  dis- 
tributee of  his  wife,  between  the  time  of  her  death  and  the 
decease  of  her  sister,  was  an  ample  fund  for  the  support  of  his 
infant  children  during  that  period  of  time,  when  the  expense? 
of  their  support  could  not  have  been  very  great.  And  the  in- 
come of  the  half  of  the  personal  estate  of  the  testator  since  that 
time,  and  that  which  is  hereafter  to  arise,  will  probably  be  much 
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more  than  sufficient  to  provide  for  the  maintenance  and  education 
of  the  infants  during  the  residue  of  their  minorities  respectively ; 
leaving  to  the  petitioner  the  full  benefit  of  all  his  other  property 
for  his  own  support,  and  the  support  of  any  other  family  he  may 
hereafter  have.  In  that  case  no  allowance  for  the  antecedent  or 
future  support  of  these  infants  out  of  their  own  property  should 
be  made;  but  the  petitioner  should  be  directed  to  invest  the  in- 
come of  their  property,  which  he  may  receive  from  time  to  time, 
and  accumulate  it  for  them  respectively  during  their  minorities 
In  case  I  have  mistaken  the  f&,cts  of  the  case,  so  that  the 
petitioner  is  not  entitled  to  these  contingent  interests  in  the  per- 
sonal estate  of  the  testator  which  were  not  effectually  disposed 
of  by  the  will,  the  petitioner  may  have  the  usual  order  of  refer- 
ence, to  Master  Pruyn,  to  ijaquire  and  report  whether  the 
petitioner  is  of  sufficient  ability  to  provide  for  the  support  and 
education  of  his  infant  children,  according  to  their  situation  in 
life,  and  in  reference  to  their  present  income  and  the  amount 
'of  the  estate  which  is  to  come  to  them  when  they  shall  be  of 
full  age.  And  if  the  master  arrives  at  the  conclusion  that  the 
petitioner  is  not  of  sufficient  ability,  then  he  is  to  state  what 
allowance  should  be  made  to  the  petitioner  for  the  support  of 
the  infants,  from  time  to  time,  out  of  the  income  of  their  prop- 
erty ;  to  the  end  that  upon  the  coming  in  of  the  report  such  order 
may  be  made  in  the  premises  as  shall  be  just.  This  appears 
to  be  the  proper  order  in  such  cases,  according  to  the  statement 
of  Lord  Thurlow  in  the  case  of  Hughes  v.  Hughes,  (1  Bro.  C. 
C-  386.)  As  to  past  maintenance  by  the  father,  the  EnglisL 
court  of  chancery  appears  to  have  adopted  a  very  rigid  rule,  by 
refusing  to  make  a  retrospective  order  in  any  case.  {Andrews 
V.  Partington,  2  Cox's  C.  C.  223.)  But  in  the  recent  case  of 
Ex  parte  Bond,  (2  Myl.  ^  Keen's  Rep.  439,)  the  master  of 
the  rolls,  althoiigh  he  admitted  the  general  rule  on  this  subject 
10  be  not  to  allow  to  the  father  for  the  past  maintenance  of  his 
infant  child,  which  maintenance  the  law  had  imposed  upon  the 
father  as  a  duty,  said  that  if  a  special  case  were  made  the  court 
might  direct  an  inquiry  as  to  the  propriety  of  avowing  for  past 
maintenance.     This  appears  to  be  the  proper  rule  on  the  sub  ^ 
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ject ;  not  to  direct  an  inquiry  as  to  the  propriety  of  allowing 
past  maintenance,  as  a  matter  of  coui'se,  upon  a  mere'  petition 
showing  the  inabihty  of  the  father  to  support  his  children  at 
the  time  such  support  was  furnished  to  them.  But  to  entit.e 
the  father  even  to  an  inquiry  as  to  the  propriety  of  making  an 
allowance  for  past  support,  he  should  state  a  special  case,  show  ■ 
ing  the  extent  of  his  means  at  the  time  such  support  was  fur- 
nished, and  the  particulars  of  the  extraordinary  expenditure!? 
for  the  actual  benefit  of  the  infant  which  created  an  equitable 
claim  in  his  favor. 

In  the  present  instance,  if  the  infants,  and  not  the  father,  are  enti- 
tled to  the  present  income  of  the  half  of  the  personal  estate,  be- 
queathed by  the  will  of  W.  Cook,  the  petitioner  has  made  out  a 
case  entitling  him  to  some  allowance  out  of  their  estates  for 
future  maintenance  ;  but  not  such  a  case  as  would  entitle  him, 
prima  facie,  to  an  allowance  for  past  support. 


In  the  matter  of  Wadsworth. 

[Followed,  3  Barb.  Cli.  100.] 

The  common  law  has  made  no  provision  for  the  execution  of  a  joint  trust  by  one  of  , 
the  trustees,  where  the  co-trustee,  by  reason  of  lunacy  or  other  inability,  becomes 
incompetent  to  execute  the  trust. 

In  such  a  case  it  is  proper  for  the  court  of  chancery  to  interfere,  to  remove  the  lunar 
till  trustee,  under  the  provisions  of  the  revised  statutes ;  so  that  the  trusts  may  be 
executed,  either  by  the  remaining  trustee,  or  by  him  and  such  other  person  ai 
may  be  substituted  in  the  place  of  the  lunatic. 

Where  a  single  trust  is  created,  it  is  not  competent  for  the  court  of  chancery  to  re- 
move one  of  the  trustees  from  a  part  of  the  trust,  and  to  appoint  another  in  his 
place,  to  act  with  the  co-trustees  in  part  only. 

9ut  where  separate  and  distinct  trusts  are  created  by  a  testator,  as  to  different  por- 
tions of  his  property,  and  for  the  benefit  of  different  persons,  and  which  trusts  are 
separate  and  distinct  from  the  trusts  and  trust  powers  which  are  conferred  upon 
the  trustees  in  their  character  of  executors,  one  of  the  trustees  may  decline  one 

.  of  the  trusts  attempted  to  be  conferred  upon  him,  and  m.iy  accept  another  of  such 
trusts,  and  may  take  out  letters  testamentary  and  assume  the  duties  of  an  executor. 

A  lunatic  trustee,  who  is  also  an  executor,  may  be  removed  from  his  office  of  tru£le« 
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of  a  special  trust  not  connected  with  his  exeiutoiship,  without  interfering  °vith  a 
trust  conferred  upon  him  as  executor. 

W^hether  the  court  of  chancery  has  thn  power  to  remove  an  executor,  upon  a 
mere  petition  presented  by  some  of  the  persons  interested  in  the  estate,  and  with- 
out the  institution  of  a  suit  for  that  purpose  1     Qiusre. 

The  committe  of  a  lunatic  trustee,  or  of  a  lunatic  executor,  is  entitled  to  notice  of  an 
application  to  the  court  to  remove  such  trustee  or  executor.  And  if  the  alleged 
lunatic  has  no  committee,  the  court  will  direct  the  application  to  stand  over  until 
a  committee  shall  have  been  appointed. 

This  case  came  before  the  chancellor  upon  the  petition  of 
James  S.  Wadsworth  and  Elizabeth  Wadsworth  to  remove  W 
W.  Wadsworth  as  one  of  the  executors  and  trustees  under  thj 
will  of  his  father,  and  to  appoint  another  trustee  in  his  place,  so 
far  as  related  to  the  trust  created  for  the  benefit  of  the  petitionei 
E.  Wadsworth.  The  testator,  after  making  various  specific 
devises  and  bequests  of  portions  of  his  real  and  personal  estate, 
devised  rae-fourth  of  his  residuary  real  estate  to  his  two  sons 
J.  S.  Wadsworth  and  W.  W.  Wadsworth  and  to  his  son-in-law 
M.  Brimmer,  and  to  their  successors,  as  trustees  of  his  daughter 
Elizabeth ;  in  trust  to  receive  the  rents,  profits  and  income 
thereof  for  her  separate  use,  with  remainder  to  her  issue,  if  shj 
should  leave  any  at  her  death ;  and  if  she  should  die  without 
issue,  then  to  the  other  heirs  at  law,  of  the  testator,  in  fee. . 
And  the  trustees  were  authorized  to  lease  the  real  estate  em- 
braced in  the  trust,  for  terms  not  exceeding  twenty-one  years, 
or  to  sell  the  lands  and  re-invest  the  proceeds  in  other  lands,  or 
in  public  stocks,  or  bonds  and  mortgages  upon  the  same  trusts ; 
the  cestui  que  trust  assenting  to  such  sales  by  joining  in  the 
conveyances  of  the  lands.  He  also  bequeathed  one-fourth  of 
his  residuary  personal  estate  to  the  same  trustees ;  in  trust  in 
receive  and  pay  over  the  income  thereof  to  his  daughter  Eliza* 
beth  for  life,  with  power  to  her  to  dispose  of  the  principal  thereof 
by  will  at  her  death,  and  with  power  to  the  tiTistees  to  convert 
it  into  real  estate,  during  her  lifetime ;  to  be  held  by  them  upon 
the  same  trusts. 

He  devised  one  other  fourth  of  his  residuary  real  estate  to 
fhe  same  persons,  as  trustees  for  his  grandson  M.  Brimmer,  jun- 
ior, the  only  child  of  his  deceased  daughter,  upon  similar  tnist* 
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0.9  in  the  case  of  his  daughter  Elizabeth ;  with  power  to  accu- 
mulate the  rents,  profits  and  income  during  the  minority  of  his 
said  grandson ;  and  limiting  (he  remainder  in  fee  in  the  same 
manner.  And  he  bequeathed  one-fourth  of  his  residuary  per- 
sonal estate  to  them,  in  trust  for  the  use  of  such  grandson  until 
he  should  arrive  at  the  age  of  twenty-one,  and  then  to  pay  over 
the  capital  to  him. 

He  also  appointed  his  two  sons  and  his  son-in-law,  the  exec- 
utors of  his  will.  And  he  directed  and  empowered  them,  or  the 
survivor  or  survivors  of  them,  to  fulfil  all  contracts  made  by 
him  for  the  sale  of  lands,  and  to  execute  conveyances  to  the 
purchasers,  upon  the  receipt  of  the  purchase  moneys  due  upon 
Mch  contracts.  He  also  bequeathed  to  his  executors  $10,000 
ai  bank  stock,  in  trust  to  receive  and  apply  the  dividends  there- 
on, for  two  years,  to  the  improvement  of  common  schools  in 
this  state  ;  and  after  that  time,  either  to  continue  the  applica- 
tion of  the  dividends  for  that  object,  so  long  as  they  should 
think  proper,  or  to  sell  the  stock  and  divide  the  proceeds  among 
his  heirs. 

The  testator  died  in  1844,  and  all  the  executors  proved  the 
will  and  took  upon  themselves  the  execution  of  the  trust  as 
3uch  executors.  All  the  trustees  also  accepted  the  special  trust 
as  to.  the  one-fourth  of  the  residuary  real  and  personal  estate 
devised  and  bequeathed  in  trust  for  the  benefit  of  the  grandson 
of  the  testator ;  but  M.  Brimmer,  one  of  the  trustees,  refused  to 
accept  the  trust  as  to  the  one-fourth  of  the  residuary  real  and 
personal  estate  devised  and  bequeathed  in  trust  for  the  use  and 
benefit  of  the  testator's  daughter  E.  Wadsworth,  and  that  trust 
therefore  devolved  upon  the  other  trustees,  the  testator's  two 
sons ;  who  assumed  the  execution  thereof.  In  1846,  W.  W. 
Wadsworth  became  of  unsound  mind,  and  was  foimd  to  be  a 
lunatic  upon  a  commission  issued  to  inquire  into  the  fact. 
Upon  the  presenting  of  the  petition  for  the  removal  of  the  luna- 
tic, as  executor  and  trustee,  the  chancellor  directed  it  to  stand 
over  until  a  committee  of  the  person  and  estate  of  the  lunatic 
should  be  appointed,  and  that  such  committee  should  have  no- 
tice of  the  application.    Notice  of  the  application  was  given 
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accordingly,  and  the  petition  was  in  readiness  for  hearing 
and  decision  before  the  first  Monday  of  July,  1847 ;  but  after 
that  time,  and  before  the  actual  hearing  of  the  parties,  M. 
Brimmer,  one  of  the  executors,  and  one  of  the  trustees  of  the 
residuary  property  bequeathed  to  the  grandson,  of  the  testator, 
died. 

T.  Sedgwick,  for  the  petitioners. 

B.  D.  Silliman,  for  the  committee  of  the  lunatic. 

The  Chancellor.  The  common  law  has  made  no  pro- 
vision for  the  execution  of  a  joint  trust  by  one  of  the  trustees, 
where  the  co-trustee,  by  reason  of  lunacy  or  other  inability, 
becomes  incompetent  to  execute  the  trust.  This,  therefore, 
appears  to  be  a  proper  case  for  the  interposition  of  the  court  tc 
remove  the  lunatic  trustee,  under  the  provisions  of  the  revised 
statutes ;  so  that  the  trusts  both  as  to  the  res'iduary  estate  given 
to  the  daughter,  and  as  to  that  given  to  the  grandson  of  the  tes- 
tator, may  be  executed,  either  by  the  remaining  trustee,  or  by 
him  and  such  other  person  as  may  be  substituted  in  place  of 
the  lunatic.  So  far  as  relates  to  the  removal  of  the  lunatic 
trustee  from  both  of  these  trusts,  the  case  was  in  readiness  foi 
a  hearing  before  the  chancellor  previous  to  the  first  Monday  of 
July  last.  And  it  was  also  in  readiness  for  the  substitution  of 
a  new  trustee  in  the  place  of  the  lunatic,  so  far  as  related  In 
the  trust  for  the  benefit  of  E.  Wadsworth. 

Where  a  single  trust  is  created  it  is  not  competent  for  the 
court  to  remove  one  of  the  trustees  from  a  part  of  the  trust,  and 
to  appoint  another  in  his  place  to  act  with  the  co-trustee;  in  pan 
only.  But  in  this  case,  although  both  trusts  were  given  to  the 
same  persons  originally,  the  testator  appears  to  have  intended 
to  create  separate  and  distinct  trusts  in  relation  to  the  portions 
of  the  residuary  estate  conveyed  in  trust  for  the  use  of  hia 
daughter  and  grandson  respectively.  And  both  were  separate 
and  distinct  from  the  trusts,  and  trust  powers,  which  the  testa- 
tor intended  to  confer  upon  the  same  persons  in  their  charactef 
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of  exec  J  tors.  Brimmer,  therefore,  was  authorized  to  decline 
the  trust  attempted  to  be  conferred  upon  him,  as  a  trustee  of 
the  residuary  estate  given  to  the  testator's  daughter,  and  at  the 
same  time  to  accept  the  trust  as  to  the  fourth  of  the  residuary 
estate  devised  and  bequeathed  to  the  testator's  grandson ;  and 
also  to  take  out  letters  testamentary  and  assume  the  duties  of 
ati  executor. 

So  also  the  lunatic  may  be  removed,  as  one  of  the  trustees  of 
each  of  the  special  trusts,  without  interfering  with  the  trust 
conferred  upon  him  as  one  of  the  executors  of  the  testator's  will. 
And  I  think  the  counsel  for  the  committee  is  right  in  supposing 
that  there  is  nothing  in  this  case  rendering  it  proper  for  the 
court  to  remove  the  lunatic  as  one  of  the  executors  of  his 
father's  estate ;  even  if  the  court  of  chancery  has  the  power  to 
remove  an  executor  upon  a  mere  petition,  presented  by  some  of 
the  persons  interested  in  the  estate,  and  without  the  institution 
of  a  suit  for  that  purpose ;  which  power  is  at  least  doubtful. 
[See  Van  WycKs  case,  1  Barb.  Ch.  Reji.  565.)  From  the 
facts  admitted  by  the  petitioners  it  is  rendered  very  probable, 
that  the  derangement  of  W.  W.  Wadsworth  is  only  temporary  ; 
and  that  he  will  in  time  be  entirely  restored  to  the  possession 
•  of  his  mental  faculties,  as  they  existed  previous  to  the  fall  which 
caused  his  lunacy.  And  the  statute  has  made  ample  provision 
for  the  case  of  the  lunacy  of  one  executor  or  administrator, 
where  there  are  others  in  existence  who  are  competent  to  act ; 
by  authorizing  the  latter  to  proceed  and  execute  the  duty  alone. 
[2R.  S.  78,  §  44.)  The  petitioner,  J.S.  Wadsworth,  by  the 
death  of  one  of  his  co-executors  and  the  lunacy  of  the  other, 
is  for  the  time  being  the  sole  executor  of  his  father's  will,  and 
"s  authorized  alone  to  execute  the  trusts  thereof.  And  he  may 
also  execute  the  power  in  trust,  devised  by  the  testator  to  his 
executors,  to  give  conveyances  for  lands  which  the  testator  had 
contracted  to  sell  in  his  lifetime. 

So  much  of  the  petition,  therefore,  as  prays  for  the  removal  of 
the  lunatic  from  the  executorship  must  be  denied.  But  so 
much  thereof  as  seeks  to  remove  him,  as  trustee,  from  each 
of  the  special  trusts  before  referred  to,  must  be  granted  ;  as  those 
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trusts  cannot  be  executed  during  his  lunacy  without  lemoving 
him  as  one  of  the  trustees.  And  as  the  new  tnistee,  proposed 
by  the  petitioners,  appears  to  be  competent  and  responsible,  so 
as  to  protect  not  only  the  interest  of  the  cestui  que  trust,  but 
also  the  contingent  interest  of  those  whose  remainders  In  fee 
raaybe  affected  by  the  power  to  sell  and  re-invest  the  trust  prop' 
erty,  the  order  will  direct  that  he  be  substituted  as  the  trustee, 
in  the  place  of  the  lunatic,  in  relation  to  the  trust  of  the  one- 
fourth  of  the  testator's  residuary  estate  devised  and  bequeathed 
for  the  use  and  benefit  of  Elizabeth  Wadsworth  for  life. 

Martin  Brimmer,  the  other  trustee  of  the  one-foui'th  of  the 
testator's  residuary  estate  devised  and  bequeathed  for  the  use 
and  benefit  of  the  grandson,  was  not  dead  on  the  first  Monday 
of  July  last ;  aiid  the  petition,  which  was  presented  previous  to 
that  time,,did  not  ask  for  the  appointment  of  a  new  trustee,  in 
the  place  of  the  lunatic,  in  reference  to  that  trust.  If  this  sub- 
sequent event,  therefore,  renders  the  appointment  of  a  new 
trustee  in  the  place  of  the  lunatic  desirable,  in  relation  to  that 
trust,  the  chancellor  has  no  jurisdiction  to  make  that  appoint- 
ment ;  but  an  application  for  that  purpose  must  be  made  to  the 
new  supreme  court.  The  order  therefore  will  merely  direct  the 
removal  of  the  lunatic  from  that  trust,  without  substituting  an- 
other in  his  place ;  leaving  the  petitioner  J.  S.  Wadsworth  to  ex- 
ecute that  trust  as  the  sole  surviving  trustee.  But  the  order  must 
specify  that  it  is  to  be  without  prejudice  to  the  right  of  Brim- 
mer, the  cestui  que  trust,  or  his  guardian,  or  any  other  person 
interested  in  the  due  execution  of  that  trust,  hereafter  to  apply 
to  the  supreme  court,  in  equity,  to  appoint  a  new  trustee  in  the 
place  of  the  lunatic  who  is  removed  by  such  .order  of  the  chan- 
cellor ;  the  applicant  for  such  appointment  giving  due  notice 
10  the  surviving  trustee,  and  to  the  committee  of  the  lunatic 
oud  other  persons  interested  in  such  appointment. 

Order  accordingiV' 
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The  l3th  eection  of  the  title  of  the  revised  statutes  relative  to  the  sale  of  the  real 
estate  of  a  testator  or  intestate,  is  not  applicable  to  a  decree  in  chancery  against 
administrators,  after  the  death  of  their  intestate ;  so  as  to  make  such  decree  con- 
clusive evidence  of  the  indebtedness  of  the  decedent,  as  against  the  heirs  and 
other  persons  interested  in  his  real  estate,  upon  a  proceeding  before  the  surrogate 
for  the  sale  of  such  real  estate  to  pay  debts. 

Rut  a  decree  against  the  administrators  is  conclusive  evidence  of  the  indebtedness, 
as  against  them,  upon  the  hearing  before  the  surrogate  on  the  preliminary  order, 
lequiring  them  to  show  cause  why  they  should  not  be  ordered  to  mortgage,  lease, 
or  sell  the  real  estate  of  the  intestate,  for  the  payment  of  his  debts. 

The  administrators  are  estopped,  by  such  a  decree,  from  alleging  that  the  debt  was 
not  due  at  the  time  the  decree  against  them  was  rendered ;  or  from  insisting  that 
the  claim  of  the  creditor  was  barred  by  the  statute  of  limitations,  previous  to  the 
commencement  of  the  suit  in  which  the  decree  was  entered. 

i  decretal  order  in  a  suit  in  chancery,  made  during  the  life  of  the  defendant  in  such 
suit,  establishing  a  partnership  between  him  and  the  complainant,  and  directing 
an  account  to  be  taken  between  them  in  reference  to  the  partnership  transactions, 
is  conclusive  evidence  against  the  heirs  of  such  defendant,  as  well  as  against  his 
personal  representatives,  upon  a  proceeding  before  the  surrogate  for  the  sale  of 
the  real  estate  of  the  deceased  defendant,  for  the  payment  of  his  debts — not  only 
of  the  existence  of  the  partnership  but  also  of  the  right  of  the  complainant  in  that 
suit  to  call  him  to  account  j  and  also  that  such  right  was  not  barred  by  the  lapse  of  ■ 
time,  or  otherwise,  at  the  time  such  decretal  order  was  made. 

A-lthough  a  suit  in  chancery  abates,  by  the  death  of  one  of  the  parties,  after  the 
making  of  a  decretal  order  therein,  directing  an  account  to  be  taken  between  the 
parties,  the  rights  established  by  such  decretal  order  are  not  lost,  or  impaired,  by 
such  abatement  of  the  suit. 

The  act  of  April,  1843,  to  amend  the  act  concerning  the  proof  of  wills,  dec.  was  not 
retroactive  in  its  operation ;  so  as  to  make  a  decree  against  administrators  which 
had  been  obtained  previous  to  its  passage  for  a  debt  due  by  their  intestate,  prima 
facie  evidence  of  the  amount  of  the  debt  as  against  the  heirs  and  other  persons  in- 
terested m  the  real  estate  of  the  intestate. 

Whether  the  legislature  can  rightfully  declare  that  the  result  of  a  litigated  suit 
against  one  person  shall  be  evidence  against  another,  to  affect  rights  of  the  latter 
which  had  accrued  previous  to  the  passage  of  the  statute  t     Qiuzre. 

The  act  of  April,  1843,  does  not  charge  the  real  estate  of  a  decedent  with  the  costs 
of  the  suit  in  wliich  a  judgment,  or  decree,  against  his  personal  representatives  has 
been  obtained.  It  only  makes  the  judgment,  or  decree,  presumptive  evidence  of  the 
existence  and  of  the  amount  of  the  debt  due  from  the  decedent ;  for  the  purpose 
of  «n  application  to  the  surrogate  for  an  order  to  sell  the  real  estate. 

TbtX  statute  does  not  authorize  the  surrogate  to  direct  the  sale  of  real  estate  of  i 
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deceased  debtor  to  pay  costs  which  had  not  been  awardet,  to  the  creditor,  againil 
the  decedent,  at  the  time  of  the  death  of  the  latter. 
t1  pon  an  application  to  a  surrogate,  by  a  creditor  whose  debt  has  been  liquidatod  by 
a  decree  in  chancery,  for  the  sale  of  the  real  estate  of  a  deceased  debtor,  parol  tes- 
timony cannot  be  received  to  show  upon  what  evidence  the  master  based  his  de- 
cisian  as  to  particular  items  of  the  account,  on  the  reference  to  take  an  account  in 
the  suit  in  which  the  creditor's  decree  was  obtained.  But  to  rebut  the  (mina 
facie  evidence  of  the  correctness  of  the  master's  decision,  the  whole  evidence  before 
him  should  be  produced. 

This  was  an  appeal,  by  the  heirs  and  tertenants  of  T.  M, 
Wood  deceased,  from  an  order  of  the  surrogate  of  the  county 
of  Onondaga,  estabhshing  a  debt  against  the  estate  of  the  dece- 
dent, and  directing  the  surviving  administrator  to  sell  certain 
real  estate,  of  which  the  intestate  died  seised,  for  the  payment 
and  satisfaction  of  that  debt. 

The  respondent,  in  1825,  filed  his  bill  in  the  court  of  chan- 
cery against  T.  M.  Wood,  the  decedent,  for  an  account  and 
settlement  of  certain  partnership  transactions  arising  out  of  a 
copartnership  which  had  existed  between  the  parties  some  yeara 
before  that  time.  The  cause  was  heard  upon  pleadings  and 
proofs.  And  in  October,  1833,  the  vice  chancellor  of  the  fifth 
circuit,  to  whom  the  cause  had  been  referred  for  hearing  and 
decision,  made  a  decree  establishing  the  partnership,  and  direct- 
ing that  an  account  should  be  taken  between  the  parties  in 
reference  to  the  partnership  transactions ;  and  giving  special 
directions  as  to  the  manner  of  taking  the  account,  and  the 
mode  of  charging  interest,  and  directing  that  each  party  should 
We  charged  with  such  portions  of  the  real  estate  as  he  had  sold 
or  taken  the  exclusive  possession  of,  for  his  own  use  and  bene- 
fit ;  reserving  all  other  questions  and  directions  until  the 
coming  in  of  the  master's  report.  That  decree  was  affirmed  by 
the  chancellor,  upon  appeal,  with  a  slight  modification.  And 
Wood,  the  defendant,  having  died  in  1836,  after  the  argument 
but  before  the  decision  of  the  chancellor  upon  that  appeal,  the 
decree  of  affirmance  was  directed  to  be  entered  nunc  pro  tunc 
an  of  the  time  of  such  argument. 

Letters  of  administration  were  granted  upon  the  estate  of  th<i 
decedent  in  February  1836,  and  the  cause  was  subsequently 
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revived  against  the  administrators.  Upon  the  taking  of  the  ao 
count  before  the  master,  which  commenced  in  October,  1837 
the  administrators  appeared  and  litigated  the  matter.  And 
they  excepted  to  the  master's  report,  and  to  his  further  report, 
and  were  heard  before  the  vice  chancellor  upon  those  exceptions, 
and  upon  the  equity  reserved  in  the  decree  of  October,  1833,  and 
before  the  chancellor  upon  one  appeal  to  him  from  the  decision 
of  the  vice  chancellor  on  exceptions  to  the  master's  report.  The 
balance  found  due  from  the  decedent  upon  that  accounting,  as 
settled  by  the  vice  chancellor,  upon  exceptions  to  the  master's 
amended  report,  and  affirmed  by  the  chancellor  upon  appeal, 
was  $4,869,02,  with  interest  from  the  first  of  May,  1839  ;  which 
was  the  date  of  the  master's  first  report.  For  that  amount,  to- 
gether with  the  costs  of  the  suit,  the  vice  chancellor  made  a 
decree  against  the  surviving  administrators,  on  the  2d  of  May, 
1843 ;  and  he  directed  the  amount  of  the  debt,  interest,  and 
costs  to  be  paid  and  collected  from  the  personal  estate  of  the 
intestate  in  the  hands  of  his  surviving  administrators.  The 
costs  of  the  suit,  previous  to  the  death  of  T.  M.  Wood,  were 
taxed  at  $254;.  and  the  costs  subsequent  to  that  time  at 
$550,58. 

The  respondent  being  unable  to  collect  his  decree  of  the  sur- 
viving administrators,  applied  to  the  surrogate,  in  September,l 843, 
for  an  order  that  they  should  show  cause  why  they  should  not  be 
directed  to  sell  certain  real  estate  of  which  the  intestate  died  seis- 
ed, to  pay  the  amount  of  the  decree.  Upon  the  return  of  the  cita- 
tion the  administrators  appeared  and  objected  that  the  decree  was 
not  evidence  of  an  indebtedness  for  which  they  could  be  required 
to  sell  real  estate ;  and  made  various  other  objections  which  were 
overruled  by  the  surrogate.  And  the  usual  order  was  thereupon 
made,  directing  all  persons  interested  in  the  real  estate  of  the 
intestate  to  show  cause  why  authority  and  directions  should  not 
be  given  to  the  administrators  to  sell.  Upon  the  return  of  the 
latation,  the  heirs  and  occupants  of  the  lands  appeared  by  their 
counsel,  and  the  claimant  then  produced  in  evidence  the  enrol- 
led decree.  The  counsel  for  the  appellants  thereupon  objected 
that  the  derree  against  the  administrators  was-  not  evidence 
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against  the  persons  interested  in  the  lands,  so  as  to  authorize 
the  surrogate  to  make  an  order  of  sale.  They  also  alleged  thai 
the  respondent's  debt  had  been  paid  ;  that  the  decree  was  ob' 
tained  by  fraud ;  that  the  claim  was  barred  by  the  statute  of 
limitations  before  the  commencement  of  the  suit,  against  the  in- 
testate, in  the  court  of  chancery ;  that  the  time  for  applying  tc 
the  surrogate  had  elapsed  before  this  application  was  made ; 
that  an  order  was  made  and  published  in  August,  1836,  requir- 
ing the  creditors  to  exhibit  their  claims  against  the  estate  of 
the  decedent,  on  or  before  the  fourth  Monday  of  February,  1837, 
and  that  the  respondent  never  presented  any  claim  to  them  ; 
that  they  had  obtained  two  orders  for  the  sale  of  real  property 
of  the  decedent,  for  the  payment  of  debts,  and  had  brought  the 
proceeds  of  the  sales  into  the  surrogate's  office  for  distribution, 
and  that  the  surrogate  had  given  due  notice  to  the  creditors  to 
appear  before  him,  in  December,  1842,  and  exhibit  and  prove 
their  claims  against  the  estate,  for  the  purpose  of  enabling  him  to 
make  a  distribution  of  the  proceeds  of  such  sales  among  the  cred- 
itors ;  and  that  the  respondent  did  not  appear  and  prove  his  de- 
mand or  make  any  claim  therefor ;  that  in  1841,  the  accounta 
of  the  administrators  were  finally  settled  before  the  surrogate, 
as  to  the  administration  of  the  personal  estate  ;  on  which  occa- 
sion all  the  creditors  were  duly  notified  to  attend  such  settlement, 
but  the  respondent  did  not  attend  to  make  any  claim ;  and  that 
the  rights  and  interests  of  several  of  the  heirs  to  the  lands  of  the 
intestate  had  been  sold  and  conveyed  to  bona  fide  purchasers 
before  the  institution  of  these  proceedings. 

The  counsel  for  the  appellants  thereupon  offered  to  prove,  by 
testimony  not  produced  before  the  master,  that  the  statement 
of  the  accounts  by  the  latter  was  incorrect,  and  that  the  claims 
allowed  by  him  were  not  valid  claims  against  the  estate  of  the 
intestate.  And  the  surrogate,-,  after  hearing  counsel  for  the  sev- 
eral parties,  decided  that  as  against  the  heirs  and  other  persons 
mterested  in  the  estate  of  the  decedent  upon  this  proceeding, 
the  decree  was  only  prima  facie  evidence  of  the  indebtedness, 
nnd  that  they  were  at  liberty  to  introduce  proof  to  impeach  it 
Both  parties  then  introduced  evidence  in  reliti^n  to  the  contest 
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ed  items  of  the  account.  And  the  surrogate  thereupon  decided 
and  decreed  that  the  estate  of  the  deceased  was  indebted  t« 
Byington  on  the  24th  of  Septembei-,  1845,  the  day  of  the  date 
of  that  decree,  in  the  sum  of  $7,973,64.  This  amount  included 
the  whole  debt  and  costs  and  interest  decreed  by  the  vice  chan- 
cellor to  be  paid,  including  the  interest  on  the  costs  from  the 
25th  of  July,  1843,  when  those  costs  were  taxed.  And  the  de- 
cree or  order  of  the  surrogate  directed  G.  Lawrence,  the  then 
sole  surviving  administrator,  to  sell  certain  real  estate  of  the 
intestate,  described  in  such  order,  to  satisfy  the  debt  declared 
by  the  sm'rogate  to  be  due  to  the  respondent. 

G.  Lawrence,  for  the  appellants. 

/  R.  Lawrence,  for  the  respondent. 

The  Chancellor.  The  first  question  for  consideration, 
LU  this, appeal,  is.as  to  the  effect  of  the  decree  in  chancery,  of 
'May,  1843,  as  evidence  of  the  indebtedness  of  the  intestate,  as 
against  the  heirs  and  other  persons  interested  in  his  real  estate. 
The  counsel  for  the  respondent  is  wrong  in  supposing  that  the 
13th  section  of  the  title  of  the  revised  statutes,  relative  to  the 
sale  of  real  estate  of  a  testator  or  intestate,  (2  R.  S.  102,)  is  ap- 
plicable to  this  case ;  so  as  to  make  the  decree  of  the  vice  chan- 
cellor conclusive  evidence  of  the  indebtedness  of  the  decedent, 
as  against  the  persons  interested  in  bis  real  estate,  upon  a  pro- 
ceeding before  the  surrogate  for  the  sale  of  such  real  estate  to 
pay  his  debts.  That  section  is  in  terms  limited  to  judgments 
recovered  against  executors  or  administrators  in  courts  of  law. 
The  decree,  however,  was  conclusive  evidence  of  the  indebted- 
ness, as  against  the  administrators,  on  the  hearing  upon  the 
preliminary  order,  requiring  them  to  show  cause  why  they 
should  not  be  ordered  to  mortgage,  lease,  or  sell  the  real  estate 
for  the  payment  of  the  debts.  None  of  the  objections  made  by 
them,  therefore,  upon  the  hearing  on  that  preliminary  order 
for  the  administrators  to  show  cause,  were  well  taken.  For, 
oy  the  decree  in  the  chancery  suit,  tbw  were  estopped  frcra 
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alleging  that  the  debt  was  not  due  at  the  time  of  the  decree 
against  them,  or  that  the  respondent's  claim  was  barred  by 
the  statute  of  limitations  before  the  chancery  suit  was  com- 
menced. , 

And,  against  the  heirs  and  other  persons  interested  in  the 
real  estate  of  the  intestate,  the  enrolled  decree,  even  if  it  was 
not  prima  facie  evidence  of  the  indebtedness,  was  properly  recei^isd 
in  evidence  by  the  surrogate.  For  the  decretal  order  of  Octo 
ber,  1833,  made  in  the  lifetime  of  the  intestate,  was  conclusivB 
evidence  against  his  heirs,  as  well  as  against  his  personal  rep- 
resentatives, not  only  of  the  existence  of  the  partnership  but 
also  of  the  right  of  the  complainant  to  call  him  to  account ; 
and  that  such  right  was  not  barred  by  lapse  of  time,  or  other- 
wise, at  the  time  that  decretal  order  was  made.  It  likewise 
settled  the  principles  upon  which  the  account  was  to  be  taken 
between  the  parties.  So  that  if  the  present  proceedings  had 
been  instituted  previous  to  the  revival  of  that  suit  against  the 
administrators,  the  surrogate,  in  ascertaining,  the  indebtedness 
of  the  intestate,  would  have  been  bound  to  take  the  account 
between  the  parties  upon  the  basis  of  the  decretal  order  of  Oc- 
tober, 1833.  For,  although  the  suit  abated  by  the  death  of  the 
defendant,  the  rights  established  by  that  decretal  order  were 
not  lost  or  impaired  by  such  abatement. 

The  proviso  to  the  act  of  the  ISth  of  April,  1843,  to  a.-nend 
the  act  concerning  the  proof  of  wills,  &c.  (Laws  of  1843,  p. 
229,)  and  which  became  a  law  on  the  eighth  of  May,  in  thj 
same  year,  declares  that  a  judgment  or  decree,  against  an  exe- 
cutor or  administrator,  obtained  upon  a  trial  or  hearing  upon 
the  merits,  shall  be  prima  facie  evidence  of  the  debt  before 
the  surrogate.  It  will  be  seen  that  this  act  weiit  into  operation 
six  days  subsequent  to  the  final  decree  of  the  vice  chancellor, 
against  the  administrators,  and  some  months  after  the  decree 
upon  the  exceptions,  which  finally  determined  the  balance  due 
from  the  intestate,  to  the  complainant  in  the  chancery  suit,  in- 
eluding  the  interest  to  the  first  of  May,  1839.  And  the  ques- 
tion is,  whether  this  act  of  April,  1843,  is  retroactive  in  its 
operafion ;  so  as  to  make  a  decree  which  had  previously  be?n 
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obtained  against  the  administrators,  prima  facie  evidence  of  the 
existence  of  the  debt  as  against  the  heirs  and  others  interested 
in  the  lands,  who  have  had  no  opportunity  to  contest  the  suit : 
and  who,  during  the  pendency  thereof,  had  no  interest  in  tlie 
result.  A  statute  so  materially  affecting  the  rights  of  third 
persons,  who  were  mere  strangers  to  the  suit,  ought  to  be  con- 
strued strictly.  Indeed,  it  is  a  matter  of  doubt  whether  the 
legislature  can  rightfully  declare  that  the  result  of  a  litigated 
suit  against  one  person  shall  be  evidence  against  another,  to 
affect  rights  of  the  latter  which  had  accrued  previous  to  the 
passage  of  the  statute  establishing  such  a  rule  of  evidence.  I 
therefore  conclude,  in  this  case,  that  the  decree  against  the  ad- 
ministrators, before  the  act  of  April,  1843  took  effect  as  a  law. 
was  not  even  prima  facie  evidence  of  the  amount  of  the  debt, 
as  against  those  who  were  interested  in  the  real  estate  of  the 
decedent. 

Rejecting  the  decree,  however,  even  as  prima  facie  evidence 
of  the  state  of  accounts  between  the  complainant  in  that  suit 
and  T.  M.  Wood,  and  having  reference  to  the  decretal  order 
of  October,  1833,  merely  as  establishing  the  right  to  an  account, 
and  the  principles  upon  which  that  account  was  to  be  taken 
between  the  parties,  I  think  there  was  sufficient  evidence  be- 
fore the  surrogate,  to  show  that  the  balance  due  to  the  respon- 
dent, was  as  much  as  was  finally  allowed  in  the  chancery  suit ; 
including  the  interest  as  it  was  directed  to  be  computed  by  the 
decretal  order  of  1833. 

The  surrogate  erred,  however,  in  including  the  costs  of  the 
chancery  suit,  and  the  interest  upon  those  costs,  as  a  part  of  the 
debt  due  to  Byington  ;  for  the  payment  of  which  the  adminis- 
trator was  to  be  directed  to  sell  real  estate.  At  the  time  of  the 
death  of  T.  M.  Wood  no  decree  had  been  made  establishing 
the  right  of  the  complainant  Byington  to  costs.  The  act  of 
April,  1843,  does  not  charge  the  real  estate  with  the  costs  of 
the  suit  in  which  the  judgment  or  decree  against  the  personal 
representatives  is  obtamed;  but  merely  makes  the  judgment 
or  decree  presumptive  evidence  of  the  existence  and  tha 
amount  of  the  debt  due  from  the  t  ■istator ;  frr  the  purposes  of 
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the  application  to  the  surrogate  for  an  order  of  sale.  It  maj 
be  perfectly  equitable  and  just  that  the  costs  of  the  litigation 
with  the  executor  or  administrator,  and  also  those  incurred  in 
the  lifetime  of  the  decedent,  should  be  charged  on  the  real 
estate ;  where  they  have  been  awarded  against  his  personal  rep- 
resentatives ;  to  be  paid  out  of  the  estate  in  their  hands.  But 
the  statute  has  not  authorized,  the  surrogate  to  direct  the  sale 
of  real  estate  to  pay  costs,  which  had  not  been  awarded  to  the 
creditor,  against  the  decedent,  at  the  time  of  his  death.  For 
these  reasons,  the  sum  of  $926,60,  being  the  amount  of  the 
costs  and  the  interest  thereon  from  the  time  of  taxation,  which 
the  surrogate  erroneously  included  as  a  part  of  the  debt  due 
from  the  estate  on  the  24th  of  September,  1845,  must  be  de- 
ducted ;  and  the  order  appealed  from  must  be  so  modified  as 
to  declare  that  a  balance  of  $7,047,04,  only  was  due,  at  the  last 
mentioned  date. 

The  surrogate  was  right  in  refusing  to  permit  parol  testimo- 
ny to  be  given  as  to  the  pai'ticular  evidence  upon  which  the 
master  based  his  decision  as  to  certain  items  of  the  account. 
If  these  appellants  wished  to  show  what  testimony  was  given 
before  the  master,  they  should  ha~ve  called  for  all  the  evidence 
before  him ;  as  the  same  was  taken  down  and  certified  to  the 
court,  upon  the  hearing  of  the  exceptions.  And  the  testimony 
of  the  administrator  was  properly  rejected  ;  because  it  appeared 
that  he  was  interested  in  resisting  the  application — he  having 
guarantied'  the  payment  of  the  bond  and  mortgage  upon  the 
premises  which  he  had  assigned. 

The  neglect  to  report  the  debt  to  the  administrator,  is  not  a 
bar  to  the  proceedings  against  the  lands  of  the  decedent,  and 
the  subsequent  decree  in  the  chancery  suit  was  conclusive  evi- 
dence that  the  complainant's  demand  was  not  barred  as  against 
the  administrators.  Neither  does  there  appear  to  have  been 
any  irregularity  in  the  taking  of  the  testimony. 

The  order  appealed  from  must,  therefore,  be  modified  as  to 
the  amount,  in  the  manner  before  suggested ;  and  in  all  other 
respects  it  is  to  be  afl&rmed.  Neither  party  is  to  have  costs  aa 
against  the  other,  upon  this  appeal.     The  decree  is  to  be  enter 
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ed  nunc  pro  tunc,  as  of  the  time  when  the  answer  to  the  peti- 
tion of  appeal  was  filed,  and  the  proceedings  are  to  be  remitted 
to  the  surrogate  of  the  county  of  Onondaga. 


DoDD  and  others,  ex'rs,  &c.  vs.  Astor. 

A.  motion  once  made  and  denied  upon  the  merits,  without  reserving  the  richt  to 

renew  it,  cannot  be  made  a  second  time,  without  leave  of  the  court. 
After  an  order  of  a  vice  chancellor,  denying  an  application  upon  the  merits,  hag 

been  affirmed  by  the  appellate  court,  it  is  erroneous  for  him  to  permit  the  former 

motion  to  be  renewed  and  to  grant  the  application, 
A.  complainant  vdll  not  be  allowed  to  amend  his  bill  so  as  to  make  a  new  case. 

alter  the  proofs  in  the  cause  have  been  taken  and  closed. 

This  case  came  before  the  chancellor  upon  an  appeal,  by 
Ibe  complainants,  from  an  order  of  the  vice  chancellor  of  the 
first  circuit,  denying  their  application  for  leave  to  amend  the 
bill  filed  in  this  cause.  The  bill  was  filed  by  Moses  Dodd,  the 
testator  of  the  complainants,  for  the  specific  performance  of  an 
agreement,  made  about  thirty  years  previous  to  the  filing  of 
the  complainant's  bill,  to  execute  a  lease  for  the  term  of  twenty- 
one  years,  from  the  1st  of  May,  1814,  with  the  privilege  of  two 
renewals.  The  bill,  which  was  sworn  to,  contained  many  other 
particulars  of  the  alleged  contract ;  all  of  which  were  denied 
in  the  answer  of  the  defendant.  And  the  answer  set  up  an 
entirely  different  contract ;  a  contract  for  a  lease  for  twenty-one 
years  from  the  1st  of  May,  1813,  with  the  privilege  of  only 
one  renewal ;  and  which  lease  was  to  be  given  only  upon  the 
payment  of  certain  moneys  advanced  by  the  defendant  to  the 
complainant.  The  original  complainant  died  before  the  com- 
ing in  of  the  answer,  and  the  suit  was  revived  by  his  executors; 
who  afterwards  filed  a  replication  to  the  answer,  and  proceeded 
to  take  proofs  in  the  cause.  The  proofs  were  regularly  closed, 
and  the  cause  was  about  to  be  heard  upon  pleadings  and 
proofs,  when  tne  complainants,  finding  that  they  could  no( 
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estEtblish  the  alleged  contract  set  out  in  their  bill,  made  an  ap 
plication  for  leave  to  amend  -he  bill  of  their  testator,  by  stating 
therein  the  making  of  such  a  contract  as  was  set  forth  in  the 
defendant's  answer.  The_yice  chancellor  denied  the  applica- 
tion, and  his  decision  was  affirmed  by  the  chancellor  upon 
appeal.  The  complainants,  thereupon,  and  without  having 
obtained  any  leave  to  renew  the  motion,  either  upon  the  denial 
of  the  original  motion  by  the  vice  chancellor,  or  upon  the 
affirmance  thereof  by  the  chancellor,  made  a  new  application 
to  amend,  so  as  to  make  their  bill  conform  to  the  answer  of 
the  defendant  in  the  statement  of  the  contract.  The  vice 
chancellor  denied  this  last  application,  with  costs;  and  from 
that  decision  the  complainants  have  now  appealed  to  the 
chancellor. 

D.  Marvin,  for  the  appellants. 

J.  Miller,  for  the  respondent. 

The  Chancellor.  The  application  of  the  appellants  was 
properly  denied,  upon  the  ground  that  it  was  in  substance  a 
renewal  of  a  former  application,  without  leave  of  the  court ; 
after  such  former  application  had  been  denied,  upon  the  merits, 
without  reserving  the  right  to  renew  the  motion  to  amend 
upon  a  new  state  of  facts.(a)  Indeed  the  former  applicatiou 
was  denied  upon  the  same  facts,  substantially.  For  although 
the  solicitor  of  the  complainants  had  discovered  that  there  were 
Bome  technical  defects  in  the  papers  upon  which  the  first  appli- 
cation was  founded,  the  affidavit  of  the  defendant's  solicitor 
showed  that  no  objection,  upon  that  ground,  was  made  either  be 
fore  the  vice  chancellor  or  on  the  hearing  before  the  chancelloi 
upon  the  appeal.  It  would  therefore  have  been  erroneous  for 
the  vice  chancellor  to  grant  the  second  motion,  after  his  former 
order  denying  the  application  upon  the  merits  had  beeu  af- 
firmed by  the  appellate  court. 

(si)See  irUH  v.  FayerfwUher,  (l  Bart.  Sstp.  Coitrt  Rep.  12,  7i) 
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4 gain;  there  is  nothing  in  the  case  lendering  it  proper  that 
the  extraordinary  relief  asked  for  should  be  granted  in  this 
stage  of  the  suit.  And  from  an  examination  of  the  pleadings 
and  proofs,  I  am  satisfied  that  the  complainants  ought  not  to 
succeed,  even  if  the  bill  is  amended,  in  the  manner  asked 
for  in  the  petition,  by  striking  out  the  whole  statement  of 
the  contract  as  sworn  to  in  the  bill  and  substituting  the 
contract  stated  in  the  answer.  The  last  mentioned  contract 
the  complainant  refused  to  perform,  although  the  defendant 
offeied  him  a  lease  upon  the  terms  in  that  contract  men- 
tioned. And  having  assigned  his  interest  in  the  premises,  for 
the  benefit  of  his  creditors,  in  connection  with  his  other  prop- 
erty, more  than  twenty  years  before  the  filing  of  his  bill,  and 
allowed  the  defendant  to  use  the  premises  as  his  own,  and  in 
hostility  to  the  claim  of  the  assignees,  for  fourteen  or  fifteen 
years,  the  right  to  file  a  bill  for  a  specific  performance  was 
barred,  both  as  against  him  and  against  his  assignees,  to  whom 
the  assignment  was  made  in  1821. 

The  revised  statutes  have  limited  the  right  to  file  a  bill  in 
equity,  when  the  jurisdiction  of  the  court  is  not  concurrent  with 
that  of  courts  of  law,  in  relation  to  the  relief  sought,  to  ten 
years  after  the  right  to  file  a  bill  accrued.  Here  the  testimony 
conclusively  shows  that  more  than  ten  years  before  the  filing 
of  the  bill,  the  defendant  Astor  was  not  only  in  the  undisturbed 
possession  of  the  premises,  claiming  them  as  his  own,  but  that 
lie  had  for  considerably  more  than  ten  years  refused  to  re- 
cognize any  right  or  interest  of  the  complainant  or  his  assigns 
in  the  premises,  either  at  law  or  in  equity,  or  to  any  part  of 
the  rents  or  profits  thereof.  The  claim  was  therefore  barred 
by  the  statute  of  limitations  before  the  re-assignment  of  the 
premises  to  Dodd.  And  that  re-assignment  was  also  void ; 
because  it  was  an  attempt  to  transfer  a  claim  to  real  estate, 
held  adversely  to  such  claim,  and  for  the  purpose  of  litigation- 
merely.  No  interest  whatever  passed  to  the  original  complain- 
ant in  this  suit  by  vu'tue  of  the  re-assignment ;  and  he  could 
not  sustain  a  bill  for  relief  founded  thereon.  It  was  upon  these 
grounds,  as  well  as  upon  the  principle  that  it  wa?  improper  to 
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allow  the  complainant  to  amend  hia  bills  so  as  to  make  sub- 
stantially a  new  case,  after  the  parties  had  taken  their  proofs 
in  the  cause,  that  I  aflSrmed  the  order  of  the  vice  chancellor 
denying  the  first  application. 

The  order  appealed  from  in  the  present  case,  must  therefore 
Fie  affirmed  with  costs. 


Burhans  and  others  vs.  Burhans  and  others. 

A  decree  for  a  jsartition  cannot  be  made  unless  all  the  persons  interested  in  the 
premises  are  made  parties  to  the  suit. 

A  grant  of  lands  is  void,  and  passes  no  title  whatever  to  the  grantee,  if  at  the  lime 
of  the  delivery  of  the  conveyance  of  such  lands,  they  are  in  the  actual  possession 
of  a  third  person  claiming  under  a  title  adverse  to  that  of  the  grantor. 

A  party  applying  for  a  partition  of  lands  must  not  only  have  a  present  estate  in  the 
premises,  of  which  partition  is  sought,  as  a  joint  tenant  or  a  tenant  in  common, 
but  he  must  also  be  actually  or  constructively  in  the  possession  of  his  undivided 
share  or  interest  in  such  premises. 

[t  was  the  intention  of  the  revisers  to  exclude  a  party  from  instituting  a  partition 
suit,  for  the  partition  of  premises  held  adversely  to  him,  until  after  he  had  obtained 
possession  of  his  share  of  the  premises,  or  some  part  thereof,  by  ejectment  or 
otherwise.  '  > 

Where  a  bill  is  filed  for  a  partition  of  premises  which  are  held  adversely  to  the 
complainant,  but  there  is  nothing  in  the  bill  showing  the  adverse  possession,  the 
defendant  must  set  up  that  defence  by  plea  or  answer. 

But  it  is  not  necessary  for  the  defendant  to  set  up  the  defence  of  adverse  possession 
specially,  ih  his  answer,  or  by  plea,  where  the  fact  that  the  premises  are  held  ad- 
versely to  the  complainant,  is  distinctly  stated  in  the  bill  itself 

The  proper  course  for  the  court,  where  the  lands  of  which  partition  is  sought  are 
held  adversely  to  the  complainant^  is  to  dismiss  the  bill,  as  prematurely  filed ;  but 
without  prejudice  to  the  complainant's  right  to  institute  a  new  suit,  for  the  parti- 
tion of  the  premises,  after  he  shall  have  obtained  possession  of  his  undivided 
share,  or  interest  therein,  by  a  recovery  in  an  ejectment  suit,  or  otherwise. 

Bents  or  profits  of  premises  sought  to  be  partitioned,  accruing  while  the  land  has 
been  held  adversely  to  the  claim  of  the  complainant,  even  if  sujh  rents  and  profits 
have  been  received  by  one  who  was  a  joint  owner  of  the  premises  with  the  com- 
plainant, are  not  recoverable  in  the  court  of  chancery,  upon  a  bill  for  partition. 
They  are  more  properly  recoverable  as  mesne  profits,  in  an  ejectment  suit  brought 
for  the  recovery  of  the  possession  of  the  undivided  share  of  the  premises  cluoed 
l>y  tho  plsJnti£r. 
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This  case  came  before  the  chancelloi  upon  an  appeal  fiom 
a  decretal  oi'der  of  the  late  vice  chancellor  of  the  fourth  circuit. 
[n  September,  1827,  Cornelius  Burhans  the  elder  died,  leaving 
his  second  wife,  Anna  Burhans,  surviving,  and  five  children  by 
lier,  and  six  by  his  first  wife,  and  four  grandchildren,  who  were 
the  issue  of  another  child  by  his  first  wife,  his  only  heirs  at 
law.  The  bill  in  this  cause  was  filed  by  some  of  the  children 
ind  grandchildren,  the  issue  of  the  first  wife  of  the  decedent, 
against  the  widow,  and  the  four  surviving  children  by  the  sec- 
ond wife,  for  a  partition  of  the  real  estate  of  the  testator,  and 
for  an  account  of  the  rents  and  profits  thereof,  received  by  the 
defendants  Anna  Burhans  and  Ira  Burhans,  since  the  death  of 
Cornelius  Burhans ;  and  also  for  an  account  of  the  personal 
estate  of  the  decedent  which  had  come  to  their  hands.  And 
all  the  other  descendants  of  the  decedent,  and  other  persons  in 
terested  in  his  estate,  were  made  parties  to  the  suit.  The  com- 
plainants claimed  title  to  undivided  portions  of  the  real  and 
personal  estate  under  a  deed  from  the  decedent,  dated  in  Jan- 
uary, 1817,  to  all  his  children  who  were  then  in  existence,  and 
to  the  issue  of  his  son  Peter  who  was  then  dead.  And  the  bill 
alleged  that  immediately  after  the  death  of  Cornelius  Burhans, 
his  widow,  and  Ira  Burhans  his  eldest  son  by  her,  took  posses- 
sion of  all  the  real  and  personal  estate,  mentioned  in  the  deed 
of  January,  1817,  and  that  at  the  time  of  the  filing  of  the  bill 
in  this  cause,  they  continued  to  hold  and  possess  the  same,  to 
the  exclusion  of  the  complainants,  and  had  applied  the  personal 
property,  and  the  rents  and  profits  of  the  real  estate,  to  their  own 
use,  and  refused  to  account  for  the  same,  or  any  part  thereof, 
to  the  complainants.  The  bill  further  stated  that  the  defen- 
dants Anna  Burhans  and  Cornelius  Burhans,  pretended  to  have 
taken  possession  of  such  real  and  personal  estate,  under  an  al- . 
leged  will  of  the  decedent,  devising  and  bequeathing  his  real 
and  personal  estate  to  his  widow  and  his  children  by  her.  But 
the  complainants  charged  in  their  bill,  that  if  any  such  will 
was  made  by  the  decedent,  it  was  made  by  him  when  he  was 
incompetent  to  dispose  of  his  property  by  will. 

The  widow,  and  the  decadent's  children  by  her,  except  one 
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who  died  bhoitly  after  the  death  of  his  father,  unmarried  and 
without  iosue,  put  in  their  answers  denying  the  due  execution 
of  the  deed  of  January,  1817,  and  alleging  that  it  was  obtained 
from  the  decedent  by  fraud,  and  when  he  was  incompetent  to 
•execute  a  will.  They  also  insisted  upon  the  due  execution  of 
I  will,  by  him,  about  the  first  of  September,  1827,  by  which  he 
levised  and  bequeathed  to  his  widow  all  his  real  and  personal 
estate,  during  her  widowhood,  or  until  his  youngest  child  by 
her,  who  was  then  about  six  years  old,  should  arrive  at  the  age 
of  twenty-one  ;  with  a  limitation  over  in  fee  to  his  sons  by  her, 
they  paying  a  legacy  to  his  daughter  by  her ;  and  that  the  will 
also  contained  a  provision  that  in  case  of  the  death  of  either  of 
the  devisees  without  issue,  the  share  of  such  devisee  should  go 
to  the  survivors  and  to  their  sister  of  the  full  blood.  And  they 
admitted  that  under  and  by  virtue  of  such  will,  the  defendant 
Anna  Burhans,  immediately  after  the  death  of  her  husband, 
went  into  possession  of  the  real  estate  in  question,  claiming  title 
as  a  devisee  thereof;  and  had  continued  to  hold  the  same,  to 
the  exclusion  of  the  cornplainants,  and  had  received  the  rents 
and  profits  thereof  for  her  own  use,  and  for  the  support  of  her 
children,  according  to  the  provisions  of  the  will.  The  answer 
further  stated  that  the  will  was  duly  proved  before  the  surro- 
gate, shortly  after  the  death  of  the  testator,  and  that  letters  tes- 
tamentary thereon  were  granted  to  the  widow,  as  executrix, 
and  to  Ira  Burhans,  one  of  the  executors  named  in  the  will ; 
which  executrix  and  executor  thereupon  took  possession  of  the 
personal  estate  which  was  in  the  possession  of  the  testator  at 
the  time  of  his  death.  The  other'  defendants,  except  those 
who  were  infants,  suffered  the  bill  to  be  taken  as  confessed, 
and  the  infants  put  in  a  general  answer  by  their  guardian  ad 
'litem.  Replications  were  filed  and  proofs  taken  in  the  cause. 
Before  the  proofs  were  closed,  the  bill  was  dismissed  as  to  the 
defendant  John  0.  Burhans,  one  of  the  grantees  named  in  /be 
deed  of  January,  1817 ;  and  he  was  examined  as  a  witness  for 
the  complainants.  But  his  testimony  was  suppressed  by  an 
order  of  the  court.  The  cause  was  heard  before  the  vice  chan- 
cellor, upon  pleadings  and  proofs.     He  directed  the  bill  to  be 
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dismissed,  so  far  as  it  sought  for  an  account  of  the  personal 
estate.  And  he  ordered  that  so  far  as  it  sought  a  partition  cf 
tiie  real  estate,  and  an  account  of  the  rents  and  profits  thereof, 
the  suit  should  stand  over,  to  give  the  complainants  an  oppor- 
tunity to  bring  an  ejectment  to  recover  possession  of  the  prem- 
ises ;  to  the  end  that  if  the  deed  of  1817  should  be  established, 
and  the  will  of  1827  invalidated,  partition  might  be  decreed 
on  further  application  to  the  court.  He  further  directed,  that 
if  such  ejectment  suit  was  not  brought  within  three  months, 
the  complainants'  bill  should  be  dismissed,  with  costs. 

The  defendant  Anna  Burhans,  and  her  four  surviving  chil- 
dren, appealed  from  so  much  of  the  decree  as  directed  the  cause 
to  stand  ovei',  to  enable  the  complainants  to  bring  an  action  of 
ejectment;  with  a  view  to  a  partition  if  they  should  be  success- 
ful in  the  ejectment  suit. 

The  following  opinion  was  delivered  by  the  vice  chancellor 

WiLLAED,  V.  C.  The  main  object  of  the  bill  in  this  case  is 
to  obtain  partition  of  the  real  estate  which  it  is  alleged  Cor- 
nelius Burhans,  the  ancestor  of  all  the  parties,  by  a  deed 
bearing  date  the  4th  of  January,  1817,  for  the  consideration  of 
natural  love  and  affection,  conveyed  to  his  children.  A  part 
of  those  grantees  are  the  children  of  the  said  Coraelius  by  a 
former  marriage,  and  four  of  them  are  children  by  his  then 
wife,  Anna  Burhans,  now  his  widow,  who  is  also  made  a  party 
defendant.  After  the  date  of  that  deed,  the  said  Cornelius  had 
another  son  by  his  said  wife,  Winslow  Paige  Burhans,  who  is 
still  an  infant,  and  is  also  a  party  defendant. 

The  widow  of  Cornelius  Burhans,  and  his  children  by  the 
'jecond  marriage,  resist  the  partition.  They  deny  the  validity 
of  the  deed  of  the  4th  of  January,  1817  ;  and  they  set  up  that 
the  said  CorneKus,  before  his  death,  to  wit,  on  the  31st  of 
August,  1827,  duly  made  and  published  his  last  will  and  testa- 
ment, whereby  he  devised  his  real  estate  to  his  four  s(  ns  by 
tlie  second  marriage,  to  wit :  Ira,  William,  Amy,  and  Winslow 
Paige,  and  charged  hem  with  the  payment  of  a  legacy  of 
$600,  and  an  outset  of  $150  to  their  sister  Jane  Catharine; 
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The  will  also  made  provision  for  his  widow,  and  discharged 
the  children  by  the  former  marriage  of  all  claims  against  thtim 
for  advances. 

The  bill  is  so  drawn  that  this  will  is  put  in  issue  by  the 
pleadings.  All  the  children  by  the  second  marriage  were  infants 
when  the  deed  of  4th  of  January,  1817,  is  alleged  to  have 
been  made,  or  have  been  born  since  that  time,  and  in  fact  were 
still  infants  when  the  will  of  the  31st  of  August,  1827,  was 
published,  and  some  were  still  infants  at  the  putting  in  of  the 
answer.  The  said  Cornelius  Burhans  died  soon  after  the  date 
of  his,  will,  and  it  was  duly  admitted  to  probate,  by  the 
surrogate  of  Albany,  on  the  20th  of  November,  1827,  and 
letters  testamentary  Were  granted  thereon  to  Anna  Burhans, 
,  the  widow,)  and  Ira  Burhans,  (one  of  the  sons  by  the  second 
marriage,)  two  of  the  executors  named  in  said  will,  on  the 
same  20th  of  November,  1827. 

The  answer  alleges  that  the  said  Cornelius  Burhans  contin- 
ued in  the  actual  possession  of  the  real  and  personal  estate, 
after  the  deed  of  the  4th  of  January,  1817,  up  to  the  day  of  hia 
death,  claiming  to  be  and  was  in  fact  the  owner  of  it.  The 
bill  admits  that  he  continued  in  the  possessiori  till  his  death, 
but  alleges  that  it  was  under  a  verbal  permission  given  by  one 
of  the  grantees  of  the  deed  at  the  time  it  was  executed. 

A  preliminary  motion  was  made,  by  the  counsel  for  the  com- 
plainants, to  strike  out  all  the  testimony  on  the  part  of  the 
defendants  which  arises  from  the  admissions  of  Cornelius  Bur- 
hans, made  after  the  deed  of  the  4th  of  January,  1817 ;  upon 
the  familiar  principle  that  the  confessions  of  a  grantor,  made 
subsequent  to  his  grant,  shall  not  be  given  in  evidence  to  defeat 
it.  This  principle  is  not  applicable  to  the  present  case.  All  the 
parties  are  volunteers  claiming  under  Cornelius  Burhans,  the 
common  source  of  title.  None  of  them  are  purchasers  for  a 
consideration.  The  original  validity  of  the  complainants'  deed 
is  not  admitted,  but  denfed ;  and  a  possession  in  the  grantor, 
in  apparent  hostility  to  that  deed,  is  shown  for  over  ten  years. 
nud  the  grantor  in  :^ct  died  in  quiet  and  actual  possession  of 
the  same  premises.    And  that  the  pos?ession  as  well  as  titin  of 
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the  grantor,  prima  facie,  devolved  upon  his  widow  and  the 
devisees  named  in  his  will,  who  were  then  in  possession  as 
members  of  his  family,  are  facts  in  substance  asserted  by  the 
defendants,  who  defend  under  the  will.  Under  these  circum- 
stances the  declarations  as  well  as  acts  of  Cornelius  Burhans, 
while  in  possession,  were  admissible  in  evidence,  not  only  to 
characterize  the  nature  of  his  occupancy,  but  also  in  connec- 
tion with  other  facts  to  invalidate  the  grant  itself  If  they 
are  admissible  for  any  purpose,  and  to  any  extent,  they  are  not 
to  be  suppressed ;  and  the  court  will  see  that  no  improper  use 
is  made  of  them. 

The  defendants'  counsel  has  also  made  a  motion  to  suppress 
the  deposition  of  John  C.  Burhans.  He  is  one  of  the  children 
of  Cornelius  Burhans  by  a  former  marriage,  and  is  a  grantee  in 
the  deed  of  January  4th,  1817.  The  deed  is  in  fact  in  his  hand- 
writing, and  he  is  the  one  who  procured  it  to  be  executed.  He 
was  originally  made  a  party  defendant,  and  suffered  the  bill 
to  be  taken  as  confessed  against  him.  On  the  day  however 
that  he  was  examined  as  a  witness,  an  order  was  entered  dis- 
missing the  bill  as  to  him.  This. obviated  the  technical  diffi- 
culty. But  he  still  had  an  interest  in  upholding  the  deed  of 
the  4th  of  January,  1817,  and  in  defeating  the  will  of  August 
31st,  1827.  To  remove  this  interest,  he  had  previously,  on  the 
8tli  of  January,  1838,  executed  a  release,  or  quit-claim  deed, 
of  all  his  right  and  title,  interest,  lien  or  claim  and  demand 
which  he  had  to  the  estate,  real  and  pergonal,  of  which  Corne- 
Uus  Burhans  died  seised  or  possessed,  to  Mahlon  Wing,  his 
heirs,  executors  and  administrators.  That  deed  purports  to  be 
for  the  consideration  of  two  hundred  dollars,  the  receipt  whereof 
is  acknowledged,  and  contains  a  covenant  to  execute  such 
further  conveyances  as  may  be  necessary  to  perfect  said 
Wing's  title  to  the  property  and  estate  thereby  intended  to  be 
conveyed. 

That  ieiA,  or  release,  does  not  restore  the  competency  of  the 
witness.  It  was  made  during  the  pendency  of  this  suit,  and 
near  six  years  after  its  commencement,  to  a  person  not  a  party 
to  the  suit,  and  not  in  possession  of  the  lands,  and  who  nevei 
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had  been  in  possession,  and  by  a  person  not  in  possesirioc,  and 
who  never  had  been  in  the  actual  possession  thereof.  The 
subject  matter  of  the  grant  forms  the  gravamen  of  the  present 
controversy.  The  defendants,  who  claim  under  the  will  of 
1827,  were  in  the  actual  and  exclusive  occupancy  of  the  prem- 
ises, having  succeeded  to  the  possession  of  their  devisor,  who 
died  in  possession.  The  release  therefore  is  void,  as  being 
against  the  statute  of  champerty.     (2  R.  S.  691,  §  6.) 

But  there  is  another  objection  to  its  restoring  the  competency 
of  the  witness.  It  contains  a  covenant  for  further  assurance 
John  C  Burhans  has  an  interest  that  this  court  should  sustaL 
the  deed  of  1817;  because  in  that  event,  if  the  deed  is  valid  ai 
all,  it  will  convey  to  Wing  a  good  title,  and  he  will  thus  be 
relieved  from  his  covenant.  The  testimony  of  John  C.  Burhans 
must  therefore  be  suppressed. 

This  brings  us  to  the  question  whether  such  a  case  is  made, 
by  the  pleadings  and  proofs,  as  will  warrant  a  decree  in  parti- 
tion. The  statute  relative  to  the  partition  of  lands,  (2  R.  S. 
317,  1st  ed.)  evidently  contemplates  that  a  proceeding  in  parti- 
jon  is  not  to  be  carried  on,  except  where  the  parties  "  hold  and 
are  in  the  possession  of  lands"  dec.  It  does  not  contemplate  a 
case  where  the  title  of  one  or  more  of  the  parties  is  disputed. 
The  statute,  it  is  true,  mainly  relates  to  proceedings  in  the 
common  law  courts,  and  to  partition,  in  chancery  by  petition. 
It  affords,  howevar,  a  safe  rule  for  all  cases.  The  bill  in  this 
case  is'a  proceeding  at  common  law,  and  not  under  the  statute. 
The  jurisdiction  of  chancery,  in  awarding  partition,  is  well 
established  by  a  long  series  of  decisions.  But  the  court  does 
not  sustain  the  bill,  unless  the  title  is  clear.  In  the  case  of 
The  Bishop  of  Ely  v.  Kenrick,  [Bunb.  322,)  a  bill  for  parti- 
tion was  dismissed  because  the  title  was  denied.  In  another 
case,  {Cartwright  v.  Pultney,  2  Atk.  380,)  Lord  Hardwicke 
observed,  that  where  there  were  suspicious  circumstances  in 
the  plaintiff's  title,  the  court  would  leave  him  tc  law.  These 
and  other  cases  are  approved  by  Chancellor  Kent,  in  the  early 
case  of  Willdn  v.  Wilkin,  (1  John.  Ch.  Rep.  Ill,)  and  th« 
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doctriue  has  never  since  been  questioned.  (Coa:v.  Smith,  4 
John.  Ch.  Rep.  271.    3  Id.  302.) 

The  revised  statutes  made  some  alteration  in  partition  cases ; 
and  although  they  mainly  related  to  proceedings  in  common 
law  tribunals,  yet  as  far  as  applicable,  they  have  been  followed 
by  this  court.  (2  Paige,  28.)  In  Jenkins  v.  Van  Schaack,  (3 
Paiges  Rep.  242,)  the  chancellor  concedes  that  a  suit  for  par  ■ 
tition  cannot  be  sustained,  either  at  law  or  equity,  where  there 
basbeen  an  actual  ouster  by  one  tenant  in  common  of  his  co- 
tenant,  or  where  there  has  been  an  adverse  possession.  In 
such  cases,  he  thinks  the  complainant  must  first  regain  posses- 
sion by  an  ejectment.  {See  Revisers'  Notes  to  §§  1,  19  ;  Clapp 
V.  Bromaghan,  9  Cowen,  530.)  The  latter  case  was  decided 
under  the  former  statute,  but  the  doctrine  of  the  decision,  so  far 
as  it  is  applicable  to  this  question,  is  law  at  this  time.  The  re- 
marks of  Chancellor  Jones,  who  delivered  the  opinion  of  the 
court  of  errors,  at  page  560  and  561,  are  in  point  to  show  that 
an  adverse  possession  of  these  defendants,  who  claim  under  the 
will  of  1827,  though  for  less  than  twenty  years,  is  a  bar  to  a 
recovery  in  partition. 

That  an  adverse  possession  commenced  as  early  as  the  entry 
by  those  who  claim  under  the  will  of  1827,  after  the  death  of 
Oorneliud  Burhans,  cannot  with  propriety  be  disputed.  The 
moment  such  adverse  possession  commenced,  the  complainants 
md  defendants  ceased  to  occupy  as  tenants  in  common.  There 
s  no  doubt,  I  think,  that  the  claim  of  the  defendants  under  the 
'vill  of  1827,  was  such  an  ouster  of  those  claiming  under  the 
deed  of  1817,  or  by  descent,  as  would  have  enabled  the  latter 
X)  maintain  an  ejectment.  It  was  a  denial  of  the  tenancy  in 
common.    In  short,  it  was  a  disseisin  of  their  co-tenants. 

This  view  of  the  matter  forms  a  decisive  objection  to  the 
complainants'  right  of  recovery.  It  would  be  enough,  to  pre- 
vent a  decree,  to  throw  a  doubt  over  the  complainants'  title. 
That  tlieir  title  is  denied  upon  probable  ground,  is  obvious  to 
me.  I  shall  not  sift  the  evidence  and  pronounce  upon  it,  as  it 
does  not  become  necessary  for  the  discussion  of  this  cause. 

The  reniainin£'  object  of  the  bill  is  to  obtain  an  account  of 
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the  personal  estate  of  Cornelius  Burhans,  deceased,  aLd  the 
rents  and  profits  of  the  leally.  The  probate  of  the  will  of  tha 
31st  of  August,  1827,  is  a  decisive  ansvver  to  this  claim  for  the 
personalty.  The  probate  is  conclusive  until  reversed  on  ap- 
peal. The  (^ecision  of  the  surrogate  cannot  be  overhaled  in 
this  collateral  way.  If  there  is  any  remedy,  it  is  in  another 
forum.  The  rents  and  profits  may  depend  upon  the  question 
of  title. 

I  will  let  the  cause  stand  over  for  a  time  to  give  the  com- 
plainants, or  any  of  the  parties,  an  opportunity  of  bringing  an 
ejectment  for  the  premises  in  question.  And  in  case  such  eject- 
ment is  brought  within  three  months,  the  bill  is  to  remain  in 
statu  quo  until  the  decifeon  of  such  ejectment,  to  the  end  that 
if  the  deed  of  1817  is  established,  and  the  will  of  1827  is  invali- 
dated, partition  may  be  decreed  ;  if  otherwise,  or  if  no  suit  ia 
brought  within  three  months,  the  bill  to  be  dismissed  with  costs. 

M.  T.  Reynolds,  for  the  appellants.  1.  The  defendants  Anna 
Burhans,  and  those  holding  under  the  will  of  Cornelius  Bur- 
hans, being  in  possession,  at  the  time  of  filing  the  bill,  and  for 
many  years  previous,  and  holding  openly  adverse  to  and  ex- 
clusive of  the  complainants,  the  latter  are  not  entitled  to  de- 
mand a  partition ;  whatever  may  be  their  true  title.  2.  The 
bill  having  been  dismissed  as  to  John  C.  Burhans,  who  by  the 
bill  is  declared  to  be  a  tenant  in  common,  no  decree  in  partition 
can  be  made  in  this  suit ;  whatever  may  be  the^  result  of  the 
suit  ill  ejectment.  3.  The  circumstances  under  which  the  pre- 
tended deed  of  gift  was  obtained  were  such,  as  not  to  render  it 
proper  that  a  court  of  equity  should  lend  its  aid  to  the  com- 
plainants, but  to  leave  them  to  their  remedy  at  law. 

B.  R.  Wood,  I  for  the  respondents.  1.  The  assertions  of 
Cornelius  Burhans,  the  grantor,  cannot  be  received  to  invalidate 
his  own  deed.  The  law  is,  that  declarations  must  be  accom- 
panied with  some  act.  It  is  after  all  the  act,  not  the  declara- 
tion. 2.  At  the  time  the  deed  vs^as  executed,  he  knew  its  nature 
and  was  competent  to  make  it.     There  is  no  pretence  that  U 
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was  inteaded  as  a  will,  or  that  he  thought  h6  was  makiag  one 
To  make  it  such,  it  should  contain  some  clause  showing  it  inop- 
erative until  after  the  death  of  the  person  making  it.  That  he 
knew  the  nature  of  the  instrument,  is  fully  proved,  and  is  not  dis- 
proved by  a  single  assertion  he  ever  made.  3.  He,  the  grantor, 
considered  it  a  valid  deed,  and  acted  under  it  as  such  in  ne- 
gotiating with  his  children  and  paying  them  money.  Though 
at  times,  for  the  sake  of  peace  with  his  wife,  he  made  some  stir 
in  the  matter,  yet  he  never  intended  to  invalidate  that  deed. 
4.  But  whether  competent  or  not,  if  the  grantor,  with  a  know- 
ledge of  this  deed  and  of  the  course  necessary  to  be  taken  to  set 
it  aside,  neglected  to  dp  so  in  his  lifetime,  it  cannot  be  done  for 
him  now  by  others.  And  unless  it  can  be  shown  that  the  com- 
plainants.have  all  released  their  interest,  it  is  valid  as  to  them. 
There  is  no  proof  of  such  release.  5.  The  court  should  retain 
the  cause  until  the  trial  of  the  ejectment  suit,  on  the  defendants 
paying  the  costs  of  appeal. 

The  Chancellor.  It  is  very  evident  from  the  state  of  the 
pleadings,  and  the  facts  as  they  appear  in  evidence,  that  no  de- 
cree for  a  partition  can  be  made  in  this  cause,  even  if  the  com- 
plainants should  succeed  in  recovering  the  possession  of  an 
undivided  portion  of  the  premises  in  an  ejectment  suit.  If  the 
deed  of  1817  was  valid,  John  C.  Burhans  was  entitled  to  one 
undivided  eleventh  part  of  the  premises  in  question,  under  that 
deed,  and  to  one  undivided  eleventh  of  another  eleventh,  as  one 
of  the  heirs  at  law  of  his  half-brother  William.  No  partition, 
therefore,  could  be  made  in  a  suit  to  which  he  was  not  a  party. 
And  the  complainants  having  voluntarily  dismissed  their  bill 
as  to  him,  cannot  obtain  a  decree  for  partition  in  this  suit  as  to 
any  of  the  other  defendants.  For,  at  the  hearing,  those  defen- 
dants will  have  a  right  to  insist  that  all  the  necessary  parties 
are  not  before  the  court,  to  enable  the  court  to  decree  a  parti- 
tion between  them.  Even  if  the  deed  from  John  C.  Burhans 
tc  one  of  his  co-defendants,  which  was  given  after  the  issue  was 
jomed  in  this  cause,  had  purported  to  convey  the  interest  in 
the  premises  which  he  acquired  under  the  deed  of  January 
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1817,  which  it  does  not,  uo  title  whatever  would  have  passed 
to  the  grantee  in  that  deed.  For  it  appears  by  the  complain- 
ants' bill,  as  well  as  by  the  answers  of  the  appellants,  that  at  the 
time  of  the  attempted  conveyance  from  John  C.  Burhans,  to 
one  of  his  co-defendants,  the  whole  of  the  premises  were  held 
adversely,  not  only  to  him  but  to  Mahlon  Wing,  the  grantee 
in  that  deed.  And  every  grant  of  lands  is  void,  and  passes  no 
title  whatever  to  the  grantee,  if  at  the  time  of  the  delivery  of 
the  deed  such  lands  are  in  the  actual  possession  of  a  third  per- 
son claiming  under  a  title  adverse  to  that  of  the  grantor. 

Again  ;  the  complainants,  at  the  time  of  the  commencement 
of  the  present  suit,  were  neither  actually  nor  constructively  in 
possession  of  the  premises  of  which  partition  is  sought ;  but  the 
whole  of  such  premises  were  possessed  and  claimed  under  the  will 
of  Cornelius  Burhans,  adversely  to  the  claim  of  the  complain- 
ants as  a  part  of  the  heirs  at  law  of  the  decedent,  as  well  as 
to  their  claim  under  the  deed  of  January,  1817.  Indeed,  it  is 
apparent  from  the  evidence,  that  Cornelius  Burhans,  the  elder, 
must  have  held  and  claimed  the  premises,  adversely  to  the  title 
supposed  to  have  been  obtained  under  the  deed  of  1817,  for 
some  years  pi'evious  to  his  death.  And  the  counsel  for  the 
appellants  is  right,  in  supposing  that  no  decree  for  a  partition 
can  be  made  in  this  suit,  which  was  commenced  while  the 
whole  of  the  premises  were  held  adversely  to  the  title  of  the 
complainants ;  even  if  such  complainants  should  succeed  in  the 
ejectment  suit  contemplated  by  the  decretal- order  appealed" 
from.  The  authority  to  commence  a  suit  in  the  supreme  court, 
for  the  partition  of  land,  is  contained  in  the  first  section  of  the 
title  of  the  revised  statutes,  relative  to  the  partition  of  lands 
owned  by  several  persons.  (2  R.  S.  317.)  And  by  another 
section  of  that  title,  the  same  authority  is  given  to  this  court 
to  decree  a  partition.  The  first  section  clearly  contemplates 
that  the  party  applying  for  partition  must  not  only  have  a 
present  estate,  as  tenant  in  common,  or  joint  tenant,  in  the 
premises  of  which  partition  is  sought,  but  must  also  be  actually 
or  constructively  in  the  pissession  of  an  undivided  share  or 
interest  in  such  premises.     The  language  of  the  statute  ie^ 
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"  where  several  persons  shall  hold  and  be  in  the  possession  of 
any  lands,  tenements  or  hereditaments,  as  joint  tenants,  or  ten- 
ants in  common,  any  one  or  more  of  such  persons,  being  of  full 
age,  may  apply  for  a  division  or  partition  of  the  premises." 
And  the  sixteenth  section  of  the  same  title,  authorizes  any  party 
appean'rig  in  the  suit  to  set  up,  as  a  defence,  that  the  plaintiffs, 
or  any  «.S'  them,  at  the  time  of  the  commencement  of  the  suit, 
were  nyt  in  possession  of  the  premises,  or  any  part  thereof. 
(2  R.  S.  J20.)  Whether  this  was  a  new  principle  introduced 
into  the  present  revision  of  the  laws,  or  was  in  accordance  v/ith 
the  decision  of  the  court  for  the  correction  of  errors  in  Clapp  v. 
Bromagham,  (9  Coweti's  Rep.  530,)  it  is  not  necessary  now 
to  inquire.  For  it  is  evident,  from  the  revisers'  notes  to  the 
first  and  seventeenth  sections  of  this  title  of  the  revised  statutes, 
as  reported  by  them,  that  they  intended  to  exclude  a  party 
from  instituting  a  partition  suit,  for  the  partition  of  premises 
held  adversely  to  him,  until  after  he  nad  obtained  possession 
of  his  share  of  the  premises,  or  of  some  part  thereof,  by  ejectment 
or  otherwise.  In  their  note  to  the  first  section  they  say  they 
have  inserted  the  words  "  be  in  actual  possession,"  to  remove  a 
doubt  which  pxisted  upon  the  statute  then  in  force  ;  as  explain- 
ed more  fully  in  their  note  to  section  seventeen.  And  in  their 
note  to  the  seventeenth  section,  which  authorized  the  defen- 
dant to  set  up,  as  a  defence,  that  the  petitionere,  or  any  of  them, 
were  not  in  possession  of  the  premises,  or  any  part  thereof,  at 
the  time  of  the  commencement  of  the  suit,  they  say :  "  It  is 
believed  that  the  policy  of  the  act  will  be  promoted  by  requiring 
that  the  petitioners  shall  be  actually  in  possession  of  some  part 
of  the  premises."  It  is  true,  these  two  sections  refer  to  proceed- 
ings for  partition  instituted  by  petition,  in  courts  of  law.  But 
the  eightieth  section  of  the  same  title  applies  the  same  princi- 
ple to  suits' for  partition  in  this  court;  whether  the  suit  here  ia 
instituted  by  petition  or  by  bill. 

In  the  case  of  Jenkins  v.  Van  Schaack,  (3  Paiges  Rep.  242,) 

where  there  was  nothing  in  the  complainant's  bill  showing  that 

the  premises  were  held  adversely  to  his  claim,  this  court  helo 

'.hat  it  was  not  necessiiy  for  him  to  avei  that  he  was  in  po9 
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Bcssion  of  the  premises  of  which  partition  was  sought,  as  that 
fact  would  be  inferred  from  the  allegation  that  the  parties  were 
seised  as  tenants  in  common ;  and  that  if  the  complainant  had 
Deen  ousted  of  his  possession,  or  if  the  premises  were  held  ad- 
versely, the  defendant  should  set  up  that  defence  by  plea  or 
answer.  That  has  been  done  in  the  present  case  by  some  of 
the  defendants.  It  is  not  necessary,  however,  for  the  defendant 
to  set  up  the  defence  of  adverse  possession  specially  in  his  an- 
swer, or  by  plea,  where,  as  in  this  case,  the  fact  that  the  whole 
premises  are  held  adversely  to  the  complainants  is  distinctly 
stated  in  the  bill  itself.  The  proper  course  for  the  court  in  such 
a  case  is  to  dismiss  the  complainant's  bill  as  prematurely  filed ; 
but  without  prejudice  to  his  right  to  institute  anew  suit,  for  the- 
partition  of  the  premises,  after  he  shall  have  obtained  the  pos- 
session of  his  undivided  share  or  interest  therein,  by  a  recovery 
in  an  ejectment  suit  or  otherwise; 

The  rents  and  profits  of  the  premises  accruing  while  the  land 
has  been  held  adversely  to  the  claim  of  the  complainants,  even 
if  such  rents  and  profits  had  been  received  by  one  who  was  a 
joint  owner  of  the  premises  with  the  complainants,  are  not  prop- 
erly recoverable  in  this  court  upon  a  bill  for  partition.  Or 
rather,  they  would  be  more  properly  recoverable  as  mesne  profitSj 
in  an  ejectment  suit  brought  for  the  recovery  of  the  possession 
jf  the  part  of  the  premises  claimed  by  the  complainants.  In  the 
present  case,  however,  they  have  not  been  received  by  either  of 
the  defendants  who  are  alleged  to  be  tenants  in  common  with 
the  complainants  ;  but  by  Anna  Burhans  the  widow,  who  is 
not  a  tenant  in  common  with  any  of  the  other  parties.  For  she 
never  was  a  tenant  in  common  with  the  complainants,  either 
under  the  deed  of  January,  1817,  or  as  one  of  the  heirs  at  law 
of  Cornelius  Burhans  the  elder.  She  entered  into  the  possessioQ 
of  the  premises,  and  has  continued  in  such  possession,  as  the 
devisee  of  her  deceased  husband,  during  her  w'dowhood,  or  until 
her  youngest  child  should  have  attained  the  age  of  twenty-one. 
And  if  she  was  not  entitled  to  such  possession,  the  remedy  of 
the  complainants,  to  recover  the  rents  and  profits  receivnd  by 
her,  is  by  a  suit  or  iroceeding  at  law ;  afler  they  shall  hav« 
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established  their  right  to  the  possession  of  the  premises,  hy  an 
ejectment  suit  against  her. 

The  part  of  the  decree  of  the  vice  chancellor  which  is  ap 
pealed  from  is  therefore  erroneous,  and  must  be  reversed  v»rith 
costs.  And  the  part  of  the  complainants'  bill  which  seeks  a 
partidon  of  the  premises  and  an  account  df  the  rents  and 
profity  thereof  must  be  dismissed.  And  the  complainants 
must  pay  to  the  defendants  who  have  appealed,  their  cost g 
of  the  suit  to  be  taxed.  But  the  dismissal  of  this  part  of  the 
bill  muot  be  without  prejudice  to  the  right  of  the  complain- 
ants, at  law  if  they  have  any,  to  recover  the  possession  of  the 
undivided  interests  which  they  claim  in  the  premises,  and  to 
recover  the  mesne  profits  thereof  And  it  must  also  be  without 
prejudice  to  the  right  of  the  complainants  to  apply  for  a  parti- 
tion, after  they  shall  have  established  their  rights,  as  tenants  in 
common,  either  in  an  ejectment  suit  or  otherwise,  or  shall  have 
obtained  the  actual  possession  of  the  premises,  or  of  some  part 
'hereof  as  such  tenants  in  common. 


Clarke  and  others  vs.  Sawyer  and  othcs. 

[Afarmed,  3  N.  T.  4SI3.] 

Whether  the  court  of  chancery  has  jurisdiction  to  decree  a  will  voM,  except  by 
consent  of  parties,  without  awarding  an  issue  devisavit  vel  non  ?  Qv/^e. 

Where  there  is  a  want  of  jurisdiction  in  the  court  to  declare  a  will  void,  "ipon  a  bill 
filed  for  that  purpose,  the  bill  should  not  be  dismissed  absolutely,  so  ae  to  bar  the 
oomplamant's  rights ;  but  it  should  be  dismissed  without  prejudice  tc  his  rights 
at  law. 

Where  a  testator  has  been  induced  to  make  a  will  in  consequence  of  a  gr"ss  fr^ud 
practised  upon  him,  by  means  of  a  conspiracy,  the  court  of  chancery  has  power, 
by  consent  of  parties,  to  maks  a  decree  declaring  the  same  void,  and  tha*  it  wa» 
obtained  by  fraud  and  imposition,  so  far  as  relates  to  the  parties  to  the  suit. 

This  was  an  appeal,  from  a  decree  of  the  assistan'  vice 
chancellor  of  the  first  circuit,  dismissing  the  complainants'  bill, 
The  bill  ?7as  filed  by  the  two  nieces  of  John  Fishc  decease"!, 
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lO  set  aside  an  instrument 'purporting  to  be  a  will  de/ising  his 
real  estate.  The  statement  of  the  facts,  in  substance,  is  con- 
tained in  the  report  of  the  case  upon  an  appeal  from  the  sur- 
rogate in  relation  to  a  probate  of  the  same  instrument  as 
a  will  of  personal  property.  {See  Clark  v.  Pishe.',  1  t'aige^s 
Rep.  171.) 

W.  Silliman,  for  the  complainant. 

D.  S.  Jones,  for  the  respondent. 

The  Chancellor.  I  should- have  had  some  doubts  as  tu 
the  jurisdiction  of  this  court  to  decree  a  will  void  without 
awarding  an  issue  devisavit  vel  non,  if  all  objection  to  the 
jurisdiction  of  the  court  had  not  been  obviated  by  the  consent 
of  the  parties.  But  even  if  there  was  a  defect  of  jurisdiction, 
the  bill  should  not  have  been  dismissed  absolutely,  so  as  to  bar 
the  complainants'  rights ;  but  it  should  have  been  dismissed 
without  prejudice  to  the  rights  of  the  complainants  at  law. 
The  counsel  for  the  parties,  however,  upon  the  argument, 
agreed  that  if  the  court  should  be  against  the  respondents  on 
the  merits,  a  decree  might  be  made  in  favor  of  the  appellants 
without  reference  to  the  question  of  jurisdiction  to  make  such 
a  decree ;  but  without  prejudice  to  the  right  of  the  defendants 
to  appeal  therefrom,  upon  the  merits,  so  as  to  make  a  final 
disposition  of  the  matter  in  controversy  between  the  parties. 
The  only  questions  necessary  to  be  considered,  therefore,  are 
whether  the  decedent  was  of  sound  and  disposing  mind  and 
memoiy  at  the  time  of  making  the  alleged  will,  and  was  fully 
aware  of  the  nature  and  contents  thereof,  at  the  time  it  was 
executed ;  and  if  so,  whether  it  was  or  was  not  obtained  from 
him  by  fraud  and  imposition,  or  undue  and  improper  influence. 
As  the  testimony  in  the  case  is  the  same  which  was  before  me. 
upon  the  appeal  from  the  surrogate,  in  relation  to  the  validity 
of  the  instrument  as  a  will  of  personal  property,  and  as  there 
is  nothing  in  the  p  sadings  materially  to  change  the  case.  1 
have  only  considered  it  necessary  to  re-examine  the  evidence, 
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1,0  see  if  it  would  make  any  different  impression  upon  my  mind 
from  what  it  made  on  that  occasion.  And  upon  a  careful 
examination  of  the  case,  after  a  most  able  argument  thereof 
by  counsel,  I  cannot  bring  my  mind  to  the  conclusion  that  thia 
will  should  be  sustained,  upon  any  principle  of  justice  or  fair 
dealing  in  reference  to  testamentary  dispositions  of  property. 

It  is  not  necessary  here  to  repeat  the  reasons  which  I  for- 
merly gave  for  considering  the  instrument  in  question  invalid, 
as  a  testamentary  disposition  of  property,  not  only  from  want 
of  mental  capacity  on  the  part  of  John  Fisher  to  dispose  of  his 
estate  by  will,  but  also  because,  even  if  sufficient  mental  capa 
city  existed,  there  is  no  evidence  that  he  knew  the  contents  of 
the  instrument  to  which  he  was  induced  to  put  his  name.  And 
there  is  conclusive  evidence  to  show  that  if  he  had  mental 
capacity,  he  was  induced  to,  make  the  will  by  a  most  gross  and 
outrageous  fraud  practised  upon  him,  in  relation  to  the  supposed 
child  of  his  lunatic  brother ;  which  brother  had  been  persuaded, 
by  the  conspirators,  to  have  a  ceremony  of  marriage  performed 
between  him  and  the  woman  who  afterwards  padded  herself 
up  for  the  purpose  of  the  imposition,  and  then  stole  the  child 
from  the  almshouse  to  carry  out  the  plan  of  the  conspirators. 
I  must  accordingly  declare  the  will  void,  so  far  as  the  rights  of 
the  parties  to  this  suit,  in  the  real  estate  of  the  testator,  are  con- 
cerned. The  part  of  the  decree,  therefore,  which  deciares  it 
valid,  and  directs  the  bill  to  be  dismissed  with  costs,  as  to  these 
respondents,  must  be  reversed.  And  a  decree  must  be  entered 
declaring  the  will  void,  so  far  as  relates  to  the  parties  to  this 
suit;  and  also  declaring  that  it  was  obtained  by  fraud  and 
imposition.  The  respondents  must  likewise  be  ordered  tc 
deliver  up  the  real  estate  in  question,  to  the  appellants ;  and 
must  account  to  the  complainants  for  the  rents  and  profits 
received  by  them  respectively,  subsequent  to  the  filing  of  the 
bUl  in  this  cause,  over  and  above  the  dower  right  of  the  de 
fendant  Diana  Sawyer  in  the  premises.  It  must  be  referred 
to  one  of  the  masters  of  this  court,  or  in  case  the  office  of 
master  shall  become  vacant  before  the  execution  of  such  refer- 
ence, then  to  a  referee  to  be  appointed  by  the  supreme  court  id 
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equity,  to  tuke  an  account  of  such  rents  and  pi  ofits ;  and  the 
question  of  costs,  and  all  other  questions  and  directions  are 
reserved  until  the  coming  in  and  confirmation  of  the  report. 


Ivi  DD  and  others,  executors,  «fcc.  vs.  Chapman  &  Daniels 

[Eef erred  to,  11  Abb.  N.  C.  52.] 

The  mere  neglect  to  pay  a  just  debt,  by  an  executor,  when  he  is  called  on  fw 
payment,  or  even  a  refusal  to  pay, -upon  any  other  ground  than  that  the  del» 
claimed,  or  some  part  thereof,  is  not  legally  or  equitably  due,  is  not  a  disputing 
or  rejection  of  the  debt,  within  the  meaning  of  the  statute ;  so  as  to  require  tha 
creditor  to  sue  for  its  recovery  within  six  months  or  be  barred, 
t  is  the  duty  of  an  executor,  or  administrator,  when  a  claim  is  presented  against  the 
atate  of  the  decedent,  to  inform  the  claimant,  explicitly,  whether  he  means  ki 
/eject  or  dispute  such  claim,  or  any  part  thereof,  upon  the  ground  that  it  is  nui 
justly  due.  Or,  if  he  wishes  further  time  to  investigate  the  justice  or  legality  of 
the  claim,  he  should  apprise  the  claimant  of  such  wish ;  and  should  be  prepared 
to  admit  or  reject  the  claim,  or  to  refer  it;  within  a  reasonable  time  thereafter. 

It  is  not  only  in  the  power  of  the  legislature  to  estabhsh  a  summary  remedy  for  tne 
settlement  of  the  estates  of  deceased  persons,  but  it  has  authorized  the  surrogalo 
to  examine  and  decide  as  to  the  validity  of  all  claims  against  the  personal  estala 
of  the  decedent,  upon  an  application  for  the  final  settlement  of  the  accounts  of  an 
executor  or  administrator. 

The  provisions  of  the  revised  statutes  authorizing  the  surrogate  to  decree  the  pay- 
ment of  a  debt,  where  the  ex(icutors  or  administrators  do  not  think  proper  to  ask 
for  a  final  settlement  of  their  accounts,  are  not  imperative. 

Accordingly,  where  the  claim  of  the  creditor  is  intended  to  be  contested  in  good 
faith,  and  where  the  same  has  in  fact  been  rejected  or  disputed  by  the  executors, 
or  administrators,  at  the  time  it  was  presented  to  them  for  payment,  and  the 
claimant  has  neglected  to  proceed  at  law  to  establish  the  validity  of  his  claim,  il 
seems  the  surrogate,  in  the  exercise  of  a  sound  discretion,  may  refuse  to  permit  the 
claim  to  be  litigated  before  him,  in  the  first  instance  upon  a  direct  application  of 
the  claimant  for  the  payment  ofhis  debt. 

The  surrogate  has  the  power  to  decree  the  payment  of  a  judgment  recovered  against 
the  testator,  in  his  lifetime,  althbugh  the  executor  does  not  ask  for  a  final  settle- 
ment of  his  accounts. 

Although  a  judgment  recovered  against  a  testator  is  conclusive  evidence  of  his  in- 
ddbtedness  at  the  time  of  such  recovery,  so  long  as  the  judgment  remains  unre- 
versed, still  it  is  only  prima  facie  evidence  of  indebtedness  as  against  his  personal 
representative.;  as  it  may  have  been  paid. 

It  is  not  a  proper  exercise  of  discretion,  on  the  part  of  a  surrogate,  to  refuse  to  pr* 
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ceed  further  upon  the  petition  of  a  jud/ment  creditor,  for  the  p:  yment  of  his  debt 
by  the  executors  sf  the  judgment  debtor,  where  such  creditor  has  sworn  in  his 
petition  that  the  debt  is  still  due,  merely  because  the  counsel  for  the  executors 
eays  that  his  clients  dispute  the  debt.  But  the  answer  to  such  petition  should 
either  deny  the  recovery  of  the  judgment,  or  should  state  that  it  has  been  reversed, 
or  paid  either  in  whole  or  in  part ;  and  it  should  be  verified  by  oath. 

This  was  an  appeal  from  a  decree  of  the  surrogate  of  the 
county  of  Rensselaer.  In  January,  1838,  the  respondents, 
Chapman  and  Daniels,  recovered  a  judgment  against  A.  Kidd, 
which  was  docketed  on  the  25th  of  the  same  month.  Kidd 
died  a  few  days  aftei-wards,  possessed  of  a  large  personal  estate, 
and  the  appellants  M.  and  J.  Kidd,  proved  his  will  and  took 
out  letters  testamentary  thereon,  as  his  executrix  and  executor. 
The  judgment  was  for  about  $156 ;  and  the  inventory  of  the 
personal  estate  of  the  decedent  exceeded  $20,000.  Soon  after, 
letters  testamentary  were  granted  to  the  appellants,  and  more 
than  six  months  before  the  presenting  of  the  petition  of  the  re- 
spondents, to  the  surrogate,  the  attorney  of  Chapman  and  Dan- 
iels called  upon  J.  Kidd,  the  executor,  with  the  judgment,  and 
requested  payment  thereof  to  his  clients.  The  executor  prom- 
ised, to  call  on  his  legal  adviser  the  same  afternoon,  and  to  let  the 
respondents'  attorney  know  if  it  would  be  paid  ;  but  he  never 
gave  him,  or  his  clients,  any  information  on  the  subject.  In  No- 
vember, 1839,  more  than  eighteen  months  after  granting  letters 
testamentary  to  the  appfeUants,  a  petition  was  presented  to  the 
surrogate  stating  these  facts,  and  also  that  the  judgment  still 
remained  due  and  unpaid,  and  praying  that  the  executrix  and 
executor  might  be  called  to  render  an  account  of  their  admin- 
istration of  the  estate  of  the  decedent,  and  might  be  decreed  to 
pay  the  amount  due  upon  the  judgment. 

Upon  the  return  of  the  citation,  the  executrix  and  executor 
appeared,  by  their  counsel,  and  disputed  the  debt  and  refused 
to  pay  the  same ;  and  they  then  insisted  that  the  surrogate 
had  no  jurisdiction  to  compel  them  to  pay  such  disputed  debt 
until  the  same  had  been  referred,  or  prosecuted  to  judgment 
against  the  executrix  and  executor.  But  they  neither  adiniited 
nor  denied  the  allegation,  in  the  petition,  that  ite  personal 
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estate  of  the  testator  was  more  than  sufficient  to  pay  all  his 
debts.  The  respondents  thereupon  proved  their  debt,  by  the 
production  of  the  record  of  the  judgment ;  and  they  proved  the 
amount  of  the  testator's  personal  estate,  by  the  production  of 
the  inventory  filed  by  the  executrix  and  executor.  They  also 
proved  the  presenting  of  the  judgment  to  the  executor,  and  a 
request  of  payment,  and  his  promise  to  see  his  counsel  and  to 
communicate  the  result  of  the  interview,  as  above  stated.  The 
counsel  fpr  the  executrix  and  executor  thereupon  insisted  that 
the  facts  proved  amounted  to  a  rejection  of  the  claim ;  and 
that,  as  it  had  not  been  prosecuted  within  six  months  there 
after,  the  claim  was  barred  by  lapse  of  time.  The  surrogate, 
however,  overruled  the  objections,  and  made  a  decree  for  the 
payment  of  the  amount  of  the  judgment,  and  interest  thereon 
as  damages,  with  the  costs  of  the  proceedings.  From  this  de- 
cree the  executrix  and  executor  appealed  to  the  chancellor. 

/S".  G.  Huntington,  for  the  appellants.     I.  A  surrogate  has 
no  jurisdiction,  not  expressly  given  by  the  statute.     (2  R.  S. 
154,  §  1.)     He  has  no  power  or  authority  to  order  or  decree 
payment,  by  the  executor  or  administrator,  of  a  judgment  ren- 
dered in  the  supreme  court,  against  an  intestate  or  testator 
until  such  judgment  has  been  revived  against  the  executor  o 
administrator  by  scire  facias,  or  by  a  suit  upon  the  judgment 
(23  Wend.  477.)     The  revised  statutes  do  not  give  the  surrogate 
any  jurisdiction  ovei-,  or  power  to  enforce  payment  of  judgment 
against  decedents,  by  the  executor  or  administrator.    Neither  d' 
the  revised  statutes  give  to  the  surrogate  power  tc  enforce  pay 
ment  of  judgments  rendered  against  executors  o:  admiaistratora 
but  they  only  give  him  authority  in  such  cases  to  call  the  execu 
tors  or  administrators  to  account ;  and  upon  such  accounting,  t< 
determine  the  amount  to  be  paid,  as  it  respects  assets,  <tnd  U. 
direct  an  execution  to  issue  for  that  amount  out  of  the  court  iii 
wKich  judgment  was  rendered     (2  R.  S.  29,  §  32.) 

A  writ  of  scire  facias  to  revive  a  judgment  will  lie,  in  favoi 
of  a  creditor,  against  the  executor  or  administrator  of  the  debtor. 
(2  R.  S.  477,  §  2.)     To  this  action,  the  executor  or  administra 
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lor  may  plead  several  matters  as  a  defence.  {Dunl.  Prac. 
1115.    1  Chit.  PZ.  482.) 

An  action  of  debt  may  be  brought  on  the  judgment  against 
the  executor  or  administrator,  to  which  he  may  plead  several 
matters  by  way  of  defence.  (I  Tidd  's  Prac.  596.  1  Chit.  PI. 
103, 104,  481^ 

To  an  action  of  debt,  or  to  a  scire  facias  on  judgment,  the  ex- 
ecutor or  administrator  can  plead  mil  tiel  record,  release,  that 
the  debt  was  levied  hy  fi.  fa.,  elegit,  or  ca.  sa.,  or  plene  admin- 
istravit.  Does  the  statute  giving  jurisdiction  to  the  surrogate, 
give  him  power  to  try  and  examine  the  validity  of  any  defence 
which  the  executor  or  administrator  might  plead  or  set  up  ?  and 
does  it  deprive  the  executor  or  administrator  of  any  and  all  de- 
fences, which  he  before  might  have  set  up  or  pleaded  1  Are 
we  to  lose  the  trial  by  jury  ? 

All  orders  and  decrees  of  surrogates  are  to  be  enforced  by 
attachment.  (2  R.  S.  155,  §  6.)  How  is  this  order  or  decree 
to  be  enforced  1 

11.  A  surrogate  has  no  power  or  jurisdiction  to  make  orders 
or  decrees,  respecting  the  payment  of  any  judgment,  in  whole 
or  in  part,  except  the  judgment  is  against  the  executor  or  ad- 
ministrator. {See  2  R.  S.  53,  hh  20,  21,  22,  23.  Id.  29, 
§  32.  23  Wend.  477.)  And  then  only  by  ordering  execution 
to  issue  out  of  the  court  in  which  judgment  was  rendered.  No 
account  has  been  rendered  or  settled  by  the  administrators. 
No  decree  for  payment  of  any  debt  can  be  made  until  this  is 
done.  (2  R.  S.  29,  §  32.)  There  was  no  evidence  before 
th6  surrogate  of  assets,  except  the  inventory.  It  does  not  ap- 
pear there  were  sufficient  to  pay  debts.  No  account  was  ren- 
dered and  none  was  called  for.  On  the  inventoiy  alone  the 
adjudication,  was  made  of  sufficiency  of  assets.  The  statute 
contemplates  suits  at  law  against  the  executors  and  adminis- 
trators. (2  R.  S.  2d  ed.  30,  §  38  to  41.  Id.  53,  §  20  to  22. 
Id.  51,  §  9.  Id.  364,  365,  511,  §  18.)  The  eighteenth  sec- 
tion of  the  revised  statutes,  (2  R.  S.  52,  53 ;  Id.  154,  §  1,)  does 
not  apply  to  this  case. 

First,  a  judgment  is  not  a  debt  within  the  meaning  of  this 
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Statute.  {See  §  20,  p.  53.)  Second,  the  payment  of  judgments 
is  to  be  enforced  by  execution,  out  of  the  court  in  which  judg- 
ment is  rendered,  and  not  by  decree  of  the  surrogate.  (2 
R.  iS.  53,  §  20.)  The  surrogatp  has  no  power  to  decree  pay- 
ment of  any  debt  or  claim  which  is  disputed,  or  has  been 
rejected,  by  the  executor  or  administrator,  until  it  has  beet 
referred,  or  a  suit  at  law  has  been  commenced  and  a  judgment 
obtained  thereon  against  the  executor  or  administrator. 

I  tlierefore  contend  that  a  surrogate  has  no  power  or  au- 
thority to  enfoi-ce  the  payment  of  a  judgment  against  a 
deceased  person.  A  judgment  creditor  must  first  obtain  judg- 
ment against  the  executor  or  administrator,  and  then  obtain 
an  order  from  the  surrogate  calling  upon  the  executor  or  ad- 
ministrator to  account,  and  upon  such  accounting  he  will 
obtain  from  the  surrogate  an  order  or  decree  as  to  the  amount 
due  such  creditor  with  reference  to  the  amount  of  assets,  and 
also  a  decree  from  the  surrogate  directing  execution  to  be  issued 
out  of  the  court  in  which  judgment  was  rendered,  for  the 
amount  found  due  by  him.  This  is  the  course  to  be  pursued, 
by  the  judgment  creditor,  and  is  the  only  way  in  which  the 
surrogate  can  interfere,  where  the  executor  refuses  to  pay  the 
judgment. 

The  court  in  which  the  judgment  is  rendered  is  first  to  decide 
all  questions  in  relation  to  the  same,  and  as  to  what  remains 
due  and  unpaid  thereon,  and  then  the  surrogate  is  to  adjudi- 
cate as  to  the  amount  for  which  the  execution  is  to  issue,  with 
reference  to  the  quantum  of  assets. 

H.  Z.  Hayner,  for  the  respondents.  I.  The  statute  declares 
that  judgments  against  testators  or  intestates  shall  have  a 
preference  over  other  debts  not  in  judgments,  and  shall  be  first 
paid,  with  the  following  exceptions.  (2  R.  S.  87,  §  27,  \st  ed. 
Id.  28,  §  27,  2d  ed.)  Every  executor  and  administrator  shall 
proceed  with  diligence  to  pay  the  debtsof  the  deceased,  and 
shall  pay  the  same  in  the  following  order :  1.  Debts  entitled  to 
a  preference  under  the  laws  of  the  United  States.  2.  Taxes 
assessed  unon  the  estate  of  the  deceased  before  his  death. 
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3.  Judgments  docketed  and  decrees  enrolled  against  the  de- 
ceased according  to  the  priority  thereof  respectively.  (2  R.  S. 
87,  §  27.)  By  this  statute  it  clearly  appears  that  the  respon- 
dents were  entitled  to  be  paid  before  all  ordinary  creditors  of 
the  deceased.  And  the  executor,  when  called  upon  to  pay  the 
■judgment,  does  not  refuse  to  pay  it,  nor  does  he  reject  it,  or 
raise  any  question  as  to  the  amount  due,  or  as  to  the  validity 
or  honesty  of  the  claim,  but  he  says  he  will  see  his  counsel  and 
let  the  creditor  know.  At  two  different  times  he  repeats  sub- 
stantially the  same  story,  but  never  proceeds  any  farther.  This, 
as  the  counsel  for  the  appellants  insists,  was  substantially  a  re- 
jection of  the  demand  or  claim  by  them,  and  ousted  the  surro- 
gate of  jurisdiction,  and  compelled  the  respondents  to  proceed 
by  suit  within  six  months,  under  the  provisions  of  the  statute, 
(2  R.  S.  87,  §  38,)  or  be  forever  barred  from  maintaining  an 
action. 

In  respect  to  this  claim  of  the  appellants'  counsel  I  shall  make 
but  two  remarks.  1.  The  debt  under  consideration  being  in  a 
judgment,  is  not  such  a  claim  as  is  referred  to  in  the  statute. 
The  statute  relates  to  an  uncertain  unliquidated  debt,  and  not 
to  a  debt  in  judgment,  which  carries  verity  on  its  face.  2.  The 
disputing  or  rejecting,  referred  to  in  that  statute,  is  also  a  very 
different  thing  from  what  appears  in  this  case.  There  must 
have  been  a  distinct  and  explicit  refusal  to  pay,  on  the  part  of 
the  appellants,  on  the  ground  that  the  amount  claimed  was 
not  due,  or  that  the  claim  was  dishonest,  or  that  they  were  not 
liable  to  pay  it.  The  tenor  of  the  statute  clearly  shows  this. 
(2  R.iS.  89,  §  38.     Clark  v.  Sexton,  23  Wend.  477,  479.) 

The  rejection  of  the  claim,  and  refusal  to  pay  it,  must  also 
have  taken  place  after  the  publication  of  a  notice,  by  the  ex- 
ecutors, to  present  claims  against  the  deceased.  This  was  not 
done  in  the  case  under  consideration.  No  such  notice  was 
ever  pubhshed  by  the  appellants. 

II.  If  the  refusal  to  pay  the  judgment  was  not  such  a  rejec 
Hon  as  would  compel  the  respondents  to  bring  a  suit  in  order 
to  save  their  rights,  or  in  case  the  claim  was  not  such  an  one 
M  is  contemplated  in  that  statute,  the  surrogate  had  jtris- 
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diction  of  the  case.  (2  R.  iS.  116,  §  18.  Nichols  v.  Chapmant 
9  Wend.  452.)  Section  niueteen  of  the  statute  also  shows  how 
such  a  decree  can  be  enforced.  The  surrogate  may  cause  the 
bond  of  the  executor  or  administrator  to  be  prosecuted  in  the 
same  manner  as  upon  a  final  accounting.  The  respondents, 
at  common  law,  would  have  had  the  right,  perhaps,  to  issue 
execution  on  their  judgment,  tested  the  first  Tuesday  of  Feb- 
ruary, 1838,  before  the  death  of  Archibald  Kidd,  the  defendant, 
and  made  returnable  the  first  Tuesday  of  March,  1838,  after 
his  death.  Executions  can  only  be  issued  one  month  and 
made  returnable  the  next,  in  the  Troy  mayor's  court.  This 
right  or  remedy  could  only  have  continued,  therefore,  for  one 
month,  and  would  have  been  an  ungracious  remedy ;  especially 
where  the  decedent  left  a  large  estate,  as  he  did  in  this  case. 

But  our  statute  has  entirely  taken  away  this  right,  by  de- 
claring that  no  execution  shall  issue  on  an}'  such  judgment 
after  the  death  of  the  party  against  whom  the  same  was  ren- 
dered.   (2  H.  JS.  291,  §  27,  2d  ed.    9  Wend.  452.) 

If  a  man  dies  after  judgment,  a  writ  of  execution  may  be 
sued  out  against  his  goods  in  the  hands  of  his  executor  without 
a  scire  facias,  provided  such  writ  bears  teste  before  his  death. 
( Grah.  Prac.  897.  2  Bac.  Ahr.  Ex^r,  G.  2.)  If  no  execiltion 
was  thus  issued,  it  vra,s  necessary  to  revive  by  scire  facias ;  or 
an  action  of  debt  on  the  judgment  must  be  prosecuted.  To 
prosecute  the  action  of  debt  would  probably  be  a  waiver,  by  the 
judgttient  creditor,  of  his  preference  to  which  the  respondents 
in  this  case  were  entitled.  The  scire  facias  must  be  prosecuted 
within  one  year  after  the  cause  of  issuing  the  same  shall  arise. 
(2  R.  8.  576,  §  2.)  That  cause  is  the  death  of  the  defendant 
in  the  execution.  [Clark  v.  Saxton,  23  Wend.  479.)  But 
either  of  these  remedies  would  only  have  produced  a  judgment 
against  the  appellants,  which  must  necessarily  have  caused 
"onsiderable  expense  to  the  respondents,  and  no  costs  could 
have  been  recovered  against  the  executors.    (2  R.  S.  30,  §  41.) 

The  spirit  of  the  whole  statute,  granting  to  surrogates  powers 
and  jurisdiction  in  respect  to  the  settlement  of  the  estates  of 
decedents,  shows  that  the  object  of  the  legislature  was  tcj  fur- 
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nish  facilities  to  attain  thisBnd  with  the  least  possible  litigation 
or  expense  to  the  estate  to  be  settled.  Chief  Justice  Savage,  in 
Chapman  v.  Nichols,  (9  Wend.  456,)  remarks :  "  I  have  not 
found'  any  positive  prohibition  against  a  creditor  prosecuting  an 
executor  or  administrator,  but  the  provisions  of  the  revised 
statutes  are  tantamount  to  it.  No  costs  can  be  recovered,"  &c 
The  revival  by  scire  facias  was  not  abolished,  because  it  might 
in  some  cases  be  necessary  to  retain  a  lien  on  real  estate  and 
effect  a  sale  thereof;  but  a  question  has  been  raised,  whether 
even  that  process  was  not  actually  superseded.  (12  Wend.  542.) 
But  in  this  case  there  was  no  real  estate.  The  only  object 
then  to  be  attained  by  a  revival  by  scire  facias,  or  the  prosecu- 
tion of  an  action  of  debt,  would  have  been  to  obtain  a  judgment 
against  the  appellants  so  as  to  authorize  the  respondents  to 
apply  to  the  surrogate  for  an  execution.  This,  however,  is  al- 
most always  nugatory  and  useless ;  as  all  the  personal  prop- 
erty of  decedents  is  usually  sold  long  before  such  application 
can  be  made.  Thus,  after  all  the  expense  of  obtaining  judg- 
ment against  the  appellants,  by  scire  facias,  or  by  debt  on 
judgment,  the  respondents  would  have  been  driven  to  the  same 
remedy  adopted  by  them  in  this  case,  viz.  an  application  to  the 
surrogate  for  a  decree  for  the  payment  of  the  judgment,  and  if 
it  was  not  paid  after  decree  made,  the  prosecution  of  the  bond 
of  the  appellants,  or  proceeding  by  attachment  as  provided  by 
he  revised  statutes. 

The  Chancellor.  There  is  no  foundation  for  the  objec 
tion  that  the  claim  was  barred,  by  the  neglect  of  the  respon- 
dents to  bring  a  suit  on  their  judgment  within  six  months  after 
it  was  presented  to  the  executor  for  payment.  The  statute, 
(2  R.  S.  89,  §  38,)  provides  that  if  a  claim  against  the  estate 
of  the  decedent  is  exhibited  to  the  executor  or  administrator 
and  the  same  is  disputed  or  rejected,  and  shall  not  be  referred, 
the  claimant  shall  bring  his  suit  within  six  months,  for  the 
recoveiy  thereof,  or  shall  be  barred  from  ever  recovering  the 
same.  But  it  would  be  a  gross  perversion  of  the  meaning  of 
'he  statute  to  hold  that  what  took  place  when  the,  judgmeai 
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was  presented  to  the  executor  for  payment,  was  either  a  rejec* 
tion  or  a  disputing  of  the  demand,  within  the  fair  intent  and 
meaning  of  the  statute  on  that  subject.  The  mere  neglect  to 
pay  an  honest  debt,  by  an  executor,  when  he  is  called  on  for 
payment,  or  even  a  refusal  to  pay,  upon  any  other  ground  than 
that  the  debt  or  some  part  of  it  is  not  legally  or  equitably  due, 
is  not  a  disputing  or  a  rejection  of  the  debt,  so  as  to  require  the 
creditor  to  sue  for  its  recovery  within  six  months  or  be  barred. 
For  the  executor  may  have  many  reasons  for  declining  to  pay 
a  debt  immediately,  although  he  does  not  intend  to  question  ils 
existence  and  legality,  or  the  propriety  of  its  being  paid  out  of 
the  estate  of  the  decedent.  In  the  case  of  Elliot  v.  Cr  on/c's 
administrator,  (13  Wend.  Rep.  35,)  the  administrator,  upon 
the  claim  being  presented  to  him,  told  the  agent  who  presented 
it  that  he  did  '  not  know  whether  the  demand  was  correct  or 
not ;  that  he  had  not  yet  investigated  the  affairs  of  the  estate, 
and  that  he  would  consult  counsel  and  let  the  agent  know  his 
determination ;  but  he  did  not  afterwards  make  any  commu- 
nication on  the  subject.  The  court  there  held  that  the  statute 
must  be  construed  strictly,  and  that  this  was  not  a  disputing 
of  the  demand,  within  the  meaning  of  the  statute ;  and  that  it 
would  not  have  been,  even  if  the  administratoj-  had  not  prom- 
ised to  let  the  agent  know  his  final  determination.  A  similai 
decision  was  made  by  the  supreme  court  in  the  case  of  Rei/ 
Holds  V.  Collins,  (3  Hill's  Rep.  36.)  It  is  the  duty  of  the 
executor  or  administrator,  when  a  claim  is  presented  against 
the  estate  of  the  decedent,  to  inform  the  claimant,  explicitly,' 
whether. he  means  to  reject  or  dispute  such  claim,  or  any  part 
thereof,  upon  the  ground  that  it  is  not  justly  due.  Or  if  he 
wishes  further  time  to  investigate  the  justice  or  legality  of  the 
claim,  he  should  apprise  the  claimant  of  such  wish ;  and  should 
be  prepared  to  admit  or  reject  the  claim,  or  to  refer  it,  within 
a  reasonable  time.  Then  the  claimant  will  understand  hia 
rights;  and  if  the  claiiri  is  rejected,  or  is  not  admitted  within 
a  reasonable  time,  he  will  be  authorized  to  bring  a  suit  ta 
establish  such  claim.  He  will  then  also  be  in  a  situation  t« 
ask  for  costs,  if  he  succeeds  in  such  suit.    Here,  as  the  judg- 
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uieut  was  recovered  but  a  few  days  before  the  death  of  the 
testator,  it  is  wholly  improbable  that  the  executor  wished  or 
intended  to  dispute  the  validity  of  the  claim ;  but  he  might, 
very  reasonably,  have  wished  to  consult  the  attorney  in  the 
suit,  in  relation  to  the  recovery  of  the  judgment,  and  to  ascertain 
whether  the  matter  was  to  be  further  contested.  The  only 
question,  therefore,  is  whether  the  surrogate  had  jurisdiction  to 
decree  the  payment  of  this  debt ;  without  subjecting  the  judg- 
ment creditors  to  the  useless  expense  of  bringing  another  suit, 
at  law,  against  the  executrix  and  executor,  upon  the  judgment, 
and  recovering  a  new  judgment  thereon  against  them. 

The  only  objection  that  can  reasonably  be  made  to  the 
exercise  of  such  a  power  by  the  surrogate,  is  that  it  might,  in 
some  cases,  deprive  the  personal  representatives  of  the  decedent 
of  the  right  to  have  the  debt  claimed  established  by  the  verdict 
of  a  jury,  before  it  is  decreed  to  be  paid.  That,  however,  is  a 
matter  resting  altogether  in  the  discretion  of  the  legislature ; 
especially  where  the  executor  or  administrator,  upon  the  pre- 
sentment of  the  claim  to  him,  does  ijot  think  proper  to  deny  its 
justice  or  legal  validity  ;  so  as  to  make  it  the  duty  of  the  claim- 
ant to  bring  a  suit  at  law  to  establish  his  claim,  at  the  expense 
of  such  executor  or  administrator,  or  of  the  estate  of  the  testator 
or  intestate.  It  is  not  only  in  the  power  of  the  legislature  to 
establish  a  summary  remedy  for  -the  settlement  of  the  estates 
of  deceased  persons,  but  it  has  unquestionably  authorized  the 
surroeate  to  examine  and  decide  as  to  the  validity  of  all  claims, 
agdinst  the  personal  estate  of  the  decedent,  upon  an  application 
for  the  final  settlement  of  the  accounts  of  an  executor  or  ad- 
ministrator. The  71st  section  of  the  article  of  the  revised  stat- 
utes relative  to  the  duties  of  executors  and  administrators,  in 
rendering  an  account,  and  in  making  distribution  to  the 
next  of  kin,  declares  that  upon  the  final  settlement  of  the 
account,  if  it  shall  appear  that  any  part  of  the  estate  remains 
to  be  paid  or  distributed,  the  surrogate  may  make  a  decree  for 
the  payment  and  distribution  thereof  among  the  creditors,  leg- 
atees, widow,  and  next  of  kin,-  according  to  their  respective 
rights ;  and  in  such  decree  shall  settle  and  deteimine  all  ques- 
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tions  concerning  any  debt,  claim,  legacy,  bequest,  or  distributive 
share ;  to  whom  the  same  shall  be  payable,  and  the  sum  to  be 
paid  to  each  person.  (2  R.  S.  95.)  The  only  exception  to 
this  imperative  direction,  to  the  surrogate,  to  determine  all  ques- 
tions as  to  deibts  or  claims  against  the  estate  of  the  decedent^ 
upon  a  final  settlement  of  the  accounts  of  the  personal  repre- 
sentatives, appears  to  be  in  the  seventy-fourth  section  of  the 
same  article.  That  section  provides,  that  if  it  appears  to  the 
surrogate  that  any  claim  exists  against  the  estate,  which  is  not 
then  due,  or  upon  which  a  suit  is  then  pending,  he  shall  allow 
a  sum  sufficient  to  satisfy  such  claim,  or  the  proportion  to 
which  it  may  be  entitled,  to  be  retained  for  the  purpose  of  sat- 
isfying such  claim  when  due,  or  when  recovered  ;  or  of  being 
distributed  according  to  law.     (2  R.  iS.  96.) 

The  provisions  of  the  revised  statutes,  authorizing  the  surro- 
gate to  decree  the  payment  of  a  debt,  where  the  executors  or 
administrators  do  not  think  proper  to  ask  for  a  final  settlement 
of  their  accounts,  are  not  imperative ;  and  therefore  where  the 
claim  of  the  creditor  is  intended  to  be  contested  in  good  faith, 
and  where  the  same  has  in  fact  been  rejected  or  dispuljcd  by 
the  executors  or  administrators,  at  the  time  it  was  presented  to 
them  for  payment,  and  the  claimant  has  neglected  to  proceed 
at  law  to  establish  the  validity  of  his  claim,  the  surrogate,  in 
the  exercise  of  a  sound  disc'i'etion,  may  perhaps  refuse  to  per- 
niit  the  claim  tO'  be  litigated  before  him  in  the  first  instance, 
upon  a  direct  application  of  the  claimant  for  the  payment  of 
his  debt.  But  the  18th  section  of  t,he  title  of  the  revised' stat- 
utes relative  to  the  rights  and  liabilities  of  executors  and  ad- 
ministrators, (2  R.  S.  116,)  expressly  declares  that  the  suito- 
gate  shall  have  power  to  decree  the  payment  of  debts,  legacies, 
and  distributive  shares,  upon  the  application  of  a  creditor  at 
any  time  after  six  months,  and  upon  the  application  of  a  lega- 
tee or  distributee  at  any  time  after  one  year,  froih  the  time  of 
granting  of  the  letters  testamentary  or  of  administration.  And 
in  the  case  under  consideration,  I  think  the  surrogate  had 
power  to  decree  payment  Df  the  respondent's  judgment ;  al- 
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though  the  executor  and  executrix  did  not  ask  for  a  final  set 
tlemeut  of  their  accounts. 

It  is  true  that  ahhough  the  judgment  recovered  against  the 
testator,  in  his  Ufetime,  was  conclusive  evidence  of  his  indebt- 
edness at  the  time  of  the  recovery  of  such  judgment,  so  long 
as  it  remained  unreversed,  it  was  only  prima  facie  evidence  of 
indebtedness  against  his  personal  representatives ;  as  it  might 
have  been  paid  by  the  testator  in  his  lifetime.  And  even  if 
the  judgment  had  been  recovered  against  such  representatives 
they  might  still  dispute  the  existence  of  the  debt,  before  the 
surrogate,  by  contending  that  it  had  been  subsequently  paid. 
But  in  neither  case  would  it  be  a  proper  exercise  of  discretion 
oa  the  part  of  the  surrogate  to  refuse  to  proceed  further  upon 
,the  petition  of  the  judgment  creditor  for  the  payment  of  such  a 
debt,  where  the  creditor  in  the  petition  had  sworn  that  the  debt 
Was  still  clue,  merely  because  the  counsel  of  the  personal  repre- 
sentatives of  the  decedent  thought  proper  to  say  his  clients  dis- 
puted the  debt.  Even  if  it  was  proper  to  receive  an  oral 
answer  by  counsel,  to  a  sworn  petition  which  stated  the  recov- 
ering of  the  judgment,  and  that  it  was  still  due,  and  that  the  per- 
sonal estate  was  more  than  sufficient  to  pay  all  the  debts  of 
the  decedent,  it  was  no  answer  to  such  a  petition  to  say  that 
the  debt  was  disputed.  But  the  answer  should  either  have  de- 
nied the  recovery  of  the  judgment,  or  should  have  stated  that 
it  had  been  reversed,  or  had  been  paid,  either  wholly  or  in 
part,  by  the  testator  in  his  lifetime,  or  by  his  personal  represen- 
tatives after  his  death ;  and  if  paid  in  part,  stating  the  amount 
of  such  payment.  And  if  the  executrix  and  executor  expected 
to  satisfy  the  surrogate  that  it  was  a  proper  case  for  him  to 
suspend  the  proceedings  until  the  petitioner  had  established  the 
debt  against  them,  in  an  action  at  law,  they  should  have  veri- 
fied their  answer  by  oath,  at  least  as  to  their  belief 

Under  the  circumstances  of  this  case,  I  have  no  doubt  that 
it  was  the  duty  of  the  surrogate  to  proceed  upon  this  petition, . 
ftnd  to  decree  the  payment  of  the  judgment  therein  mentioned, 
with  interest  and  costs,  out  of  the  estate  of  the  testator  in  the 
hinds  of  the  appellants ;  without  subjecting  the  petitioners  to 
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i,lie  delay  and  expense  of  an  action  at  law  upon  the  judgment. 
The  production  of  the  record  of  such  judgment  was  prima  fa- 
cie evidence  of  the  debt  claimed.  And  the  inventory  of  person- 
al estate,  amounting  to  more  than  $20,000,  was  prima  facie 
(evidence  that  the  funds  in  the  hands  of  the  peirsonal  represen 
tatives  of  the  testator  were  sufficient  to  pay  the  amount  proved 
lo  be  due  to  the  petitioners;  in  the  absence  of  proof  that  any 
older  judgments  existed  against  the  testator,  at  the  time  of  his 
death,  or  that  the  fund  in  the  hands  of  his  executor  and  exe- 
cutrix was  insufficient. 

The  decree  appealed  from  must  be  affirmed  with  costs. 
And  the  appellants  must  pay  to  the  respondents,  interest  upon 
the  amount  decreed,  from  the  date  of  the  surrogate's  decree ; 
as  damages  for  the  delay  and  vexation  caused  by  this  appeal. 
The  decree  is  to  be  entered  with  the  clerk  of  the  county  of 
Rensselaer ;  and  may  be  enrolled  and  docketed  in  the  supreme 
court,  organized  under  the  provisions  of  the  new  constitution, 
so  that  an  execution  upon  the  decree  may  issue  out  of  that 
court ;  instead  of  having  the  proceedings  remitted  to  the  sut- 
rogate. 


Holmes,  ex'r,  &c.  vs.  Cock. 

The  statute  authorizing  the  surrogate  to  require  an  executor  to  give  security,  whe.-e 
his  circumstapces  have  become  so  precarious  as  not  to  afford  adequate  security  for 
the  due  administration  of  the  estate,  is  applicable  to  the  case  of  an  executor  who 
has  not  sufficient  property,  exclusive  of  the  contingent  interest  of  his  wife  in 
the  proceeds  of  the  real  estate  of  the  testator,  to  pay  his  debts. 

The  statute  does  not  fix  the  amount  of  the  security  to  he  given,  hy  an  executor  who 
is  irresponsible ;  except  that  it  cannot  be  less  than  twice  the  value  of  the  personal' 
estate.  But  where  the  proceeds  of  real  estate  may  come  into  the  hands  of  an 
executor,  by  virtue  of  his  trust,  for  the  benefit  of  others,  security  in  double  the 
amount  of  such  proceeds  is  not  unreasonable,  when  the  executor  has  become  in- 
Bolvenl ;  unless  the  amount  which  is  to  come  to  his  hands  is  yery  large.  In  that 
case,  security  to  a  limited  amount  beyond  the  fund  to  be  administered,  should  ix 
deemed  sufficient. 
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The  statute  authorizing  executors  to  briBg  the  proceeds  of  real  estate  into  the  sur- 
rogate's office,  for  distribution,  is  only  for  the  benefit  or  protection  of  the  executor ; 
and  it  does  not  require  the  executor  to  place  such  proceeds  in  the  surrogate'^ 
hands,  where  the  real  estate  is  sold  under  a  power  contained  in  the  will. 

Form  of  the  bond  to  be  given  by  an  executor  where  he  is  req,aired  by  the  surrogate 
to  give  security.  The  bond  given  by  an  executor,  under  an  order  of  a  surrogate, 
is  for  the  benefit  of  every  person  interested  in  the  estate  of  the  testator ;  and  not 
merely  for  the  benefit  of  the  distributee,  upon  whose  application  the  surrogate  di- 
rects security  to  be  given. 

The  costs  of  the  application  to  the  surrogate  for  an  order  upon  an  executor  to  give 
security,  are  properly  chargeable  upon  the  fund  which  is  to  come  to  the  hands  ot 
the  executor,  and  not  upon  the  petitioner  personally.  Nor  should  such  costs  bt 
charged  upon  the  executor  personally. 

This  was  an  appeal  from  an  order  of  the  surrogate  of  the 
county  of  Dutchess,  requiring  S.  D.  Holmes,  the  appellant,  to 
give  security  for  the  faithful  discharge  of  his  trust,  as  executor 
of  Noah  Cock  deceased.  The  application  was  made  by  W.  H 
Cock,  the  respondent,  who  was  one  of  the  residuary  legatee? 
of  the  testator.  Three  executors  were  appointed  by  the  will 
but  two  of  them  died  subsequent  to  the  death  of  the  testator ; 
leaving  the  appellant,  who  was  one  of  his  sons  in  law,  the  sole 
executor.  The  personal  estate  had  all  been  administered 
And  the  only  duty  still  to  be  performed  by  the  executor,  was  to 
sell  the  real  estate,  after  the  death  of  the  widow,  and  distribute 
the  proceeds  among  the  residuary  devisees  ;  one  of  whom  was 
the  wife  of  the  appellant,  who  had  filed  a  bill  against  him,  for 
a  separation. 

A.  Taber,  for  the  appellant. 

W,  Wilkinson,  for  the  respondent. 

The  Chancellor.  The  first  objection  made  to  the  decree 
of  the  surrogate  is  that  the  appellant  should  not  have  been  re 
quired  to  give  security.  Under  the  circumstances,  I  think 
there  was  no  error  in  this  respect.  The  statute  authorizes  the 
surrogate  to  require  security  to  be  given,  where  the  circumstan- 
ces of  the  executor  have  become  so  precarious  as  not  to  afford 
adequate  security  for  the  due  administration  of  the  estate. 
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Here  the  contingency  contemplated  by  the  legislature  iiad  hap- 
pened.  Two  of  the  three  executors  appointed  by  the  testator, 
to  discharge  the  trusts  oif  his  will,  had  died,  and  the  surviving 
executor  had  become  insolvent.  His  property  consisted  of  a 
farm  of  the  value  of  about  $6000,  according  to  the  testimony, 
and  of  stock  and  other  pei"sonal  property  of  the  value  of  $1000. 
And  his  debts,  according  to  his  own  affidavit,  were  about 
$7,600 ;  including  the  interest  due  on  the  mortgage,  and  ex  ■ 
•Jiuding  the.  costs  in  the  suit  brought  against  him,  by  his  wife, 
for  a  separation.  His  counsel  supposes  that  he  was  also  enti- 
tled to  some  $2000  more,  on  account  of  his  wife's  interest  in 
the  proceeds  of  the  real  estate  of  the  testator.  But  by  advert- 
ing to  the  pirovisions  of  the  will,  it  appears  that  the  interest  of 
the  wife  in  those  proceeds,  is  given  over  to  her  children,  in  case 
of  her  death  before  she  comes  into  possession  of  them ;  or  to 
the  sumving  distributees,  in  case  of  her  death  without  issue. 
Again  ;  there  is  a  suit  pending  in  which  the  wife,  if  she  suc- 
ceeds, will  be  entitled  to  this  contingent  interest,  to  the  exclu- 
sion of  her  husband,  even  if  it  should  eventually  fall  to  her. 

The  objection  that  the  amount  of  the  security  required  is  too 
large,  is  based  upon  the  supposition  that  the  appellant  is  the 
owner  of  this  share  of  the  proceeds  of  the  estate  to  which  his 
wife  is  presumptively  entitled ;  and  that  it  ought  not  to  be 
taken  into  the  estimate,  in  fixing  the  amount  of  the  security. 
But  as  that  share  may  in  the  end  belong  to  others,  it  is  reason- 
able to  require  security  that  this  part  of  the  proceeds  of  the 
estate  shall  be  faithfully  administered.  Although  the  execu- 
tor cannot  dispose  of  the  real  estate  until  after  the  death  if  the 
widow,  she  is  far  advanced  in  life  and  may  be  taken  away  at 
any  moment.  He  may  then  sell  the  farm  without  notice  to 
any  one ;  and  being  insolvent,  there  is  no  certainty  that  the 
proceeds  will  be  safe  in  his  hands.  The  statute  has  not  fixed 
the  amount  of  the  security  to  be  given  in  such  cases,  except  that 
it  cannot  be  less  than  twice  thfe  value  of  the  personal  estate. 
(2  R.  S.  72,  §  20.  Id.  77,  §  42.)  But  security  in  double  the 
amount  of  the  proceeds  of  the  real  estate  which  may  come  into 
the  hands  of  the  executor,  for  the  benefit  of  others,  by  virtu9  of 
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his  trust,  is  not  unreasonable,  where  the  executor  has  beComo 
insolvent ;  unless  the  amount  is  very  large.  In  that  case, 
security  to  a  limited  amount  beyond  the  fund  to  be  ad  minis 
tered,  should  be  deemed  sufficient. 

The  statute  authorizing  the  executor  to  bring  the  proceeds 
of  real  estate,  sold  by  virtue  of  a,  power  contained  in  the  will, 
into  the  surrogate's  office  for  distribution,  is  only  for  the  benefit 
or  protection  of  the  executor ;  and  it  does  not  require  the  exec- 
utor to  place  such  proceeds  in  the  surrogate's  hands.  It  there- 
fore does  not  afford  a:ny  additional  security  to  the  distributees, 
unless  the  fund  is  actually  brought  there  for  distribution. 

The  objection  is  not  well  taken,  that  the  security  should  have 
been  directed  to  be  given  to  the  distributee  who  petitioned,  and 
ojily  for  the  amount  of  his  share  of  the  fund.  The  statute 
directs  that  the  bond  shall  be  like  those  required  by  law  from 
administrators.  The  bond,  therefore,  must  be  taken  iii  the 
name  of  the  people ;  and  conditioned  that  the  executor  shall 
faithfully  execute  the  ti'ust  reposed  in  him  as  such,  and  that 
he  will  obey  all  orders  of  the  surrogate  touching  the  adminis- 
tration of  the  estate  committed  to  him.  It  is  a  bond  for  the 
benefit  of  every  person  interested  in  the  estate.  And  if  taken 
only  in  a  sum  sufficient  to  cover  the  interest  of  the  petitioner, 
upon  whose  appUcation  the  order  for  security  was  obtained,  it 
would  not  afibrd  him  adequate  protection.  For  the  whole 
amount  recovered  against  the  sureties  would  have  to  be  distri- 
buted among  all  those  who  had  suffered  by  the  executor's  mal- 
administration of  the  funds. 

■  For  the  same  reason  the  costs  were  properly  charged  upon 
the  fund  which  was  to  be  raised  by  the  proceeds  of  the  sale. 
and  not  upon  the  petitioner  personally ;  as  it  was  a  proceeding 
for  the  benefit  of  the  residuary  legatees  generally,  in  proportion 
to  their  interest  in  the  fund  which  was  to  be  protected  by  the 
security  to  be  obtained  by  such  proceeding.  And  as  the  insol- 
vency of  the  executor  may  have  arisen  from  misfortune,  and 
not  from  his  fault,  thete  was  no  reason  for  charging  the  costa 
of  the  proceeding  before  the  surrogate  upon  him  personally. 
But  as  the  decision  of  the  surrogate  was  right,  and  therefore 
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ought  not  to  have  been  appealed  from,  the  executor  cannot  be 
excused  from  the  payment  of  the  respondent's  costs  in  thia 
court,  upon  the  appeal. 

The  order  appealed  from  must  therefore  be  affirmed,  with 
costs,  and  the  proceedings  are  remitted  to  the  surrogate. 


Valentine  vs.  Valentine  and  others. 

[Keviowed,  4  Eedf .  40,  43, 44,  45.    Followed,  5  Eedf .  460,^461.] 

The  petition  of  appeal,  upon  an  appeal  from  a  surrogate's  decree,  should  name  all  the 
persons  intended  to  be  made  respondents,  and  should  pray  that  they  may  answer 
such  petition. 

After  parties  have  voluntarily  appeared  and  answered  a  petition  of  appeal,  they  can^ 
not  object  that  the  petition  is  informal  as  to  them. 

Persons  against  whom  no  proceedings  have  been  had  in  the  appellate  court,  upon 
an  appeal  from  a  surrogat?,  and  who  have  neither  appeared  nor  answered  the  pe- 
tition of  appeal,  are  not  to  be  considered  as  parties  to  the  appeal. 

A  party  seeking  to  open  a  settled  account,  in  a  proceeding  before  a  surrogate  for  an 
account,  should  be  able  to  show  such  a  case  as  would  have  enabled  hiin  to  file  a 
bill  in  equity  to  surcharge  and  falsify  such  account. 

At  common  law  it  was  not  necessary  that  a  submission  to  arbitrators  should  be  in 
writing ;  except  where  the  controversy  related  to  land,  or  to  some  matter  in  respect 
to  which  it  was  incompetent  for  parties  to  make  a  valid  and  binding  agreement  by 
parol.  And  where  a  submission  is  verbal,  without  any  provision  therein  that  the 
award  shall  be  in  writing,  a  verbal  award  is  valid,  at  common  law. 

Where  a  matter  is  submitted  to  arbitrators,  it  is  not  necessary  that  there  should  be 
any  express  agreement  to  abide  by  the  award  when  made.  The  law  implies  such 
an  agreement,  from  the  very  fact  of  the  submission. 

The  allowance  of  commissions,  to  executors,  should  be  computed  upon  the  aggregate 
sums  received  and  paid  out  by  all  the  executors  collectively,  and  not  upon  the 
amount  received  and  disbursed  by  each  individual ;  so  that  five  per  cent  only  shall 
be  charged  upon  the  first  ®1000  of  the  whole  estate,  and  two  and  a  half  per  cent 
upon  the  next  $5000,  &c.  And  the  whole  commissions  should  be  apportioned 
among  all  the  executors,  equally ;  or  upon  some  equitable  principle,  in  reference  to 
their  respective  services  in  the  administration  of  the  estate. 

Where  a  trust,  held  by  an  executor,  is  inseparable  from  the  executorship,  he  is  not 
entitled  to  double  commissions,  first  in  his  character  of  executor,  and  again  in  hii 
character  of  trustee. 

This  case  came  before  the  chancellor  upon  an  appeal,  by 
Elijah  Valentine,  one  of  the  executors,  from  the  sentence  and 
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decree  of  the  late  surrogate  of  the  county  of  Westchester,  upon 
the  linal  settlement  of  the  accounts  of  the  executors  of  John 
V^alentine,  deceased.  The  will  of  the  testator  was  not  set  forth 
in  the  surrogate's  return  ;  which  return  showed  a  very  irregular 
and  imperfect  state  of  proceedings  before  the  former  surrogate 
who  made  the  decree  appealed  from.  But  from  the  petition, 
upon  which  the  appellant  was  originally  cited  to  render  his  ac- 
count, and  from  other  proceedings  in  the  case,  it  appeared  that 
the  testator  died  in  November,  1820,  leaving  personal  estate, 
which  was  inventoried  at  about  $16,000,  and  a  large  real  estate 
which  his  executors  were  authorized  to  sell.  By  his  will,  after 
disposing  of  a  part  of  his  estate  in  general  legacies,  &,c.,  the  testa 
tor  directed  the  residue  to  be  divided  between  three  of  his  sons, 
Elijah,  the  appellant,  and  Frederick  and  William,  two  of  the 
respondents.  William  was  then  a  lunatic,  and  has  continue'^ 
to  be  such  ever  since.  And  in  reference  tohis  share  of  the 
estate,  the  testator  directed  the  executors  to  invest  it  at  interest 
upon  good  security,  and  to  apply  the  income  thereof  to  the  sup- 
port of  William  for  life,  and  after  his  decease,  to  pay  the  principal 
to  his  children  in  equal  shares.  The  will  also  contained  a  pro- 
vision that  if  William  should  be  restored  to  his  reason,  so  as  to 
be  capable  of  managing  his  affairs,  then  the  whole  of  that  third 
of  the  •  residuary  estate  should  be  paid  over  to  him,  by  the  ex- 
ecutors, to  be  disposed  of  by  him  as  he  should  think  fit.  But 
he  had  been  twenty  years  a  lunatic  at  the  time  of  the  institu- 
tion of  the  proceedings  before  the  surrogate,  and  there  was  no 
probability  that  he  would  ever  be  restored  to  his  reason,  so  as 
to  entitle  him  to  any  part  of  the  capital  of  the  estate  under  the 
provisions  of  the  will.  And  the  appellant,  who  had  received 
most  of  the  funds  of  the  estate,  having  neglected  to  invest 
them,  or  to  render  an  account  thereof  to  James  Valentine,  one 
of  the  children  of  William,  who  had  an  interest  in  the  estate 
under  the  will,  an  application  was  made  to  the  surrogate,  by 
James  Valentine,  for  an  account.  Upon  the  return  of  the  cita- 
tion the  appellant  applied  to  the  surrogate  for  a  final  settlement 
of  the  accounts  of  the  executors.  It  did  not  appear  by  the  re- 
turn whethjr  the  children  of  William  were  cited  to  attend  thn 
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gettlement  of  the  accounts,  or  whether  any  guardian  ad  litem 
of  tlieir  hinat.'c  father  was  appointed.  But  counsel  appeared 
for  the  lunatic ;  and  his  son  James  also  attended  upon  the 
taking  of  the  accounts  before  the  surrogate.  Stephen  Valen- 
tine and  Schuyler  Valentine,  the  other  two  executors  to  whom 
the  letters  testamentary  had  been  issued,  and  who  had  joined  in 
the  conveyance  of  the  real  estate  under  the  will,  were  cited  and 
rendered  their  accounts.  The  only  account  of  one  of  them, 
however,  was  a  3harge  of  $28,08,  for  his  services  and  expenses 
as  one  of  the  executors;  no  part  of  the  proceeds  of  the  estate 
having  actually  come  to  his  hands.  Frederick  Valentine,  one 
of  the  residuary  legatees,  also  attended  before  the  surrogate, 
and  claimed  one  third  of  the  residuar}"^  estate  in  the  hands  of 
the  appellant,  as  well  as  one  third  of  that  which  was  in  the 
hands  of  Stephen  Valentine,  one  of  the  co-executors ;  after  de 
ducting  the  moneys  which  he  had  actually  received  from  the 
appellant  on  account  of  his  share.  This  claim  against  the 
appellant  was  resisted,  upon  the  ground  that  it  had  been  sub- 
mitted to  arbitration,  by  parol,  and  that  a  parol  award  was 
made,  by  the  arbitrators,  settling  the  balance  which  was  due 
to  the  claimant  fi'om  the  appellant  as  one  of  the  executors.  The 
appellant  also  proved  the  parol  submission  and  the  award,  and 
that  the  residuary  legatee  had  received  the  amount  awarded  to 
be  due  to  him ;  and  that  he  had  given  to  the  appellant  a  re- 
ceipt for  the  same,  specifying  that  it  was  in  full  for  the  balance 
due  him,  from  the  complainant,  as  executor,  for  all  moneys  due 
and  coming  to  him  from  the  proceeds  of  the  real  and  personal 
estate  of  the  testator.  The  surrogate,  however,  overruled  that 
defence,  to  the  claim  of  this  residuary  legatee,  and  only  allowed 
ths  appellant  the  stun  which  he  proved  that  he  had  paid  to 
Frederick,  on  account  of  his  share  of  the  residuary  estate.  The 
account  of  the  appellant  with  the  estate  was  then  referred  to  an 
auditor ;  who  stated  the  same,  with  interest  at  six  per  cent  on 
the  moneys  received  and  paid  out,  down  to  the  6th  of  October, 
1 832.  And  the  appellant  was  credited  with  several  sums  paiti 
out  after  that  time,  and  before  the  making  of  the  auditor's  re- 
port, in  March,  1839.     This  included  $100  paid  to  the  appe/ 
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lant's  counsel  upon  the  taking  of  the  account,  and  $150  paid 
to  the  arbitrators  for  their  fees  upon  the  arbitration,  between  the 
appellant  and  Predericic  Valentine,  in  relation  to  the  balance 
due  from  the  former  to  the  latter,  on  account  of  his  legacy ; 
both  of  which  sums,  with  interest  on  the  $150  from  the  time  it 
aas  paid,  in  1834,  were  allowed  by  the  surrogate  as  proper 
charges  against  the  estate  of  the  testator  which  belonged  to  the 
residuary  legatees.  The  surrogate  computed  the  interest  at 
seven  per  cent,  upon  the  balance  due  in  1832,  and  upon  the 
expenditures  of  the  appellant  subsequent  to  that  time.  He  also 
allowed  to  each  of  the  executors  who  had  Deceived  any  portions 
of  the  estate,  full  commissions  upon  the  amounts  received  and 
paid  out  by  them  respectively ;  but  allowed  no  commissions  to 
the  other  executors  who  had  accepted  the  trust,  and  who  had 
joined  in  the  sale  and  conveyance  of  the  real  estate.  The 
surrogate  decreed  that  the  balance  in  the  hands  of  S.  Valentine 
should  be  paid,  one  third  thereof  to  F.  Valentine,  one  third  to 
the  appellant,  and  the  other  third  to  Vf .  Valentine,  the  lunatic 
legatee,  or  to  whoever  might  be  authorized  to  receive  the  same 
under  the  will  of  the  testator.  He  also  declared  and  decreed 
that  the  costs  of  the  proctors  and  counsel  of  James  Valentino 
and  Frederick  Valentine,  the  fees  of  the  surrogate,  and  the 
claim  of  Schuyler  Valentine  for  services,  were  proper  charges 
upon  the  estate  of  the  decedent ;  and  that  the  appellant  should 
pay  them  out  of  the  balance  found  due  from  him.  He  farther 
declared  and  decreed  that  the  appellant  was  entitled  to  retain 
one  third  of  the  balance  in  his  hands  belonging  to  the  estate, 
as  his  distributive  share  as  one  of  the  residuary  legatees,  and 
directed  him  to  pay  one  other  third  of  such  balance  to  F. 
Valentine,  after  deducting  the  payments  already  made,  with 
interest  thereon  from  the  times  they  were  paid.  As  to  the  other 
third,  after  deducting  what  had  been  paid  for  the  support  of 
(he  lunatic  legatee,  and  the  interest  thereon,  the  decree  directed 
the  appellant  to  pay  it  to  Wilham  Valentine,  or  whoever  might 
be  authorized  to  receive  the  same  under  the  will  of  the  testator  ; 
which  third  of  the  'estate,  after  deducting  therefrom  one  third 
of  the  commissions  allowed  to  the  appellant,  amounted,  on  the 
Vol.  II.  55 
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18th  of  March,  1840,  the  date  of  the  decree,  to  about  f  8,000. 
But  the  decree  did  not  ascertain  or  determine  what  part  of  this 
Bum  v^as  the  capital  of  the  estate,  in  which  the  children  of  the 
testator's  son  WilUam  had  a  contingent  interest,  in  case  their 
father  should  die  without  having  been  restored  to  his  reason, 
and  what  part  was  the  interest  which  had  accrued  upon  that  cap- 
ital, over  and  above  the  expenses  and  support  of  the  lunatic. 

The  appellant  appealed  from  the  whole  decree,  and  especial- 
ly from  certain  parts  thereof  particularly  specified  in  his  petition 
of  appeal.  But  he  did  not  make  Stephen  Valentine,  who  wap 
one  of  his  co-executors,  or  any  of  the  children  of  WiUiara 
Valentine,  parties  to  the  appeal.  Frederick  Valentine  and 
Schuyler  Valentine  appeared  and  put  in  their  answer,  to  th* 
petition  of  appeal,  by  the  same  solicitor ;  and  the  lunatic  re 
spondent  answered  by  his  guardian  ad  litem. 

W.  Silliman,  for  the  appellant. 

J.  Rhoades,  for  F.  &,  S.  Valentine. 

J.    W.  Tompkins,  guardian  ad  litem  for  the  lunatic,  W, 
Valentine. 

The  Chancellor.  The  petition  of  appeal  was  informal  in 
not  designating  who  were  intended  to  be  made  respondents ;  by 
praying  that  they  might  answer  the  petition.  {Kellett  v.  Rath- 
bone,  4  Paiges  Rep.  102.  Gardner  v.  Gardner,  5  Id.  170.) 
The  parties,  however,  who  are  interested  in  the  matters  ap- 
pealed from,  and  who  have  voluntarily  appeared  and  an- 
swered the  petition  of  appeal,  cannot  now  object  that  the 
petition  of  appeal  is  infomial  as  to  them.  But  those  against 
whom  no  proceedings  have  been  had  in  this  court,  and  who 
•  have  not  appeared  or  answered,  cannot  in  any  proper  sense  be 
considered  as  parties.  And  the  decree  of  the  surrogate  can 
■neither  be  affirmed  nor  reversed  so  far  as  their  rights  are  con- 
cerned ;  but  the  appeal  must  simply  be  dismissed,  so  far  as  it 
seeks  a  reversal  or  modification  of  the  decree,  in  any  respect, 
^hich  will  affect  their  interests.     The  part  of  the  decree,  how- 
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ever,  which  relates  to  the  distributive  share  of  the  respondent 
Frederick  Valentine,  as  one  of  the  residuary  legatees,  and  so 
much  of  the  decree  for  costs,  in  his  favor,  as  charges  any  part 
of  his  costs  upon  the  shares  of  the  estate  which  the  appellant 
would  have  been  entitled  to  retain,  for  his  own  benefit,  if  the 
claim  of  Frederick  to  a  distributive  share  of  the  fund  in  the 
hands  of  the  appellant  had  been  disallowed,  can  be  reversed  or 
modified  without  impairing  the  rights  of  any  person  who  has 
not  been  made  a  party  to  this  appeal.  That  part  of  the  decree, 
therefore,  must  be  reversed,  in  case  it  is  found  to  be  erroneous, 
and  if  it  is  a  proper  subject  of  consideration  here.  And,  for  the 
same  reason,  that  part  of  the  decree  which  directs  the  appellant  to 
pay  to  Schuyler  Valentine  the  sum  allowed  to  him  for  his  ser 
vices,  as  one  of  the  executors,  and  which  directs  the  appellan. 
to  pay  the  costs  of  his  proctor  and  counsel  out  of  the  estate, 
may  be  reversed  upon  this  appeal,  if  found  to  be  erroneous ; 
although  neither  the  children  of  WiUiam,  nor  Stephen  Valen- 
tine, who  is  one  of  the  co-trustees  of  the  part  of  the  fund  which 
belongs  to  William  and  his  children,  are  before  the  court  upon 
this  appeal.  The  objections  of  the  appellant  to  these  portions 
of  the  decree,  I  shall  therefore  proceed  to  consider. 

The  charges  of  Schuyler  Valentine,  for  expenses  in  attend- 
ing upon  the  probate  of  the  will,  and  upon  the  settlement,  are 
not  verified  in  the  manner  required  by  law  to  make  them  evi- 
dence in  his  own  favor ;  in  the  absence  of  written  vouchers  for 
the  payments.  The  statute  requires  that  the  executor  shall 
swear  positively  to  the  fact  of  payment;  specifying  when, 
and  to  whom,  the  payment  was  made.  (2  R.  iS.  92,  §  55.)  It 
does  not  appear,  however,  that  any  objection  to  this  acount, 
or  to  the  form  of  the  oath  to  the  same,  was  made  by  the  appel- 
lant before  the  surrogate.  And  it  is  wholly  improbable  that 
Buch  an  objection  was  made  by  the  appellant,  who  was  himself 
allowed  several  items  of  expenses  of  a  similar  character,  uj)on 
a  general  affidavit  annexed  to  his  account ;  and  without  speci- 
fying at  what  time,  or  to  whom,  such  payments  were  made. 
li  would,  therefore,  be  unreasonable  to  allow  an  objection  of 
this  kind  to  be  taken  on  appeal,  when  it  might  pe  'haps  have 
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been  obviated  at  once,  by  a  new  affidavit,  had  the  (»bjectiorj  to 
the  form  of  the  attestation  besn  made  before  the  surrogate. 
And  as  this  responder^t  was  subjected  to  the  costs  and  expen- 
ses of  accounting  before  the  surrogate,  without  any  fault  on  hia 
part,  the  surrogate  very  properly  directed  the  costs  of  his  proc- 
tor and  counsel  to  be  paid  out  of  the  estate  of  the  decedent. 
So  much  of  the  decree  as  directed  the  payment  of  the  $28,08 
to  him,  and  the  payment  of  his  costs,  must  therefore  be  affirm^' 
ltd.  And  the  appellant  must  also  pay  to  him,  or  to  his  solicitor 
interest  on  the  amount  directed  by  the  surrogate  to  be  paid  t\ 
him  and  his  proctor,  from  the  date  of  the  decree  appealed  from, 
as  damages  for  the  delay  and  vexation  caused  by  this  part  of 
the  appeal. 

In  relation  to  the  claim  of  the  respondent  Frederick  ValeL 
tine,  I  think  the  surrogate  erred  in  holding  that  the'  appellant 
was  bound  to  account  to  him,  or  that  he  was  entitled  to  claiiii 
any  part  of  the  estate  in  the  hands  of  the  appellant.  Even  if 
a  parol  submission  and  award  was  not  binding  upon  the  pai  ■ 
ties,  the  statement  of  the  account  between  them,  by  Ferris  and 
McDonald,  at  their  request,  and  the  subsequent  giving  of  the 
receipt  in  full,  by  the  legatee,  upon  the  basis  of  that  statemene-, 
should  be  considered  as  conclusive  between  the  parties ;  unless 
one  of  them  could  show  that  a  mistake  had  been  committed  of 
which  he  was  ignorant  at  the  time.  In  other  words,  the  party 
seeking  to  open  such  a  settled  account,  should  be  able  to  show 
such  a  case  as  would  have  enabled  him  to  file  a  bill  in  equity 
to  surcharge  and  falsify  the  account.  And  the  evidence  before 
me  does  not  make  out  such  a  case.  Indeed  the  testimony 
shows  that  certain  items  paid  to  Frederick  himself,  and  which 
were  disallowed  in  the  appellant's  account  against  the  estate, 
either  because  they  were  barred  by  lapse  of  time  or  otherwise, 
would,  as  between  the  appellant  and  Frederick,  have  been 
proper  charges  against  the  latter's  third  of  the  estate  given  to 
tlie  residuary  legatees.  I  also  think  there  was  a  valid  and 
binding  submission  and  award,  between  these  parties,  which  tba 
surrogate  was  not  authorized  to  disregard ;  even  if  it  was  evi- 
dent, from  the  testimony  before  him,  that  Ferris  and  McDonald 
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had  erred  as  to  the  amount  wh  ch  was  due  froja  the  appellant, 
to  this  respondent,  at  the  time  of  their  award  in  1834. 

By  the  principles  of  the  common  law,  it  was  not  necessary 
that  a  submission  to  arbitrators  should  be  in  writing ;  except 
where  the  controversy  was  in  relation  to  land,  or  to  some  mat- 
ter as  to  which  it  was  incompetent  for  parties  to  make  a  valid 
and  binding  agreement  by  parol.  {Billings^  Law  of  Awards, 
9.  Kyd  on  Awards,  7.  Walters  v.  Morgan,  2  Cox's  Ch. 
Cas.  369.)  And  where  a  submission  is  verbal,  and  without 
any  provision  therein  that  the  award  shall  be  in  writing,  a  ver- 
bal award  is  valid.  (^Cable  v.  Rogers,  3  Buls.  Rep.  311.)  In 
the  case  of  Wells  v.  Lain,  which  came  before  the  court  of 
errors  in  1835,  (15  Wend.  Rep.  99,)  I  was  strongly  inclined  to 
the  opinion  that  the  provisions  of  the  revised  statutes  required 
all  submissions  to  arbitrators  to  be  in  writing.  But  the  court 
of  dernier  resort  having  decided  otherwise,  in  that  case,  I  do  not 
feel  fnyself  authorized  to  adhere  to  my  own  opinion  in  opposi- 
tion to  that  decision.  In  the  present  case,  there  can  be  no 
doubt,  from  the  testimony  of  Ferris  and  McDonald,  that  the 
parties  intended  to  submit  to  them  the  question  as  to  what  sum 
was  due  from  the  appellant,  to  F.  Yalentine  as  one  of  the  re- 
siduary legatees.  And  where  a  matter  is  submitted  to  arbitra- 
tors, it  is  not  necessary  that  there  should  he  any  express  agree- 
ment to  abide  by  the  award  when  made.  For  the  law  implies 
such  an  agreement  from  the  very  fact  of  submission.  So  much 
of  the  decree  appealed  from,  therefore,  as  declares  that  there  is 
a  balance  due  to  the  respondent,  Frederick  Valentine,  of  the 
funds  in  the  hands  of  the  appellant,  and  so  much  thereof  as 
directs  the  appellant  to  pay  such  supposed  balance,  and  so  much 
of  the  decree  as  allows  costs  to  the  said  lespondent,  on  the 
proceedings  before  the  surrogate,  and  directs  the  payment  there- 
of by  the  appellant,  must  be  reversed.  And  Schuyler  Valen- 
tine and  Frederick  Valentine  having  both  appeared  by  the 
same  solicitor,  and  joined  in  their  answer  to  the  petition  of  ap- 
peal, and  the  appellant  having  failed  in  his  appeal  as  to  one  of 
them,  and  succeeded  as  to  the  o  her,  neither  of  those  parties  ia 
to  have  costs  as  against  the  other  upon  the  appeal. 
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As  between  the  appellant,  and  the  respondent,  W.  Taientme, 
and  the  children  of  the  latter,  who  are  not  made  parties  to  this 
appeal,  I  do  not  see  that  any  error  has  been  committed,  to  the 
injury  of  the  appellant.  The  error  in  the  mode  of  computing 
the  interest,  if  there  was  an  error,  was  the  other  way.  For  as 
the  appellant  had  neglected  to  invest  the  fund  belonging  to  the 
lunatic  and  his  children,  as  directed  by  the  will  of  the  testator, 
and  had  mixed  it  with  his  private  funds  in  the  bank  and  used 
it  as  his  own,  the  surrogate  might  properly  have  charged  him 
with  what  would  have  been  made  by  investing  the  money,  and 
re-investing  the  income  thereof,  from  time  to  time,  beyond  what 
was  required  for  the  support  of  the  lunatic.  And  in  the  allow- 
ance of  commissions,  the  surrogate  clearly  erred  in  favor  of  the 
appellant,  by  allowing  him  more  than  he  was  legally  entitled 
to.  The  allowance  of  commissions  should  be  computed  upor 
the  aggregate  sums  received  and  paid  out  by  all  the  executors 
collectively,  and  not  upon  the  amount  received  and  disbursed 
by  each  individually ;  so  that  five  per  cent  only  shall  be  charged 
upon  the  first  $1000  of  the  whole  estate,  and  two  and,  a  half 
per  cent  upon  the  next  $5000,  &c.  And  the  whole  com- 
missions should  be  apportioned  among  all  the  executors,  either 
equally  or  upon  some  equitable  pi^inciple,  in  reference  to  theii 
respective  services  in  the  administration  of  the  estate.  But  in 
this  case,  the  surrogate  has  allowed  to  each  of  the  executors 
who  received  and  disbursed  moneys  for  the  estate,  five  per  cent 
upon  the  first  $1000,  and  at  the  rate  of  two  and  a  half  per  cent 
upon  the  next  $5000,  received  and  disbursed  by  each  ;  thereby 
charging  the  estate  with  five  per  cent  upon  the  first  $2000 
received  and  disbursed,  instead  of  upon  the  first  $1000  only. 

The  funds  in  the  hands  of  the  executors  for  the  benefit  of 
the  lunatic  and  his  children  were  held  by  them  in  their  char- 
acters of  executors ;  and  the  trust  and  the  executorship  were 
inseparable.'  The  appellant,  therefore,  was  not  entitled  to 
double  commissions,  first  in  his  character  of  executor  and 
again  in  his  character  of  trustee.  The  case  would  have  been 
different,  if  the  executors  had  been  directed  by  the  will  to  pay 
over  this  part  of  the  fund  to  one  of  their  number,  as  a  trustee, 
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upon  a  separate  and  distinct  trust.  All  that  was  proper  to  be 
done  under  the  will  of  the  testator,  in  the  present  case,  was  to 
invest  the-  capital  of  the  share  of  William  upon  permanent 
securities,  in  the  names  of  all  the  executors  jointly,  as  such ; 
60  as  to  preserve  the  capital  of  this  portion  of  the  estate  for  the 
use  of  those  who  might  eventually  be  entitled  to  the  same 
under  the  provisions  of  the  will.  The  income  arising  from 
such  investment,  beyond  what  was  necessary  for  the  support 
of  the  lunatic,  should  have  been  reinvested,  for  his  use  and 
benefit,  from  time  to  time  as  it  was  received.  And  the  decree 
in  this  case  should  have  directed  that  the  funds  in  the  hands  of 
both  of  the  executors,  belonging  to  this  share  of  the  estate,  be  re- 
invested in  that  manner  until  the  happening  of  the  contingency 
upon  which  it  was  to  be  paid  over  to  the  lunatic,  or  to  his  chil- 
dren, absolutely.  If  the  proper  parties  were  before  the  court 
therefore,  it  might  be  proper  to  modify  the  decree  accordingly. 
But  even  as  the  decree  stands,  there  is  nothing  which  prohibits 
the  appellant,  either  from  making  such  investments,  or  apply- 
ing the  income  to  the  support  of  the  lunatic  until  the  tiirie 
arrives  for  paying  over  the  capital  of  the  fund,  to  him,  or  to  his 
children,  as  directed  by  the  will. 

The  costs  of  James  Valentine  were  rightfully  allowed  against 
the  estate,  as  it  was  proper  for  him  to  call  for  an  account,  not 
only  for  the  purpose  of  seeing  that  the  fund  in  which  he  had 
an  interest  was  regularly  invested,  but  also  to  ascertain  the 
amount  of  that  fund.  The  fact  that  it  was  to  be  held  in  trust 
by  the  executors  until  the  dedth  or  restoration  of  the  lunatic 
'0  sanity,  did  not  form  any  objection  to  the  settlement  of  the 
account  for  the  purpose  of  determining  what  the  amount  of  the 
trust  fund  was ;  although  the  executors-  could  not  be  decreed 
to  pay  over  the  money,  until  the  time  arrived  for  its  payment, 
either  to  the  lunatic  or  to  his  children,  in  conformity  to  the 
directions  of  the  will.  But  as  James  Valentine  is  not  a  party 
to  the  appeal,  this  part  of  the  decree  can  neither  be  affirmed 
nor  reversed.  Tior  can  the  court,  upon  the  appeal  between  the 
prfcsent  parlies  only,  alter  or  modify  the  decree  in  relation  to 
the  Surrogate's  fees     Some  part  of  those  fees  must  have  arisen 
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from  seivices  performed  by  him  for  parties  who  are  not  before 
me  upon  this  appeal.  And  if  this  part  of  the  decree  should  oe 
reversed,  it  might  leave  those  parties  liable  to  the  surrogate  for 
such  fees,  and  without  any  remedy  over  for  the  samfe  against 
the  appellant,  although  he  has  actually  been  allowed  for  those 
fees,  in  his  account  against  the  estate. 

Several  other  questions  are  raised  by  the  appellant's  counsel 
which  cannot  properly  be  disposed  of,  on  account  of  the  ab- 
sence of  the  necessary  parties.  All  that  is  proper  to  be  done, 
therefore,  is  to  dismiss  the  appeal  as  to  every  part  of  the  decree, 
except  as  to  the  parts  thereof  which  1  have  before  disposed  of 
between  the  appellant  and  the  respondents  Frederick  and 
Schuyler  Valentine.  The  proceedings  must  also  be  remitted 
"to  the  surrogate  of  the  county  of  Westchester ;  to  the  end  that 
such  parts  of  the  decree  appealed  from  as  are  not  reversed,  may 
be  carried  into  effect  in  that  court. 


Jones  vs.  Phelps  and  others. 

[Followed,  43  Superior,  335.  See  21  How.  360;  24 Id.  379.] 
£v-en  in  cases  where  the  defendant,  in  a  suit  tp  Toreclose  a  mortgage,  has  not  delay- 
ed the  proceedings  and  increased  the  costs,  by  an  improper  defence,  the  necessary 
expenses  of  the  suit,  as  well  as  of  the  master's  sale,  are  to  be  deducted  out  of  the 
proceeds  of  the  mortgaged  premises :  thereby  rendering  the  mortgagor,  in  effect, 
liable  for  those  costs  and  expenses,  if  the  proceeds  of  the  sale  are  not  sufficient  to 
p^y  the  whole  debt  for  which  he  is  personally  liable.  And  where  the  mortgagor 
sets  up  an  unfounded  defence,  and  thus  delays  the  proceedings,  it  is  proper  tn 
charge  him  personally  with  the  costs ;  instead  of  taking  them  out  of  the  proceeds 
of  the  mortgaged  prefnises,  'which  in  equity  belong  to  the  complainant  or  to  other 
persons  holding  incumbrances  upon  the  premises. 
Where  two  mortgages,  upon  the  premises,  are  recorded  at  the  same  time,  and  each 
mortgagee  is  cognizant  of  the  giving  of  the  other  mortgage,  at  the  time  that  he 
takes  his  own,  the  recording  acts  have  no  application  to  the  case,  in  respect  to  fio 
question  of  priority. 
Although  two  mortgages  upon  tne  same  nremises,  given  to  different  persons,  bear 
the  same  date,  and  are  acknowledged  at  the  same  time,  if  it  appears  that  it  wu 
the  agreement  and  intention  of  all  parties  that  one  of  the  mortgages  slioald  hnve 
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a  preference  over  the  other,  so  as  to  be  a  prior  lien  upon  the  premises,  the  law, 
for  the  purpose  of  carrying  into  effect  that  intention,  presumes  that  the  mortgage 
which  was  intended  to  be  preferred,  was  delivered  first. 

This  was  an  appeal  by  Lyman  Phelps,  one  of  the  defeii- 
ilants,  from  a  part  of  the  decree  of  the  vice  chancellor  of  the 
seventh  circuit,  in  this  cause.  In  July,  1841,  Phelps,  the  ap- 
pellant, gave  a  mortgage  to  Jones,  the  complainant,  for  f  1000, 
and  interest.  In  April,  1842,  Phelps  conveyed  the  mortgaged 
premises  to  J.  K.  Crandall,  subject  to  this  mortgage ;  and 
Crandall  agreed  to  pay  the  mortgage,  as  a  part  of  the  consid- 
eration of  the  conveyance  to  him.  On  the  same  day  Crandall 
executed  two  mortgages  upon  the  premises ;  one  to  A.  Hill,  for 
f  1000,  payable  in  two  and  three  years,  with  annual  interest, 
and  another  to  Phelps,  for  $651,  payable  in  four  years,  with 
interest.  Both  of  these  mortgages  were  given  in  part  payment 
of  the  purchase  money  of  the  premises,  and  were  received  and 
entered  in  the  record  by  the  county  clerk  as  having  been 
recorded  at  the  same  time.  But  the  mortgage  to  Hill  was 
received  in  part  payment  of  a  debt  due  to  him  from  Phelps ; 
who,  at  or  preyious  to  the  delivery  of  the  mortgages,  agreed 
with  Hill  that  the  mortgage  to  the  latter  should  have  priority 
over  the  other,  so  as  to  have  a  preference  in  payment  as  a  prior 
lien  upon  the  mortgaged  premises.  Hill  subsequently  assigned 
his  mortgage  to  Jones,  the  mortgagee  in  the  original  mortgage 
given  by  Phelps.  In  1845,  the  complainant  filed  his  bill  in 
this  cause,  to  foreclose  his  original  mortgage  as  well  as  the  one 
-ssigned  to  him  by  Hill.  He  also  stated  in  his  bill  the  agree- 
ment, between  Hill  and  Phelps,  relative  to  the  priority  of  the 
last  mentioned  mortgage  over  the  mortgage  to  Phelps  of  the 
same  date.  And  Crandall  and  Phelps,  the  mortgagors  in  the 
two  mortgages  of  the  complainant,  and  several  other  persons, 
were  made  defendants.  The  bill  was  taken  as  confessed  as  to 
all  the  defendants  except  Phelps.  He  put  in  an  answer,  with- 
out oath,  denying  the  agreement  stated  in  the  bill  relative  to 
(lie  priority  of  the  Hill  mortgage.  A  replication  to  that  answer 
^ras  filed,  and  the  cause  was  heard  before  the  vice  chancelloi 
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upon  pleadings  and  proofs.  The  vice  chancuUov  de  tided  that 
the  mortgage  assigned  to  the  complainant,  by  Hill,  was  entitled 
to  a  priority  in  payment  over  that  of  the  same  date  given  to 
Phelps.  And  he  directed  a  reference  to  a  master  to  compute 
the  amount  due  to  the  complainant  upon  his  two  mortgages. 
Upon  the  coming  in  of  the  master's  report,  the  vice  chancellor 
made  a  final  decree  of  foreclosure,  and  for  the  sale  of  the 
premises  to  satisfy  the  amount  reported  due  upon  those  two 
mortgages,  with  the  costs  of  suit.  The  decree  further  directed 
that  in  case  the  premises  should  not  sell  for  enough  to  pay  the 
amount  reported  due,  Crandall,  who  was  primarily  liable  for 
the  payment  of  both  mortgages,  should  pay  the  amount  of  the 
deficiency ;  and  if  satisfaction  thereof  could  not  be  had  by  ex- 
ecution against  him,  their  such  deficiency,  or  so  much  thereof 
as  could  not  be  collected  of  Crandall,  should  be  paid  by  Phelps 
the  appellant,  who  was  personally  liable  for  $1000,  and  inter- 
est thereon  from  the  second  day  of  July,  1841. 

The  defendant  Phelps  appealed  from  so  much  of  the  decree 
as  made  him  contingently  liable  to  the  complainant  for  any 
part  of  the  sum  reported  due  by  the  master,  or  the  interest 
thereon,  or  of  any  part  of  the  costs  of  the  suit  in  case  the  mort- 
gaged premises  should  sell  for  enough  to  pay  the  first  mortgage 
with  the  interest  due  thereon. 

L.  Birdseye,  for  the  appellant.  1.  The  deed  by  Phelps, 
dated  April  1,  1842,  conveying  the  mortgaged  premises  to 
Crandall,  one  of  the  defendants,  subject  to  the  payment  by 
Crandall  of  the  mortgage  of  July  2, 1841,  from  Phelps  to  Jones, 
rendered  the  mortgaged  premises  the  primary  fund  for  the  pay- 
ment of  that  mortgage :  and  Phelps  cannot  be  held  personally 
liable,  in  equity,  to  pay  any  part  of  that  debt  and  the  costs, 
until  after  that  fund  has  been  exhausted.  (iS'ee  7  Paige,  591 ; 
Id.  248,  465.  See  also  Tice  v.  Annin,  2  John.  Ch.  Rep.  128 ; 
Ferris  v.  Crawford,  2  Denio,  595.)  It  appears  by  the  plead- 
ings and  proofs  that  Jones  took  the  assignment  of  his  second 
mortgage,  with  a  knowledge  of  su  ih  conveyance,  and  of  the 
terms  of  it.    He  sets  up  no  pretence  of  having  purchased  that 
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mortgage  without  notice  of  that  deed,  and  of  ti/e  lerms  of  it. 
[See  Harris  v.  El%  7  Paige,  421.)  Hill,  the  mottgagee,  was 
present  when  the  deed  was  executed,  and  is  chargeable  with 
notice  of  its  terms ;  and  the  complainant;  deriving  his  title  to 
the  mortgage  from  Hill,  is  chargeable  with  all  the  equities 
to  which  the  instrument  was  subject  in  Hill's  hands.  The 
complainant  was  also  present  at  the  giving  of  that  mortgage. 
2.  The  decree  of  the  vice  chancellor  is  inequitable  and  unjust, 
in  requiring  the  appellant  to  pay  off  the  bond  and  mortgage  of 
Crandall,  as  it  in  effect  does,  in  case  it  is  not  collected  of  Cran- 
dall.  3.  No  issue  had  been  taken,  or  raised  by  the  pleadings, 
as  to  the  personal  liability  of  Phelps  to  pay  off  the  bond  and 
mortgage  of  Crandall ;  and  no  decree  can  be  founded  upon 
evidence  in  relation  to  matters  which  were  not  in  issue  between 
the  parties.  (2  Paige,  61.  9  Peters'  Rep.  483.  10  Id.  177.) 
4.  There  was  no  evidence  given  of  any  agreement  or  promise 
made  by  Phelps  to  pay  the  bond  and  mortgage  of  Crandall,  or 
any  part  of  it.  5.  If  the  bill  can  be  construed  to  claim  a  joint 
judgment  against  different  persons,  for  the  aggregate  amount 
of  their  several  contracts,  it  was  radically  wrong,  and  the  de- 
cree founded  on  it,  and  ratifying  such  claim,  should  be  reversed 
on  appeal.  (2  Mad.  Ch.  235.  Mitf.  PI.  181.)  If  that  be  not 
the  fair  construction  of  the  bill,  then  the  decree  is  erroneous, 
and  should  be  reversed,  for  adjudging  a  joint  judgment  against 
'wo  defendants,  for  the  aggregate  amount  of  their  several  con- 
tracts, when  no  such  claim  had  been  made  by  the  bill,  and 
when  all  the  facts  established  by  the  pleadings  and  proofs  had 
demonstrated  that  the  appellant  was  not  personally  liable  to 
yay  off  the  debt  of  Crandall,  either  jointly  with  him,  or  in  suc- 
cession after  his  failure. 

W.  H.  Shankland,  for  the  respondent.  I.  The  decree  does 
not  charge  the  appellant  with  the  payment  of  any  deficiency, 
unless  the  property  mortgaged  fails  to  sell  for  sufficient  to  pay 
the  mortgage  for  flOOO  executed  by  the  appellant  Phelps. 
II.  But  if  the  decree  will  bear  a  different  construction,  then  the 
respondent  contends  that  it  is  right,  for  the  following  reas(»n8* 
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1  Because  the  defendant  Phelps  put  in  a  false  answer  to  the 
bill,  and  unnecessarily  enhanced  the  costs  to  the  amount  of 
$243,29  ;  creating  a  deficit  to  that  amount,  which  ought  to  have 
gone  towards  the  extinguishment  of  the  debt.  And  the  effect 
of  the  decree  is  to  charge  him  personally  with  the  payment  of 
those  costs.  2.  Because,  when  Phelps  bought  Hill's  farm,  he 
agreed  to  transfer  to  Hill,  in  part  payment  thereof,  a  bond  and 
mortgage  on  the  farm  which  he  (Phelps)  sold  to  Crandall.  It 
is  the  fair  and  equitable  import  of  that  contract,  that  there 
should  exist  no  prior  liens  on  the  farm  sold  to  Crandall,  to  ex- 
haust the  value  of  it,  so  as  to  render  the  mortgage  agreed  to  be 
assigned  to  Hill  uncoUectable ;  and  yet  it  turns  out  that  Phelps 
had  previous  to  that  time  executed  a  thousand  dollar  mortgage 
on  the  same  premises  to  Jones,  by  means  of  which  the  Hill 
mortgage  is  in  danger  of  being  rendered  worthless,  because  of 
the  large  amount  due  on  the  first  mortgage  to  Jones.  It  was 
just,  therefore,  that  the  decree  should  provide  against  such  a 
contingency ;  as  both  of  the  complainant's  mortgages  were  given 
for  Phelps'  own  proper  debt,  and  the  Hill  mortgage  is  in  danger . 
of.  not  being  satisfied  out  of  the  avails  of  the  sale,  in  conse- 
quence of  Phelps'  default,  in  not  paying  his  own  first  mortgage 
to  Jones.  HI.  If  the  decree  is  modified,  it  should  make  provis- 
ion for  Phelps'  paying  the  costs  in  the  court  below,  and  the 
costs  on  the  appeal.  IV.  Jones,  as  the  assignee  of  Hill,  is  en- 
titled to  all  his  equitable  rights  and  remedies,  to  enforce  the 
payment  of  the  bond  and  mortgage  in  question.  * 

The  Chancellor.  The  complainant  made  a  mistake  in 
drawing  up  the  decree.  For,  upon  a  fair  construction  of  its 
language,  the  appellant  is  made  contingently  liable  for  the 
amount  of  the  bond  and  mortgage  given  by  Crandall,  as  well 
as  for  the  whole  costs  of  the  suit.  He  is  clearly  not  liable  for 
any  part  of  the  amount  due  upon  that  bond  and  mortgage. 
And  if  this  part  of  the  decree  had  been  objected  to  in  the  couit 
below,  there  is  no  question  that  it  would  have  been  properly 
settled  before  it  was,  entered ;  and  thus  have  saved  the  delay 
and  expense  of  an  appeal.     Although  this  part  jf  the  decrea 
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must  be  modified,  therefore,  it  ought  not  to  excuse  the  appel- 
lant from  the  payment  of  costs.     For  his  solicitor  should  have 
proposed  amendments,  and  have  had  the  decree  corrected  in 
this  respect,  before  it  was  entered.     Or,  if  it  was  entered  with- 
out serving  a  draft  thereof  upon  him,  he  should  have  moved 
the  vice  chancellor  to  have  it  amended.     Again,  the  appeal  is 
too  broad ;  as  it  proceeds  upon  the  supposition  that  the  ap- 
pellant is  not  personally  liable  to  the  complainant  for  any 
deficiency,  if  the  mortgaged  premises  should  sell  for  enough  to 
pay  the  first  mortgage  and  interest ;  although  the  proceeds  of 
the  sale  should  not  be  enough  to  pay  the  costs  of  the  suit  also. 
Even  in  those  cases  where  the  defendant  has  not  delayed  the 
proceedings,  and  increased  the  costs,  by  an  improper  defence, 
the  necessary  expenses  of  the  suit  as  well  as  of  the  master's 
sale  are  deducted  out  of  the  proceeds  of  the  mortgaged  prem- 
ises ;  thereby  rendering  the  mortgagor,  in  effect,  liable  for  those 
costs  and  expenses,  if  the  proceeds  of  the  sale  are  not  sufficient 
(Q  pay  the  whole  debt  for  which  he  is  personally  liable,  in 
acSJition  thereto.     In  this  case,  however,  it  would  be  wholly 
in«?quitable  to  take  those  costs  which  were  made  by  the  appel- 
lant's improper  defence,  out  of  the  proceeds  of  the  sale,  if  the 
pr-iceeds  are  not  sufiicient  to  pay  both  mortgages.     Besides,  the 
df  (ience  put  in  by  the  appellant  delayed  the  sale  of  the  premises 
fcv  a  long  time ;  as  a  decree  might  have  been  obtained  in  the 
s;  fing  of  1845,  if  he  had  not  put  in  an  answer,  no  part  of  which 
w  as  sustained  by  the  proofs  in  the  cause.     In  the  meantime 
l\  ,e  interest  has  been  running  on  both  mortgages ;  which  would 
h  ive  been  stopped,  by  the  application  of  the  proceeds  of  the 
nortgaged  premises  to  the  payment  of  the  complainant's  de- 
J  land,  if  a  sale  had  not  been  delayed  by  the  defendant's  litiga- 
I'jn.    In  such  a  case,  as  the  costs  are  in  the  discretion  of  the 
fjurt,  It  IS  proper  to  charge  them  personally  on  the  defendant 
rho  has  caused  them  to  be  made  ;  instead  of  taking  them  out 
s*  the  proceeds  of  the  mortgaged  premises,  which  in  equity 
<)•  dng  to  the  complainant,  or  to  others  who  hold   incuin- 
ii  -inces  upon  the  premises, 
(n  the  present  case,  although  the  question  as  to  the  priority 
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of  the  Hill  mortgage  over  that  given  to  the  defendant,  was  dis- 
posed of  by  the  interlocutory  decree,  which  has  not  been 
appealed  from,  I  have  looked  into  the  pleadings  and  proofa,  in 
reference  to  this  question  of  costs.  And  I  find  that  the  appel- 
lant was  clearly  in  the  wrong  in  respect  tp  the  question  oi 
priority.  Both  mortgages  being  recorded  at  the  same  time, 
jind  each  mortgagee  being  cognizant  of  the  giving  of  the  other 
mortgage  when  he  took  his,  own,  the  recording  acts  had  no 
rpplication  to  the  case.  And  the  evidence  clearly  establishe; 
the  fact  that  it  was  the  understanding,  agreement,  and.inte'. 
tion  of  the  parties,  that  the  mortgage  to  Hill  should  have 
a  preference  over  that  which  was  given  to  Phelps,  so  as  to  be 
a  prior  lien  upon  the  premises.  Although  they  have  the  sarao 
d&te  and  were  acknowledged  at  the  same  time,  the  law,  foi 
the  purpose  of  carrying  into  effect  the  intention  of  the  parties, 
will  presume  the  mortgage  to  Hill  to  have  been  delivered  befor» 
the  delivery  of  the  other  mortgage  of  the  same  date  to  Phelps. 
The  appellant's  defence,  therefore,  was  not  only  invaUd  but 
wholly  unconscientious. 

The  decree  must  be  modified  so  as  to  direct  the  master  to 
ascertain  the  amount  of  costs  to  which  -thp  complainant  would 
have  been  entitled,  upon  an  ordinary  decree,  on  a  bill  taken  asi 
confessed  against  all  of  the  defendants ;  and  to  pay  that 
amount,  and  also  the  costs  and  expenses  of  the  sale,  out  of  the 
proceeds  of  the  mortgaged  premises  in  the  first  place.  Tho 
amount  due  on  the  second  of  January,  1846,  the  date  of  tha 
master's  report,  upon  the  bond  and  mortgage  given  by  the 
appellant,  must  be  computed  and  stated  •  in  the  decree ;  and 
the  master  who  makes  the  sale  rnust  be  directed  next  to  pay 
that  amount,  with  interest  from  the  second  of  January,  1846, 
out  of  the  proceeds  of  such  sale.  And  if  there  is  more  than 
sufficient  for  those  purposes,  he  must  apply  the  residue  of  such 
proceeds,  or  so  much  thereof  as  may  be  necessary  for  that  pur- 
pose, to  pay  the  amount  due  on  the  complainant's  second  mort- 
gage, with  interest  thereon  from  the  last  mentioned  day ;  and 
he  must  bring  the  surplus,  if  any,  into  court  for  the  benefit  of 
whoever  may  be  entitled  to  it,  and  subject  to  the  further  ordel 
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of  the  court.  If  there  is  not  snfficiert,  after  paying  the  costs 
and  expenses  aforesaid,  to  pay  the  amount  due  upon  the  com- 
plainant's first  bond  and  mortgage,  the  master  must  report  the 
amount  of  that  deficiency,  and  the  sum  then  due  upon  the 
complainant's  second  bond  and  mortgage,  separately.  And  the 
defendant  Crandall,  who  is  primarily  liable  for  the  amount  due 
on  both  of  those  bonds  and  mortgages,  must  be  decreed  to  pay 
such  deficiency,  with  interest  thereon  from  the  date  of  such 
report.  If  it  cannot  be  collected  upon  execution  against  him, 
then,  upon  the  return  of  the  execution  against  his  property  un- 
satisfied, the  defendant  Phelps  must  pay  the  amount  of  the 
deficiency,  reported  due  upon  the  complainant's  first  bond  and 
mortgage,  with  interest ;  or  so  much  thereof  as  shall  not  have 
been  collected  by  execution  from  the  defendant  Crandall.  The 
master  must  also,  in  his  report,  state  the  amount  due  upon  the 
complainant's  taxed  bill  of  costs,  after  deducting  the  portion  of 
such  costs  which  the  master  is  directed  to  pay  out  of  the  pro- 
ceeds of  the  sale ;  and  the  defendant  Phelps  must  pay  the 
amount  so  reported  due  for  such  costs,  with  interest  thereon 
from  the  date  of  the  master's  report.  In  case  the  proceeds  of 
the  sale  shall  be  sufficient  to  pay  the  amount  due  upon  the 
complainant's  first  bond  and  mortgage,  together  with  that  part 
of  the  costs  and  expenses  which  are  directed  to  be  paid  out  of 
such  proceeds,  but  not  sufficient  to  pay  the  amount  due  upor. 
the  complainant's  second  bond  and  mortgage,  the  master  must 
report  the  amount  of  such  deficienpy ;  and  the  defendant  Cran- 
dall must  be  directed  to  pay  it  personally. 

The  appellant  must  also  pay  the  rerpondent's  costs  upon 
'*iis  appeal,  to  be  taxed. 
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It  IS  a  general  rule  that  the  complainant, in  a  bill  of  discovery,  must  pay  the  costs  at 
the  defendant. 

The  exception  to  this  rule  is,  where  the  complainant  shows  that  he  has  applied  to  the 
defendant  to  admit  some  fact,  material  to  the  defence  of  the  complainant  in  th« 
suit  at  law,  which  the  defendant  in  the  bill  of  discovery  refuses  to  admit;  but 
which  he  afterwards  admits  by  his  answer  to  the  bill. 

Where  no  application  for  a  discovery  is  made  to  the  defendant  himself,  previous  w 
filing  a  bill  of  discovery  against  him,  and  the  only  application  hiade  is  to  his  attor- 
ney, who  has  no  information  on  the  subject  except  what  he  has  communicated  te 
the  complainant's  attorney,  it  is  not  sufficient  to  excuse  the  complainant  in  the  bill 
of  discovery  from  the  payment  of  costs. 

Where  a  defendant  in  a  suit  at  law  applies  to  the  attorney  of  the  plaintiff,  for  a  dis- 
covery, he  should  at  least  state  to  the  attorney  the  material  fact  which  he  wishes 
his  client  to  admit,  to  save  the  necessity  of  a  bill  of  discovery.  And  if  the  attor- 
ney does  not  possess  the  information  necessary  to  enable  him  to  make  the  admis- 
sion, the  defendant  should  request  him  to  communicate  with  his  client  and  obtain 
such  admission  fr6m  him;  and  should  then  wait  a  reasonable  time  to  enable  the 
.  attorney  td  obtain  such  admission  from  his  client. 

The  defendant,  in  an  action  at  law,  cannot  file  a  bill  in  chancery  to  obtain  from  \as 
adversary  a  discovery  of  the  nature  and  grounds  of  the  claim  to  recover  against 
him  in  that  action,  to  enable  him  to  judge  whether  he  has  any  defence.  But  the 
complainant  must  state,  in  his  bill,  thefacts  which  exist,  and  which  he  supposes 
will  constitute  a  good  defence  to  such  action  ;  so  that  the  court  may  see  that  if 
the  facts,  of  which  a  discovery  is  sought,  are  admitted  by  the  answer,  they  will 

'   assist  in  establishing  the  defence  stated  in  the  bill. 

The  defendant  in  a  suit  at  law  brought  against  him  as  acceptor  of  a  bill  of  exchange, 
by  the  pa^e  of  such  bill,  is  not  entitled  to  a  discovery,  from  the  plaintiff,  as  to  tho 
genuineness  of  the  acceptance,  upon  a  bill  which  charges,  upon  information  and 
belief,  that  such  acceptance  is  a  forgery. 

The  endorser  of  a  draft,  who  has  paid  or  secured  the  amount  thereof  to  the  endor- 
see, and  has  taken  a  transfer  of  the  draft,  has  a  right  to  sue  the  acceptor,  and  to 
roMver,  for  his  own  use,  (he  same  amount  which  the  endorsee  could  have  recov- 
ered in  a  suit  upon  the  acceptance. 

it  is  immaterial,  in  such  a  case,  whether  the  endorser,  on  procuring  the  transfer  of 
the  draft  and  acceptance,  has  paid  the  endorsee  tho  amount  thereof,  or  has  given 
him  security  for  such  payment. 

60  if  the  endorsee  has  relinquished  his  claim  upon  such  acceptance,  to  the  endorser, 
for  a  mere  nominal  consideration,  that  circumstance  will  not  vary  the  amount  of 
the  recovery  in  an  action  brought  by  the  endorser  against  the  acceptor. 

This  wis  an  appeal  by  the  complainant,  from  an  order  ol 
lie  vice  chmcellor  of  the  first  circuit,  dissolving  the  injunction 
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wliich  had  been  granted  in  this  cause,  upon  a  bill  of  discovery , 
and  directing  the  appellant  to  pay  tne  respondent's  costs.  T'ne 
bill  was  filed  for  a  discovery  in  aid  of  the  complainant's  defenoe 
to  a  suit  at  law,  upon  an  acceptance  purporting  to  have 
been  made  by  him,  but  which  he  charged  to  be  a  forgery. 
The  facth,  as  admitted  in  the  answer  of  the  defendant,  were 
substantially  as  follows :  In  September,  1839,  J.  B.  Chapman, 
then  of  Richmond  in  Virginia,  but  who  is  now  dead,  had  in  his 
possession  a  draft  drawn  by  himself,  upon  the  complainant 
Ueas,  for  $1100,  payable  to  the  order  of  the  defendant  Harvie, 
sixty  days  after  date,  and  purporting  to  have  been  accepted  by 
Deas ;  which  draft  he  presented  to  Harvie,  and  requested  him 
to  put  his  name  upon  it  as  an  endorser,  for  the  accommodation 
of  the  drawer.  This  draft  was  discounted  at  the  Bank  of  Vir- 
ginia for  the  benefit  of  Chapman  ;  and  not  being  paid  when  it 
became  due,  it  was  protested  for  non-payment.  The  bank  after 
wards  sued  the  drawer  and  the  endorser  of  the  draft,  and  recov 
ered  separate  judgments  against  them  in  Virginia,  and  a  part  of 
the  debt  was  collected  frorn  Chapman  the  drawer.  Harvie,  the 
endorser,  aftei-wards  settled  with  the  bank  for  the  residue  of  the 
debt,  by  giving  a  mortgage  therefor  upon  his  real  estate ; 
and  the  bank  thereupon  transferred  to  him,  as  the  endorser  of 
the  draft,  all  their  claim  against  Deas,  as  the  acceptor  thereof 
A  short  time  previous  to  this  settlement  with  the  bank,  a  suit 
was  instituted  against  Deas,  upon  the  acceptance,  in  the  name 
of  Harvie,  in  the  superior  court  in  the  city  of  New- York.  And 
after  such  settlement,  Deas  called  upon  the  attorney  of  Harvie 
in  that  suit,  for  information  as  to  the  consideration  paid  by  his 
client ;  and  was  shown  by  him  a  letter  from  the  attorney  in 
Richmond  who  sent  him  the  draft  to  be  collected  for  Harvie, 
to  which  letter  was  attached  a  certificate  of  the  court  in  Vir- 
ginia showing  the  recovery  of  the  two  judgments.  The  attor- 
ney of  Harvey  was  also  appUed  to  for  a  statement  of  the  facta 
and  circumstances  connected  with  the  draft ;  but  he  refused  to 
give  any  information  on  the  subject  until  he  should  be  in  formed 
of  the  object  of  the  inquiries  made.  The  attorney  of  Deas  then 
wrote  to  Harvie's  attorney,  stating  that  Chapman  was  indebted 
Vol.  n.  57 
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«c  his  ciiert .  who  never  had  had  any  transactions  with  Harvie. 
and  had  no  recollection  of  having  accepted  the  draft ;  ana 
therefore  claimed  a  right  to  know  who  was  the  real  plaintiffin 
the  suit,  add  in  what  right  he  claimed  to  recover.  The  attor- 
ney replied  that  his  client  Harvie  was  the  real  plaintiff,  and  the 
suit  was  prosecuted  for  his  benefit,  he  having  taken  up  the 
draft  because  he  was  forced  to  pay  it ;  stating  that  his  informa- 
tion Was  from  the  gentleman  who  sent  him  the  demand  for 
collection,  but  that  he  did  not  wish  to  be  bound  by  that  state- 
ment, as  the  persons  whom  he  represented  resided  in  Vir> 
gmia,  and  he  could  not  apply  to  them  for  information  on  thai 
subject. 

The  complainant  thereupon  filed  the  bill  in  this  cause,  statmg, 
among  other  things,  that  he  never  received  any  value  for  this 
acceptance,  nor  did  he  give  it  for  the  accommodation  of  any 
one,  and  that  he  never  had  any  connection  with  it ;  and  charg- 
ing, upon  his  belief,  that  the  acceptance  was  a  forgery.  The 
defendant  Harvie  having  put  in  a  full  answer  to  the  bUl,  the 
x'ice  chancellor  made  the  usual  order  for  the  dissolution  of  the 
injunction,  and  for  the  payment  of  the  defendant's  costs. 

The  following  opinion  was  delivered  by  the  vice  chancellor. 

Sandpord,  V.  C.  The  complainant  accedes  to  the  genera] 
rule,  that  a  defendant  in  a  bill  of  discovery,  who  has  anSweretl 
fully,  is  entitled  to  his  costs.  He  rehes  for  exemption  from  ihe 
rule,  on  his  having  first  applied  to  the  defendant  for  the  desired 
information  before  fihng  his  bill ;  and  that  the  defendant  re- 
fused the  discovery  which  he  has  since  made  in  his  answer. 
The  only  applications,  which  by  the  admissions  in  the  answer 
are  proved  to  have  been  made,  were  first  for  information  as  to 
(he  consideration  paid  by  the  defendant  for  the  acceptance  in 
question ;  and  secondly,  an  inquiry  whether  the  defendant  was 
the  real  plaintiff  in  the  suit  at  law,  or  who  was  such  plaintiff, 
and  how  and  in  what  right  he  claimed  against  the  complain- 
ant. It  appears  that  Mr.  Harvie's  attorney  replied  to  the  lattet 
iiiquny,  stating  that  Mr.  Harvie  was  the  real  plaintiff  at  law, 
.prosecutmg  for  his  own  benefit,  having  taken  up  the  acceptance 
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and  been  forced  to  pay  it.  The  declaration  at  law  disclosed 
to  Lieut.  Deas  that  Mr.  Harvie  stood  as  first  endorser  upon  the 
bill :  and  the  certificate  from  the  clerk  of  the  superior  court  at 
Richmond,  exhibitJ^d  to  the  attorney  for  Lieut.  Deas,  apprised 
him  that  judgment  had  been  obtained  against  Mr.  Harvie  and 
the  drawer  respectively,  on  the  acceptance,  by  the  Bank  of  Vir- 
ginia. Taken  togethei'  the  information  communicated  was,  that 
Mr.  Harvie,  as  first  endorser,  had  been  sued  to  judgment  by  the 
holders  of  the  bill;  that  he  had  thereupon  settled  with  and 
paid  such  holders,  and  received  the  bill  itself  from  the  files  of 
the  court  in  Virginia ;  and  that  he  had  as  the  first  endorser  of 
the  bill,  and  for  his  own  benefit,  commenced  the  suit  on  it  here 
against  the  acceptor. 

It  appears  to  me  that  all  the  inquiries,  made  before  filing  the 
bill,  were  answered  by  Mr.  Harvie's  attorney.  The  answer  of 
Mr.  Harvie  to  the  bill  of  discovery,  discloses  nothing  which  is 
claimed  to  be  inconsistent  with  what  was  before  communicated, 
except  that  it  appears  he  settled  with  the  bank  for  considerably 
less  than  the  face  of  the  bill ;  and,  although  his  arrangement 
was  agreed  upon,  and  the  bill  delivered  to  him  before  he  brought 
his  suit  at  law,  yet  he  did  not  pay  the  holders.  He  merely 
secured  them  by  a  conveyance  of  lands  in  trust,  in  the  hature 
of  a  mortgage,  and  such  conveyance,  through  his  misapprehen- 
sion, was  not  executed  till  after  the  bill  of  discovery  was 
filed. 

On  the  question  of  costs,  it  is  wholly  immaterial  what  dis- 
coveries the  complainant  has  made  by  his  bill,  provided  they 
are  of  matters  respecting  which  no  inquiry  was  made  of  the 
adverse  party  before  proceeding  in  equity. 

The  sole  point  in  this  case,  therefore,  is  whether  the  incon- 
sisten;y  just  stated  is  material  to  Lieut.  Deas's  defence  at  law. 
As  to  the  sum  paid  or  agreed  to  be  paid  by  Mr.  Harvie,  there  is 
really  no  inconsistency.  The  form  of  declaring  at  law.  does 
not  require  the  plaintiff  to  state  the  precise  amount  which  he 
claims,  nor  is  it  often  stated  in  practice.  And  the  inquiries  put 
by  the  attorney  for  Lieut.  Deas,  did  not  call  for  any  thing  on 
this  subject  specifically. 
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Then  as  to  the  mode  in  which  Mr.  Harvie  adjusted  the  judg 
ment  of  the  bank.  I  think  it  was  sufficient  to  give  him  a  right 
to  enforce  the  bill.  The  bank  agreed  to  receive  a  different  se- 
curity, and  delivered  the  bill  to  him,  thereby  relinquishing  to 
him  their  claim  against  the  acceptor. 

There  is  much  doubt  in  my  mind,  whether  the  inquiries  put 
to  Mr.  Harvie's  attorney,  were  sufficiently  pointed  and  definite 
to  warrant  the  claim  made  here  for  exemption  from  the  costs 
of  the  discovery.  It  is  probable  that  Lieut.  Deas's  ignorance 
of  the  grounds  of  the  claim,  caused  the  indefinite  mode  of  in- 
quiry, which  was  adopted  ;  but  that  is  not  a  ground  for  refu- 
fiing  costs  to  the  defendant. 

If,  as  was  suggested,  this  were  in  truth  a  fishing  bill,  the 
complainant  must  pay  the  customary  penalty  for  what  he  has 
extracted  in  the  way  of  discovery.  Bills  of  that  character  are 
not  favored  in  this  court.  Without  reference  to  that  consider- 
ation, I  am  compelled  to  say  that  in  my  judgment  there  is  not 
sufficient  in  the  case  to  relieve  the  complainant  from  costs. 

Order  that  injunction  be  dissolved,  and  that  the  complaman 
pay  the  costs  of  the  suit. 

T.  Sedgwick,  for  the  appellant.  I.  The  request  for  discov- 
ery was  sufficient.  No  other  could  be  made.  II.  The  answer 
to  this  request  was  insufficient ; '  and  the  refusal  to  give  fur- 
ther information  well  warranted  the  filing  of  this  bill.  The 
answer  is  evasive  and  untrue.  III.  The  discovery  obtained  is 
such,  when  coupled  with  the  incorrect  character  of  the  informa- 
tion given,  as  to  relieve  the  complainant  from  costs.  1st.  It 
now  appears  that  only  half  the  draft  is  due.  2d.  Harvie  was 
discharged  by  the  irregular  presentment.  He  took  it  up  in  his 
own  wrong,  and  can  acquire  no  rights  by  so  doing.  3d.  He  has 
not  paid  the  draft  at  all.  He  has  only  secured  it  by  a  mort- 
gage, and  cannot  sue  as  for  money  paid.  He  does  not  sue  as 
trustee  for  the  bank.  4th.  When  the  suit  at  law  was  brought, 
theplaintiff's  cause  of  action  had  not  accrued.  The  suit  was 
brought  on  the  25th  of  March,  1845.  The  agreement  with  the 
bank  waa  made  on  the  22d  of  April,  1845,  and  the  trust  deed 
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was  executed  on  the  2d  of  July,  1845,  and  the  defendant  avers 
that  the  suit  was  brought  for  Ms  own  benefit  and  not  for  the 
benefit  of  the  Bank  of  Virginia.  It  follows  that  when  the  suit 
at  law  was  brought,  the  plaintiff  had  no  right  to  sue.  IV.  The 
complainant  having  obtained  a  discovery  material  to  his  defence 
at  law,  and  which  was  unreasonably  reflased  before  bifl  filed, 
should  not  be  charged  with  the  costs  of  the  suit. 

O.  L.  Barbour,  for  the  respondent.  I.  The  principle  upon  which 
costs  are  given  or  refused  in  these  cases  is  laid  down  in  King 
V.  Clark,  (3  Paige,  76,)  and  in  4  John.  504.  It  is  this.  If  the 
complainant  wishes  to  avoid  paying  costs,  he  must  ask  for  a  dis- 
I'/Overy  of  the  facts  he  wishes  an  admission  of;  and  if  it  is  refused 
and  he  obtains  the  information  by  the  bill,  costs  are  refused  to 
the  defendant.  This  is  the  only  rule  applicable  to  such  cases. 
The  court  does  not  look  into  the  merits,  and  see  if  the  answer 
admits  a  good  defence,  or  an  available  one.  In  this  case  there 
was  no  proper  application  by  the  complainant  for  a  discovery, 
and  no  refusal.  The  inquiries  contained  in  the  nbte  of  the  de- 
fendant's attorney,  so  far .  as  they  were  specific,  were  answered 
fully  by  Smith's  note,  so  far  as  he  knew  the  facts  inquired 
flbout ;  and  he  knew  no  more  than  was  contained  in  the  note, 
and  in  the  record  which  he  showed  the  defendant's  attorney. 

II.  The  application  made  by  the  defendant's  attorney  to 
Smith,  the  plaintiff's  attorney,  for  a  "  full  discovery,"  was  too 
indefinite.  The  application  should  have  required  him  to  admit 
some  distinct  fact  or  facts,  and  should  not  have  been  a  mere  pump- 
ing question.  It  would  be  impossible  to  answer  such  a  question  so 
as  to  satisfy  the  rule.  And  the  party  had  no  more  right,  while 
making  that  application,  to  fish  for  something  which  might 
possibly  benefit  him,  without  specifying,  particularly,  what  he 
wanted,  than  he  would  have  to  file  a  fishing  bill  of  discovery. 
The  party  was  not  bound  to  make  any  answer  to  vague  and  loose 
surmises.  [See  Story's  Eq.  Jurisp.  p.  263,  as  to  fishing  bills. 
See  also  Newkirk  v.  Willett,  2  Caines'  Cas.  in  Er.  296.  Fr> 
Has  V.  Dos  Santos,  \  Young  ^  Jer.  577.) 
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III.  Hatde,  in  his  answer,  answers  for  himself  Liat  he  has 
fully  given  every  information  asked  of  him.  IV.  The  Bank  of 
Virginia  who  had  discounted  the  draft  could  sue  all  the  parties 
on  it.  No  jirotest  was  necessary  as  to  the  complainant,  who 
was  acceptor;  and  the  bank  having  a  good  right  of  action 
against  the  acceptor,  inight  transfer  it  to  any  person  ;  who  might 
sue  in  his  own  name,  and  without  paying  any  consideration 
whatever.  It  was  contended  by  the  counsel  for  the  appellant, 
before  the  vice  chancellor,  that  the  pretended  settlement  between 
the  defendant  and  the  bank,  made  by  his  giving  his  note  and 
trust  deed,  was  no  payment,- so  as  to  enable  him  to  sue;  and 
4  Pick.  444,  18  Mass,  Rep.  40,  and  2  John.  Cos.  75,  were 
cited  in  support  of  this  position.  But  these  cases  show  clearly 
that  if  a  party  gives  his  negotiable  note  for  a  debt  which  is  dis- 
charged, then  it  is  payment,  so  as  to  enable  an  endorser  to  sue 
for  money  paid. .  Besides,  here  was  an  execution  levied.  -The 
presumption  will  be  in  favor  of  its  being  a  negotiable  note.  It 
is  evident  from  the  whole  language  of  the  answer,  that  the  ob- 
ligation of  Harvie  was  received  by  the  bank  in  discharge  of 
his  debt ;  or  why  should  the  bank  have  delivered  up  to  him  the 
acceptance  ?  V.  If  the  discovery  obtained  from  Smith,  the  at- 
torney, was  insufficient,  it  was  the  party's  own  fault,  in  not 
applying  to  the  right  person.  It  is  not  to  be  presumed  that  a 
party  residing  in  another  state,  on  sending  a  note  for  coUectioa, 
should  communicate,  at  first,  every  particular  relating  to  -ts 
concoction,  how  he  came  into  possession  of  it,  &c. 

VI.  The  demand  for  discovery  was  not  in  the  proper  form, 
nor  made  of  the  proper  person.  It  was  made  of  the  attorney, 
instead  of  the  party  himself  The  attorney  was  requested  "  to 
make  a  full  disclosure."  And  thereupon  a  correspondence  took 
place ;  in  which  Mr.  Sedgwick  says,  "  I  hope  you  will  consider 
yourself  at  liberty  to  let  me  know  the  grounds  of  your  suit." 
And  the  complainant,  in  his  bill,  says  the  information  derived 
from  the  correspondence  "  is  the  only  information  which  he  has 
been  able  to  obtain  in  this  matter  from  the  attorney  of  said 
plaintiff."  The  bill  nowhere  alleges  that  the  complainaijt  haM 
not  l)een  able  to  obtain  any  information  from  the  plaintiff ,  oi 
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that  any  application  had  been  made  to  him.  The  attorney 
was  not  tlie  proper  person  to  apply  to  for  a  discovery.  1.  Be- 
cause he  was  not  the  person  most  likely  to  possess  the  informa- 
tion ;  and  2d.  Because  the  attorney  is  not  bound,  and  would 
not  be  allowed,  to  disclose  matters  communicated  to  him  by  hi? 
client.  (Hare  on  Dis.  163,  173.  Greenough  v.  Gaskell,  1 
My.  ^  Keen,  100.  Wigram  on  Dis.  G2,  and  cases  there 
cited.  Id.  196.)  In  Bolton  v.  Corp.  of  Liverpool,  (1  Mi/.  (^' 
Keen,  88,)  it  was  held  that  the  complainant  was  not  entitled 
to  a  discovery  of  cases  and  title  deeds  laid  before  counsel.  It 
is  a  general  rule  that  a  discovery  will  not  be  compelled  where 
it  would  subject  the  defendant  to  a  penalty,  &c.,  or  would  be 
iu  violation  of  professional  confidence.  (  Welf.  Eq.  PI.  119, 123 
to  127.  March  v.  Davison,  9  Paige,  580.)  Mr.  Hare  says,  "  It 
would  seem  that  an  attorney,  who  is  not  a  party  to  the  suit, 
cannot  be  compelled,  on  motion,  to  produce  papers  belonging  to 
his  client,  who  is  a  party  ;  even  if  the  client  himself  could  be 
compelled  to  produce  them."  [Hare  on  Dis.  173,  and  cases 
there  cited.)  The  defendant  was  bound,  on  the  receipt  of  Mr. 
Smith's  letter  giving  all  the  information  which  he  possessed, 
either  to  ask  Smith  to  communicate  with  Harvie,  and  get  a 
discovery,  or  to  write  to  Harvie,  himself,  asking  for  the  infor- 
mation he  wanted.  But  he  did  neither.  He  contented  him- 
self with  applying  to  the  attorney  for  such  information  as  he 
might  happen  to  possess,  on  the  subject ;  and  because  the  in- 
formation obtained  from  him  did  not  suit  him,  he  files  a  bill 
of  discovery;  without  making  application  to  Harvie,  or  even 
asking  Smith  to  apply  to  him. 

VII.  There  was  no  refusal  of  the  discovery.  Smith,  imme- 
diately after  being  applied  to  by  Mr.  Sedgwick,  gave  him  a  full 
disclosure  of  all  the  facts  within  his  knowledge.  And  as  there 
was  no  application  made  to  Harvie,  of  course  there  could  not 
have  been,  any  refusal  by  kirn.  VIII.  As  respects  costs,  the 
general  rule  is  that  the  complainant  in  a  bill  of  discovery,  upor. 
obtaining  it,  pays  the  defendant  his  costs.  {Burned  v.  Saun- 
ders, 4  John.  Ch.  Rep.  504.  1  Hill's  Ch.  Rep.  {So.  Car.)  34 
Coop  PL  61.)    And  costs  are  given  against  the  com])lainant. 


456  CASES  IN  CHANCKRY.  ■'Dec.  3). 


Deas  V.  Harvie. 


of  course,  if  the  charges  in  the  bill  are  denied.  [King  v. 
Clark,  3  Paige,  76.)  But  if  the  complainant,  before  filing  his  bill, 
asks  a  discovery  from  the  defendant,  who  refuses  it,  whereby 
ihe  complainant  is  compelled  to  come  into  equity,  the  defen- 
dant will  not  be  allowed  costs.  [Id.  ih.  McElwee  v.  Sutton,  ] 
Hill's  Ch.  Rep.  34.  4  John.  Ch.  Rep.  504.  1  Ves.  Jun.  423.) 
Here  no  proper  application  for  a  discovery  was  made,  and  no 
refusal  given ;  and  the  complainant  having  obtained  from  the 
answer  of  the  defendant,  all  the  information  it  was  in  his  pow 
er  to  furnish,  the  defe'ndant  is  entitled  to  his  costs. 

The  Chancellor.  The  complainant's  bill  having  been 
fully  answered,  it  was  a  matter  of  course  to  dissolve  the  injunc- 
tion, which  restrained  the  further  prosecution  of  the  suit  at  law 
until  the  discovery  should  have  been  obtained.  And  I  do  not 
see  any  thing  in  this  case  to  take  it  out  of  the  general  rule  that 
the  complainant  in  a  bill  of  discovery  must  pay  the  costs  of  the 
defendant.  The'  exception  to  this  general  rule  is  where  the 
complainant  shows  that  he  has  applied  to  the  defendant  to 
admit  some  fact,  which  is  material  to  the  defence  of  the  com- 
plainant in.  the  suit  at  law,  which'  the  defendant  in  the  bill  of 
discovery  refuses  to  admit ;  but  which  he  afterwards  admits  in 
his  answer  to  the  bill. 

In  this  case  no  application  for  a  discovery  was  made  to  thj 
defendant.  And  the  application  to  the '  attorney,  who  had  no 
information  from  his  client  on  the  subject,  beyond  what  was 
communicated  to  the  complainant's  attorney,  was  not  sufficient 
to  excuse  the  complainant  from  the  payment  of  costs.  He 
should  at  least  have  stated  to  the  attorney  the  material  fact 
which  he  wished  his  client  to  admit,  to  save  the  necessity  of  a 
bill  of  discovery,  and  should  have  requested  him  to  communi- 
cate with  his  client  and  obtain  such  admission.  And  he  should 
then  have  waited  a  reasonable  time  to  enable  the  attorney  to 
obtain  such  admission  from  bis  client.  In  this  case,  howev'er, 
the  defendant  himself  was  not  bound  to  furnish  the  complain- 
ant with  information  to  enable  him  to  judge  whether  he  had 
any  defence  to  the  suit ;  and  to  obtain  such  information  appears 
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mfaci  to  have  been  the  whole  object  of  the  bill.  For,  although 
this  bill  contains  a  charge,  upon  the  belief  of  the  complainant, 
that  the  acceptance  upon  which  the  suit  at  law  was  founded 
was  a  forgery,  it  could  not  have  been  expected  that  the  defen- 
dant in  this  cause  could  be  compelled  to  admit  that  he  was 
aware  of  that  fact ;  which  would  subject  him  to  a  prosecution 
for  a  felony  for  uttering  and  publishing  the  forged  acceptance 
as  true,  with  intent  to  defraud  the  complainant.  The  defen- 
dant in  the  action  at  law  cannot  file  a  bill  in  chancery  to  obtain 
from  his  adversary  a  discovery  of  the  nature  and  grounds  of 
the  claim  to  recover  against  him  in  that  suit.  But  the  com- 
plainant must  state  in  his  bill  the  facts  which  exist,  and  which 
he  supposes  will  constitute  a  good  defence  to  such  action,  so 
that  the  court  in  which  the  bill  of  discovery  is  filed  may  see 
that  if  the  facts  of  which  a  discovery  is  sought  are  admitted  by 
the  answer  of  the  defendant,  they  will  assist  in  the  establishing 
of  the  defence  stated  in  the  bill. 

In  this  case,  the  answer  of  the  defendant  does  not  admit  any 
fact  charged  in  the  bill,  proving,  or  tending  to  prove,  that  the 
acceptance  was  a  forgery,  or  that  it  was  obtained  from  the  com- 
plainant without  consideration,  or  that  this  defendant  gave  no 
consideration  for  it.  And  the  bill  states  in  express  terms  tha. 
it  was  not  an  accommodation  acceptance.  The  complainan';. 
therefore,  has  not  obtained  from  the  defendant  any  discovery 
which  can  aid  him  in  establishing  the  only  defences  to  the  ac- 
tion at  law  which  are  stated  in  the  bill.  For  it  is  wholly  im- 
material whether  Harvie  paid  the  bank  for  the  transfer  of  the 
draft  and  acceptance,  or  gave  them  security  for  such  payment. 
The  defendant  having  been  made  liable  to  the  bank,  on  ac- 
count of  his  endorsement,  for  the  whole  of  the  draft  except  what 
had  been  recovered  of  Chapman,  exclusive  of  the  costs  of  ^5oth 
Buits,  which  Chapman  wai  bound  to  indemnify  him  against  as 
an  accommodation  acceptor,  he  had  a  right  to  settle  with  the 
bank  upon  such  terms  as  they  might  think  proper  to  require. 
And  by  the  transfer  of  the  interest  of  the  bank  in  the  draft  and 
acceptance  to  him,  he  obtained  a  right  to  recover,  for  his  own 
nse,  from  the  acceptor,  the  same  amount  which  the  bank  itself 
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could  ha\  e  recoverei.,  in  the  name  of  Haivie  or  otherwise,  in  a 
suit  instituted  for  the  benefit  of  the  bank  against  Deas  upon  hia 
acceptance.  The  suit  in  the  superior  court  was  probablj'  insti- 
tuted in  the  name  of  Harvie,  the  payee  of  the  draft,  for  the 
benefit  of,  and  with  the  assent  of,  the  bank,  as  well  as  to  protect 
Harvie  from  his  liability  upon  the  judgment  against  him  as  en- 
dorser. At  least,  there  is  no  allegation  in  the  bill  that  the  suit 
wa-s  brought  in  his  name  without  the  authority  of  the  bank. 
And  at  the  time  the  attorney  was  applied  to  for  information  on 
the  subject,  that  suit  was  in  fact  prosecuted  for  the  benefit  of 
Harvie ;  he  having  then  settled  with  the  bank,  so  as  to  author- 
ize hun  to  continue  the  suit  for  his  own  benefit  exclusively.  It 
is  then  wholly  immaterial  whether  he  paid  more  or  less  to  the 
bank  upon  the  settlement  which  he  made  with  it,  in  April,  1845. 
And  even  if  the  bank  had  relinquished  its  claim  upon  this  ac- 
ceptance, to  Harvie,  upon  a  mere  nominal  consideration,  it 
would  not  have  varied  the  amount  of  the  recoveiy,  in  the 
action  against  the  acceptor. 

The  order  appealed  from  is  not  erroneous,  and  it  must  be 
affirmed  with  costs. 


Boughton  ahd  Rowell  vs.  The  Bank  of  Orleans  and 

Pond. 

Whether  one  of  the  defendants  in  an  execution,  who  is  a  mere  surety  for  his  co- 
defendant,  has  any  remedy  in  the  court  of  chancery  against  a  sherifi'  who  has  an 
execution  against  both,  and  who,  with' the  knowledge  of  the  fact  that  one  of  such 
defendant^  is  primarily  and  equitably  liable  for  the  whole  debt,  neglects  to  sell 
the  property  of  the  principal  debtor,  whereby  the  same  is  lost ;  and  where  such 
sheriff  is  subsequently  proceeding,  upon  the  execution,  against  the  property  of  the 
surety  1     Qucere. 

Where  the  question  of  primary  liability,  as  between  the  defendants  in  an  execution, 
IS  doubtful,  the  sheriff  is  not  bound,  at  his  peril,  to  decide  upon  the  conflicting 
claims  of  the  defendants  to  equity,  as  between  themselves. 

In  such  a  case,  if  the  defendant  who  claims  to  be  the  surety  wishes  to  have  the  exe. 
GUtiun  eiforced  against  his  co-defendant,  who  is  primarily  liable  for  the  paymei\t 
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of  the  juJgment,  he  should  apply  to  the  equitable  powers  of  the  cuui  ou  of 
which  the  execution  issued,  upon  due  notice  to  his  co-defendant,  for  a  direct.on 
to  the  sheriff  to  resort  to  the  property  of  such  co-defendant  in  the  first  place. 

As  between  the  principal  debtor  and  his  surety,  the  property  of  the  former  is  prima- 
rily liable,  and  should  be  first  reso/ted  to,  for  the  payment  of  the  debt.  And 
where  the  sheriff,  with  a  full  knowledge  of  the  facts,  wilfully  violates  the  princi- 
ple of  equity  in  this  respect,  the  court  of  chancery,  upon  a  bill  filed  for  that  pur- 
pose, will  relieve  the  surety,  if  the  surety  cannot  obtain  satisfaction  for  the  injury 
by  an  action  upon  the  case  against  the  sheriff. 

The  interest  of  a  person  holding  a  contract  for  the  purchase  of  land,  is  not  bounil 
by  the  docketing  of  a  judgment  against  him;  and  his  interest  in  the  land  cannot 
be  sold  by  execution  upon  such  judgment, 

Seal  estate  held  in  that  manner  forms  an  exception  to  the  general  rule,  that  the 
interest  of  a  defendant  in  lands  of  which  he  is  in  possession  may  be  sold  on  exe- 
cution against  him. 

A  valid  and  binding  agreement,  by  a  creditoi:,  with  the  principal  debtor,  to  stay  the 
proceedings  upon  a  judgment  against  the  latter,  if  made  without  the  consent  of  a 
surety,  will,  in  equity,  discharge  the  surety  from  any  further  liability  to  the 
creditor. 

A.nil  if  one  of  two  joint  sureties  assents  to  such  agreement  for  a  stay  of  proceedings 
against  the  principal  debtor,  he  thereby  becomes  liable,  in  equity,  for  the  payment 
of  the  whole  debt,  as  between  him  and  his  co-surety,  if  it  cannot  be  collected  of 
the  principal  debtor. 

This  was  an  appeal  from  a  decree  of  the  vice  chancellor  of 
the  eighth  circuit,  allowing  the  demurrer  of  E.  Pond,  ot:ie  of 
the  defendants,  and  dismissing  the  complainant's  bill,  as  to 
him,  with  costs.  The  facts  of  the  case  as  stated  in  the  bill 
were  substantially  as  follows  : 

The  complainants  and  A.  Darling  made  a  promissory  note, 
for  the  benefit  of  Darling,  payable  to  the  Bank  of  Orleans ; 
which  jiote  upon  its  face  showed  that  it  was  signed  by  the  coin- 
plaiaants  merely  as  the  sureties  of  Darling.  The  note  was 
discounted  by  tha  bank,  for  the  benefit  of  Darling,  and  not 
betng  paid  when  it  became  due,  the  bank  brought  a  suit  there- 
on against  all  the  makers,  and  recovered  a  judgment  agamst 
them  jointly,  in  the  supreme  court,  on  the  7th  of  July,  1837. 
A  few  days  after  the  entry  of  the  judgment  an  execution  was 
issued  thereon,  against  the  property  of  the  judgment  debtors, 
to  E.  Pond,  one  of  the  defendants  in  this  suit,  as  sheriff  of  the 
county  of  Monroe.  At  that  time  the  complainants,  as  well  as 
Darling,  had  real  estate  in  the  county  of  Munroe,  which  was 
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subject  to  the  lien  of  the  judgment  and  liable  to  be  sold  on  the 
execution.  And,  as  the  bill  alleged,  Darling  had  sufficient 
property  at  that  time  to  have  satisfied  the  judgment.  But  the 
bank,  without  the  knowledge  or  consent  of  H.  Rowell,  one  of 
the  complainants  in  this  suit,  made  an  agreement  with  Darling, 
Ihe  principal  debtor,  in  consideration  of  his  withdrawing  his 
defence  in  another  suit,  to  stay  all  proceedings  for  the  collec 
tion  of  this  judgment  for  the  term  of  one  year ;  and  the  pro- 
ceedings were  stayed  accordingly.  In  the  summer  of  1839, 
Boughton  and  Rowell,  the  complainants,  requested  tne  sheriff 
to  sell  the  real  estate  of  Darling  to  satisfy  the  execution.  His 
real  estate  then  consisted  of  a  farm,  containing  about  99  acres 
of  land,  to  which  he  had  the  title,  and  which  was  subject  to  the 
lien  of  a  mortgage  which  was  prior  to  the  judgment,  and  about 
87  acres  of  land  which  he  was  in  possession  of  under  a  cootract 
of  purchase  from  Rowell,  one  of  the  complainants,  and  upon 
which  contract  a  small  part  of  the  purchase  money  had  been 
paidi  And  the  bill  alleged  that  these  two  pieces  of  land  were 
worth  more  than  enough  to  pay  the  amounts  due  upon  the 
judgment  and  upon  the  prior  mortgage  on  the  99  acres  thereof. 
The  sheriff,  thereupon,  advertised  the  tWo  pieces  of  land  to  be 
sold,  on  the  execution,  in  October,  1839.  And  the  complain- 
ants engaged  H.  C.  Smith,  as  their  agent  and  friend,  to  attend 
the  sale  and  bid  upon  the  two  pieces  of  land  to  the  full  amount 
of  the  judgment.  He  attended  accordingly,  at  the  time  and 
place  appointed  for  the  sale,  and  offered  to  bid  to  the  amount 
of  the  judgment,  and  to  pay  his  bid  ;  but  the  sheriff  neglected  or 
refused  to  sell  the  property,  and  never  afterwards  attempted  to 
sell  the  same.  The  farm  subsequently  became  depreciated  iu 
value,  by  waste  and  othenvise,  so  that  upon  a  foreclosure  of 
the  mortgage  the  99  acres,  upon  which  it  was  a  prior  lien,  only 
sold  for  sufficient  to  pay  the  amount  due  upon  such  mortgage 
and  the  costs  of  foreclosure.  Darling,  in  the  meantime,  had 
become  insolvent,  and  had  died,  leaving  no  property  of  any 
value  except  his  interest  in  the  99  acres  of  the  farm  upon 
which  the  moi  tgage  was  a  lien. 
Subsequent  'o  the  foreclosure  and  sale  under  the  mortgage, 
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the  sheriff  attempted  to  enforce  the  execution  against  the  lands 
of  the  complainants,  respectively,  upon  which  the  judgment 
was  a  lien ;  giving  out  as  a  leason  why  he  neglected  to  sell 
the  lands  of  Darling  in  1839,  some  pretended  orders  from  the 
agents  of  the  bank  to  refrain  from  selling  the  same  under  the 
execution.  But  to  a  bill  filed  by  the  complainants  against  the 
bank  to  restrain  proceedings  against  their  individual  property, 
tlie  bank  put  in  an  answer  denying  that  its  agents  or  officers 
ever  gave  the  sheriff  any  instructions  not  to  proceed  and  sell 
the  lands  of  Darling ;  and  the  sheriff  being  unable  to  furnish 
the  complainants  with  any  evidence  of  the  fact  of  such  direc- 
tions, they  dismissed  their  bill  in  that  suit.  And  in  January, 
1843,  they  filed  their  bill  in  this  cause,  charging,  the  matters 
above  specified,  and  also  stating  that  at  the  time  of  the  sheriff's 
neglect  or  refusal  to  proceed  and  sell  the  lands  of  Darling,  the 
sheriff,  as  well  as  the  bank,  knew  that  the  complainants  were 
mere  sureties  for  the  amount  of  the  judgment,  and  that  Dar- 
ling was  the  real  debtor.  The  complainants  further  stated, 
that  they  were  ignorant  whether  the  i;eglect  of  the  sheriff  to 
proceed  and  sell  the  lands  of  Darling,  upon  the  execution,  was 
occasioned  by  the  instructions  of  the  agents  or  officers  of  the  bank, 
as  alleged  by  him,  or  by  his  own  wrongful  act,  as  insisted  by  the 
bank  in  its  answer  in  the  former  suit.  The  bill  therefore  contain- 
ed a  prayer  in  the  alternative,  that  if  the  wrong  in  not  selling  the 
property  of  Darling  upon  the  execution  was  the  fault  of  the 
sheriff  exclusively,  he  might  be  restrained  from  selluig  the 
property  of  the  complainants  upon  the  execution,  and  might  be 
decreed  to  pay  the  amount  j)f  the  judgment  to  the  bank ;  or  if 
otherwise,  that  the  bank  and  the  sheriff  might  both  be  perpet- 
ually enjoined  from  proceeding  against  the  complainants,  by 
the  execution  or  otherwise,  to  collect  the  amount  due  upon  the 
judgment ;  or  that  the  complainants  might  have  such  other 
or  further  relief  in  the  premises  as  should  be  just. 

The  defendant  E.  Pond,  the  sheriff,  demurred  to  the  bill  fo» 
want  of  equity ;  and  also  because  the  suit  was  not  commenced 
within  three  years  after  the  right  of  the  complainants  accrued ; 
Md  likewise  upon  the  ground  that  their  remedy,  if  any,  vas 
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at  law.  The  vice  chancellor  decided  that  the  sheriff  was  not 
a  proper  party  for  any  purpose ;  and  that  if  the  complainants 
had  any  remedy  against  him  on  account  of  the  loss  charged  to 
have  been  sustained  by  them  in  consequence  of  his  improper 
conduct,  or  negligence,  in  not  selling  the  property  of  the  prin- 
cipal debtor  upon  the  execution,  which  he  thought  they  had' 
not,  it  was  only  by  an  action  on  the  case.  He  therefore  made 
the  decree  appealed  from,  as  to  the  defendant  Pond.  ~ 

S.  Boughton,  for  the  appellants. 

G.  H.  Mwmford,iox  the  respondent. 

The  Chancellor.  It  is  not  necessary  to  examine  the 
question,  in  this  case,  whether  one  of  the  defendants  in  an  exe- 
cution, who  is  a  mere  surety  for  his  co-defendant,  has  any  rem- 
edy in  this  court  against  a  sheriff  who  has  an  execution  against 
both,  and  who,  with  the  full  knowledge  of  the  fact  that  one 
of  the  defendants  in  such  execution  is  primarily  and  equitably 
liable  for  the  whole  debt,  neglects  to  sell  the  property  of  such 
principal  debtor,  whereby  the  same  is  lost ;  and  where  such 
sheriff  is  subsequently  proceeding  upon  the  execution  against 
the  property  of  the  surety.  It  is  certain  that  in  a  case  where 
the  question  of  primary  liability  is  doubtful,  the  sheriff  is  not 
bound,  at  his  peril,  to  decide  upon  the  conflicting  claims  of  the 
defendants  to  equity  as  between  themselves.  For  in  such  a 
case,  if  the  defendant  who  claims  to  be  the  surety  wishes  to 
have  the  execution  enforced  against  his"  co-defendant,  who  he 
insists  is  primarily  liable  for  the  payment  of  the  judgment,  he 
should  apply  to  the  equitable  powers  of  the  court  out  of  which 
the  execution  issued,  upon  due  notice  to  his  co-defendant,  for  a 
direction  to  the  sheriff  to  resort  to  the  property  of  such  co-defen- 
dant in  the  fir?t  place.  But  the  principle  of  equity  is  well  es- 
tablished that  the  property  of  the  principal  debtor  is  primarily 
liable,  and  should  be  first  resorted  to.  And  if  the  sheriff,  with 
a  full  knowledge  of  the  facts,  wilMly  violates  the  principle  of 
equity  in  this  respect,  the  surely  certainly  is  not  without  rem©- 
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dy.  For  if  he  cannot  recover  in  an  action  upon  the  case 
against  tlie  sheriff,  this  court  oiiglit,  unquestionably,  to  grant 
him  1  ehef,  upon  a  bill  filed  for  that  purpose. 

In  ihe  case  under  consideration,  however,  the  bill  does  not 
show  that  the  complainants  have  become  charged  with  the 
payment  of  this  debt  in  consequence  of  the  wrongful  act  of  thn 
sheriff.  For  it  is  not  shown  that  the  debt  could  have  been  col- 
lected out  of  the  property  of  Darling,  at  the  time  the  sheriff 
refused  to  proceed  and  sell  the  farm,  in  October,  1839. 

It  is  indeed  alleged  that  the  value  of  the  two  pieces  of  land, 
of  which  the  farm  was  composed,  was  sufficient  to  pay  the 
judgment  and  mortgage  at  that  time ;  and  that  the  agent  of  the 
complainants  offered  to  bid  upon  both  pieces  to  the  full  amount 
of  the  execution,  and  to  pay  his  bid.  But  the  title  to  the  87 
acre  piece  was  not  in  the  defendant  Darling,  and  that  part  of 
the  farm  could  only  be  sold,  upon  the  execution,  as  the  property 
of  Ro well,  one  of  the  sureties.  For  by  the  express  terms  of  the 
revised  statutes,  the  interest  of  a  person  holding  a  contract  for 
the  purchase  of  lands,  is  not  bound  by  the  docketing  of  a  judg- 
ment ;  and  his  interest  in  the  land,  as  the  purchaser,  cannot  be 
8old-by  execution  upon  such  judgment.  (1  R.  iS.  74A,  §  4.) 
Property  thus  held  under  a  contract  now  forms  an  exception 
to  the  general  rule,  that  the  interest  of  a  defendant  in  lands 
of  which  he  is  in  possession,  may  be  sold  on  execution. 
{Griffin  v.  Spencer,  6  Hill's  Rep.  525.  Talbot  v.  Chmn- 
herlin,  3  Paige's  Rep.  219.)  It  is  true,  the  judgment  was 
a  lien  upon  the  legal  title  of  Rowell,  one  of  the  sureties  in  such 
judgment,  and  upon  his  interest  in  the  land  ;  which  interest 
was  equal  to  the  amount  of  the  purchase  money  still  due  to 
him.  But  the  purchaser  under  the  execution  would  have  taken 
such  legal  title  subject  to  the  equitable  right  of  Darling  to  the 
land,  upon  the  payment  of  the  balance  of  the  purchase  money 
due  upon  the  contract ;  which  equitable  right  of  Darling  would 
not  have  been  divested  by  the  sheriff's  sale.  Nor  would  the 
purchaser  have  acquired  the  right  to  the  possession  of  the  land, 
as  against  Darling,  by  that  sale,  unless  Rowell,  the  vendor  in 
the  contract,  would  have  been  entitled  to  the  possession  if  no 
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sale  thereof  under  the  execution  had  been  made.  No  right 
whatever,  as  against  the  principal  debtor's  interest  in  the  land, 
would  have  been  acquired  by  the  sale  of  the  87  acre  lot  under 
the  execution.  {Grosvenor  v.  Allen,  9  Paige's  Rep.  74) 
The  appellants,  therefore,  cannot  complain  that  the  sheriff  did 
not  sell  the  interest  of  one  of  them  in  that  part  of  the  farn. 
upon  the  execution.  And  I  have  not  been  able  to  find  any 
allegation  in  the  bill  which  shows  that  the  99  acre  lot,  at  any 
time  after  the  execution  came  into  the  hands  of  the  sheriff,  was 
of  sufficient  value  to  pay  the  amount  of  the  judgment,  or  any 
part  of  it,  in  addition  to  the  amount  of  the  mortgage  which 
was  a  prior  lien  upon  that  part  of  the  farm  of  Darling. 

There  is  indeed  an  allegation  in  the  bill,  that  at  the  time  of 
the  recovery  of  the  judgment,  Darling  had  sufficient  real  and 
personal  estate  to  satisfy  the  judgment,  if  due  diligence  had 
been  used  in  its  collection.  And  perhaps  it  may  be  fairly  infer- 
red that  such  real  and  personal  estate  was  in  the  county  of 
Monroe  ;  although  that  is  not  expressly  stated  in  the  bill.  But 
the  sheriff  is  neither  legally  nor  equitably  liable  to  the  com- 
plainants for  not  levying  upon  and  selling  the  property  at  that 
time.  For  it  is  not  stated  that  any  personal  estate  which  was 
liable  to  levy  and  sale,  was  in  the  possession  of  Darling  at  the 
time  the  execution  came  to  the  hands  of  the  sheriff;  which  was 
several  days  after  the  judgment  was  entered. 

Again ;  the  bill  shows  that  the  officers  or  agents  of  the  bank 
made  a  valid  and  binding  agreement  with  Darling  to  stay  the 
proceedings  upon  the  judgment  against  him,  for  a  year ;  and 
•,hat  this  was  done  without  the  knowledge  or  consent  of  the 
complainant  Rowbll.  This,  of  course,  discharged  Rowell,  ui 
equity,  from  any  further  liability  to  the  bank  as  one  of  the  sure- 
ties of  Darling.  And  if  Boughton  assented  to  that  stay  of  pro- 
ceedings, as  I  infer  he  did,  he  thereby  became  liable,  in  equity, 
for  the  payment  of  the  whole  judgment,  as  between  him  and 
Rowell  his  co-surety ;  if  it  could  not  be  collected  of  Darling, 
the  principal  debtor.  And  the  sheriff  could  not  be  liable  to  th« 
complainant  Rowell  br  any  neglect  to  levy  on  and  sell  the 
property  of  Darling,  during  the  time  that  the  bank  had  stayed 
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the  proceedings  without  Rowell's  knowledge  or  consent.  Noi 
could  the  complainant  Boughton  complain  that  the  sheriff  acted 
upon  the  agreement  between  Darling  and  the  bank,  to  which 
Boughton,  as  one  of  the  sureties,  had  himself  assented. 

The  two  complainants,  therefore,  have  separate  and  distinct 
rights  and  interests  in  this  matter,  upon  the  case  attempted  to 
be  made  by  this  bill ;  and  they  should  not  have  joiaed  in  one 
suit.  If  the  allegation  in  the  bill  is  true,  as  to  the  agreement 
made  by  the  bank,  to  stay  the  proceedings,  about  the  time  of 
the  recovery  of  the  judgment,  Rowell  has  a  right  to  file  a  sepa- 
rate bill  against  the  bank  to  stay  all  further  proceedings  against 
him  upon  the  judgment ;  upon  the  ground  that  such  agreement 
was  an  equitable  discharge  of  his  liability  as  surety.  But  if 
Boughton  assented  to  that  stay  of  proceedings,  he  was  not  dis- 
charged thereby ;  and  he  should  not  have  joined  with  Rowell 
in  a  bill,  against  the  bank,  for  relief  on  that  ground.  On  the 
other  hand,  if  Rowell  was  discharged  from  his  liability  by  this 
act  of  the  oificers  or  agents  of  the  bank,  as  the  statements  in 
the  bill  clearly  show  that  he  was,  he  has  not  been  injured  by 
any  subsequent  neglect  of  the  sheriff  to  proceed  and  sell  the 
farm  of  Darling,  upon  the  execution.  And  he  should  not  have 
joined  with  Boughton  in  a  bill,  against  the  sheriff,  to  obtain  re- 
lief on  that  gi'ound  ;  as  Boughton  was  the  only  person  who  had 
a  legal  right  to  complain  of  that  act,  or  rather  that  omission  of 
duty  by  the  sheriff. 

It)  any  view  which  I  have  been  able  to  take  of  this  case, 
therefore,  the  biU  of  the  complainants  cannot  be  sustained 
against  the  responoents.  And  the  decree  appealed. from  mus< 
be  affirmed,  with  costs. 

Vol.  11.  69 
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The  objectiiin  that  the  complainant  has  submitted  to  the  master's  report,  cpcn  ei. 
captions  taken  to  the  answer  to  the  original  bill,  and  that  the  amendments  to  th* 
bill  do  not  make  a  new  case  calling  for  a  further  discovery,  cannot  be  raised  by 
demurrer  to  the  discovery  sought  by  such  amended  bill. 

A.  complainant  who  neglects  to  except  to  the  answer  to  his  original  bill,  or  whosn 
exceptions  thereto  have  been  overruled,  cannot  except  to  the  answer  to  his  amend- 
ed bill,  for  insufficiency,  upon  the  ground  that  the  original  bill  was  not  fully 
answered. 

Where  the  complainant,  after  excepting  to  the  answer  of  the  defendantand  submit- 
ting to  the  master's  report  thereon,  files  an  amended  bill  asking  for  a  discovery, 
without  making  any  new  case  entitling  him  to  a  further  discovery,  the  proper 
course  for  the  defendant — if  the  discovery  sought  is  not  wholly  immaterial,  so  ai. 
to  make  jt  a  proper  subject  of  demurrer — is  to  answer  the  amended  bill  vrithou, 
reference  to  the  discovery  sought.  .  And  then,  if  the  complainant  excepts  to  his 
answer  for  insufficiency  upon  that  ground,  he  may  move  to  take  the  exceptions 
off  the  files,  for  irregularity.  Or  he  may  insist  before  the  master,  upon  the  refer- 
ence of  the  exceptions,  that  such  exceptions  relate  to  the  matters  of  the  original 
bill  only ;  or  that  the  principle  upon  which  the  discovery  is  sought  has  been  deci- 
ded against  the  complainant,  upon  the  reference  of  the  exceptions  to  the  original 
unswer. 

CJpon  a  demurrer  t»  an  amended  bill,  if  any  part  of  the  discovery  covered  by  such 
demurrer  appears  to  be  material  and  proper,  for  any  purpose  of  the  suit,  the 
demurrer  will  be  overruled.  And  the  defendant  cannot,  upon  the  argument 
of  the  demurrer,  insist  that  the  discovery  called  for  is  contained  in  his  former 
answer. 

This  was  an  appeal,  by  the  complainant,  from  an  order  of 
ne  vice  chancellor  of  the  first  circuit,  allo*ing  the  demurrers 
ot  the  defendants  P.  L.  Mills  and  T.  C.  Winthrop.  The  com- 
plainant recovered  a  judgment  against  the  defendant  P.  L. 
Mills,  who  had  failed  in  busiliesa.  some  years  since.  Tliai 
judgment  was  recently  revived  by  scire  facias,  and  an  execu- 
tion was  issued  against  the  property  of  the  judgment  debloi 
which  was  subsequently  returned  unsatisfied.  This  bill  was 
thereupon  filed  to  reach  the  equitable  interests,  choses  in  action, 
and  other  property  of  the  judgment  debtor,  and  to  have  it  applied 
to  the  payment  of  the  complainant's  debt.  In  addition  to  the 
usual  allegations  in  a  creditor's  bill,  the  complainant  charged, 
in  substance,  that  certain  partnership  business,  carried  on  bj 


,847.J  CASES  IN  CHANCERY.  45? 


Chazournea  v.  Mills. 


the  defendant  P.  L.  Mills,  and  others,  in  the  names  of  hia 
brother  and  other  peraons,  and  in  relation  to  which  he  acted 
ostensibly  as  their  clerk,  was  in  fact  carried  on,  in  part,  for  his 
use  and  benefit ;  and  that  his  interest  in  the  proceeds  and  earn- 
ings of  that  copartnership  business  had  been  conveyed  to  the 
defendant  Winthrop,  nominally  for  the  use  and  benefit  of  the 
wife  and  children  of  P.  L.  Mills,  but  in  ]-eality  for  the  use  of 
Mills  himself,  for  the  purpose  of  defrauding  the  complainant 
and  other  creditors  of  Mills.  Winthrop  the  trustee^  and  the 
wife  and  children  of  P.  L.  Mills,  were  made  defendants  in  the 
suit.  And  the  complainant  prayed  a  discovery  of  the  situation, 
nature  and  amount  of  the  fund  at  the  time  of  the  filing  of  the 
complainant's  bill,  and  at  other  times  in  such  bill  .mentioned  ; 
and  in  whose  name,  and  in  what  securities,  &c.  it  was  invested 
and  held.  An  answer  was  put  in  to  the  origmal  bill,  and  the 
bill  was  subsequently  amended';  and  further  answers  were  put 
in  to  parts  of  the  amended  bill.  But  to  all  such  parts  of  the 
amended  bill  as  sought  a  discovery  as  to  whether  the  funds,  re- 
ferred to  in  the  amended  bill  as  having'  been  conveyed  to  Win- 
throp, and  left  in  the  hands  of  P.  L.  Mills,  or  under  his  control, 
remained  undimiiiished  in  their  hands  at  the  time  of  filing  the 
bill,  and  whether  certain  real  estate,  specified  in  the  bill,  was  a 
part  of  such  funds ;  or  as  to  the  situation  and  particulars  of  the 
fund  at  the  several  times  mentioned  in  such  amended  bill ;  or 
what  sums  were  paid  from  time  to  time  for  the  support  of  the 
defendant  P.  L.  Mills  and  his  family,  and  the  amount  of  the 
indebtedness,  if  any,  of  P.  L.  Mills  to  the  copartnership  at  the 
several  times  mentioned  and  inquired  of  in  the  bill,  the  defen- 
dants respectively  demui-red. 

J.  S.  Sandford,  for  the  appellant.  I.  The  bill  is  filed  for 
relief  against  fraudulent  dispositions  of  property  by  a  judgment 
debtor.  The  demurrer  being  to  a  portion  of  life  discovery 
sought,  and  not  to  any  part  of  the  relief,  it  cannot  be  sustained, 
if  it  can  be  supposed  that  the  discovery  may  in  any  way  be 
material  to  the  complainant,  in  the  support  of  his  suit.  {Mitf 
PI.  by  Jeremy,  193.     Story's  Eq.  PI.  431,  §  567.     Id.  454, 
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§595.  /d.  455,  §  596,  2  Daniel's  Ch.  Pr.  56.  Kuyperi 
V.  Ref.  Dutch  Church,  6  Paige,h7Q.  Per  V.  C.  Wigram,  in 
9  Land.  Jurist  Rep.  987.  Harris  v.  Harris,  reported  in  4 
A''.  Y.  Legal  Observer,  4,  and  4  Hare's  Rep.  79.)  II.  Heie 
Qot  only  can  it  be  supposed  that  the  discovery  may  be  material, 
but  it  is  obvious  that  it  may,  and  probably  will,  be  material, 
from  the  nature  of  the  case.  The  management  of  property  of 
ten  furnishes  evidence  of  fraud,  in  these  cases.  This  shows 
that  the  discovery  may  be  material.  III.  The  express  allega  ■ 
tion  in  the  bill,  that  the  discovery,  if  made,  will  show,  or  enable 
the  complainant  to  prove,  that  the  debtor  managed  and  con 
trolled  the  property,  leaves  no  room  for  argument.  It  goes  far 
beyond  the  point  as  expressed  in  the  treatises  and  judgments, 
and  establishes  positively  that  the  discovery  is  material  and  no- 
cessary.  IV.  The  demyirrer  should  be  overruled  with  costs, 
and  the  order  appealed  from  reversed  with  costs,  and  proceed 
ings  remitted. 

T.  Sedgwick,  for  the  respondents.  I.  The  part  of  the  amend- 
ed bill  demurred  to  is  altogether  immaterial,  and  the  com- 
plainant is  not  entitled  to  a  discovery.  The  defendant  Winthrop 
is  a  trustee  for  third  parties,  the  wife  and  infant  children  of  P. 
L.  Mills,  who  are  entitled  to  the  protection  of  this  court.  It 
was  perfectly  competent  for  him  to  make  P.  L.  Mills  his  agent. 
Any  improper  intermeddling  by  P.  L.  Mills  with  the  funds  might 
prove  negligence  or  fraud  in  the  trustee,  but  would  have  no 
tendency  to  affect  the  rights  of  the  cestui  que  trust.  (1  Dayi- 
ieVs  Ch.  Pr.  602.)  III.  The  inquiry  in  the  bill  could  only 
be  made  material  by  some  distinct  averment  of  the  facts  which 
the  complainant  expects  to  be  able  to  prove,  and  which  facts 
would  go  to  show  the  trust  a  fraudulent  one.  There  is  no  such 
averment  m  the  bill.  As  to  this  inquiiy,  the  bill  is  a  mere  fiah-- 
ing  bill.  IV.  The  aveiment  in  the  bill  that  the  discovery  is 
necessary,  has  no  tendency  to  make  it  ao.  The  question  is  one 
for  the  court,  on  the  whole  casa 
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The  .Chancellor.  The  objection  that  the  complainan 
has  submitted  to  the  master's  report  upon  the  exceptions  to  tho 
answer  to  the  original  bill,  and  that  the  amendments  do  not 
make  any  nev/"  case  calling  for  a  discovery,  cannot  be  raised  by 
a  demurrer  to  the  discovery  now  sought.  The  former  answer 
and  exceptions  thereto,  and  the  master's  report,  are  not  bef'"e 
me  upon  this  appeal ;  nor  could  they  properly  be  brought  be- 
fore the  court  upon  a  demurrer  to  the  amended  bill. 

It  is  true,  a  complainant  who  neglects  to  except  to  the  au- 
Rwer  to  the  original  bill,  or  whose  exceptions  thereto  have  been 
overruled,  cannot  except  to  the  answer  to  the  amended  bill  foi 
insuflSciency,  upon  the  ground  that  the  original  bill  was  not 
fully  answered.  ( Ovey  v.  Leighton,  2  Sim.  <^  Stu.  Rep.  234.) 
The  proper  course  for  these  defendants,  therefore,  if  the  discov- 
ery sought  was  not  wholly  immaterial,  so  as  to  make  it  a  propei 
subject  of  demurrer,  was  to  answer  the  amended  bill  without 
reference  to  such  discovery.  And  then,  if  the  complainant  ex- 
cepted to  their  answers  for  insuflBciency,  upon  that  ground,  they 
would  have  been  in  a  situation  to  move  to  take  the  exceptions 
oif  the  files  for  irregularity.  Or  they  might  have  urged  the  ob- 
jection before  the  master,  upon  the  reference  of  the  exceptions, 
that  those  exceptions  related  to  the  matter  of  the  original  bill 
only;  or  that  the  principle  upon  which  the  discovery  was 
sought  had  been  decided  against  the  complainant,  upon  the 
reference  of  the  exceptions  to  the  original  answer.  {^Benning- 
ton Iron  Co.  V.  Campbell,  2  Paige's  Hep.  160.)  But  upon  a 
demurrer  to  an  amended  bill,  if  any  part  of  the  discovery  cov- 
tred  by  such  demurrer  appears  to  be  material  and  proper,  for 
any  purpose  of  the  suit,  (,he  demurrer  must  be  overruled.  And 
the  defendant  cannot,  upon  the  argument  of  the  demurrer, 
insist  that  the  discovery  called  for  is  contained  in  his  former 
answer ;  for  if  so,  that  of  itself  would  show  that  the  demurrer 
was  improper,  and  would  overrule  it  as  covering  too  much. 

Dpon  the  merits  of  these  demurrers,  I  think  they  cover  too 
much ;  even  if  the  complainant  is  not  entitled  to  a  discovery  of 
the  situation  of  the  fund  and  the  manner  in  which  it  was  in- 
vested, at  the  different  times  stated  in  the  bill,  previous  to  the 
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filing  of  the  bill  itself.  For,  if  the  complainant  can  succeed  at 
all  in  this  salt,  it  is  essential  to  the  i-elief  prayed  for,  that  tha 
natuie  and  situation  of  the  fund  in  question,  as  well  as  the 
amount  thereof,  at  the  time  of  fiUng  the  bill,  and  the  answers 
thereto,  should  be  disclosed,  so  that  the  property  and  secmities 
n  which  it  is  invested  maybe  traced  and  identified;  to  tht. 
end  that  they  may  be  reached  by  the  decree,  and  applied  to  the 
payment  of  the  complainant's  debt.  The  demurrers,  therefore, 
should  have  been  overruled. 

The  decretal  order  appealed  from  must  be  reversed,  without 
costs  to  either  party ;  and  the  demurrers  of  the  respondents 
respectively  must  be  overruled  with  costs.  If  exceptions  are 
filed  to  the  further  answei's,  within  twenty  days  after  the 
entering  of  the  decree  upon  this  appeal,  and  if  such  exceptions 
are  submitted  to  or  allowed,  the  defendants  respectively  mus) 
answer  the  exceptions  and  pay  the  costs  of  the  hearing,  upon 
their  several  demurrers,  within,  forty  days  after  such  exceptions 
are  submitted  to  or  allowed,  or  the  bill  must  be  taken  as  con- 
fessed against  them  ;  unless  the  time  for  answering  thbse  ex- 
ceptions is  further  extended  by  the  court  having  jurisdiction  of 
the  matter.  The  overruling  of  the  demurrers,  however,  must 
be  without  prejudice  to  the  rights  of-  the  defendants  to  insist, 
I  upon  the  reference  of  any  such  exceptions,  that  the  amended 
bill  is  fully  answered,  so  far  as  the  amendments  are  concerned, 
or  that  any  particular  parts  of  the  discovery  covered  by  the  de- 
ram-rers  is  immaterial  or  irrelevant,  or  that  it  should  have  been 
called  for  by  exceptions  to  the  original  bill. 

Decree  acccidingly. 
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Whiteside  and  others,  adm'rs,  &c.  vs.  Prendehgast. 

Where  the  bonil  given  by  a  receiver,  upon  his  appointment,  is  not  filed  in  the  propel 
office,  through  inadvertence,  the  court  may  direct  it  to  be  filed  nimc  pro  Ivmc. 

The  discontinuance  of  a  suit  does  not  discharge  a  receiver  appointed  therein.  Bu< 
•it  will  entitle  him  to  apply  for  his  discharge,  and  to  have  his  account  passed,  si 
that  he  may  pay  over  the  balance,  if  any  in  his  hands,  and  exonerate  himself  and 
Ilia  sureties  from  further  liability ;  unless  the  interests  of  the  defendants  require 
that  he  should  continue  in  the  receivership,  to  protect  their  rights. 

Where  the  protection  of  the  rights  of  a  defendant  requires  the  continuance  of  the 
receiver,  the  court  will  not  grant  a  discharge,  although  the  suit  is  at  an  end.  But 
it  will  require  the  defendant  thus  protected  to  file  a  bill  forthwith,  to  settle  his 
rights. 

The  complainant  in  a  suit  is  a  necessary  party  to  an  appeal  from  an  order,  of  a  vice 
chancellor,  granting  leave  to  file  the  bond  of  the  receiver  in  such  suit  nwic  pro 


This  was  an  appeal,  from  an  order  of  the  late  vice  chancel- 
lor of  the  eighth  circuit,  directing  the  bond  of  the  receiver  ap- 
pointed in  this  cause  to  be  filed  nunc  pro  tunc.  The  suit  was 
brought  by  the  representatives  of  a  deceased  partner,  against  a 
surviving  copartner,  for  an  account  and  settlement  of  the  co- 
partnership transactions.  And  an  order  was  made,  in  February, 
1836,  appointing  J.  Brooks  receiver  of  the  partnership  effects 
connected  with  the  store  at  Mayville  ;  upon  his  filing  a  bond, 
with  such  sureties  as  should  be  approved  of  by  the  parties  in 
this  suit,  or  by  a  master,  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  his  office  as  such  receiver.  A  bond  was 
thereupon  executed  by  the  receiver,  and  by  the  other  appellants 
as  his  sureties.  And  it  was  delivered  to  the  solicitor  of  the  com- 
plainants to  be  filed,  after  having  been  approved  of  by  the  parties ; 
uut,  through  inadvertence,  it  was  not  filed  with  the  clerk  of  the 
court.  The  receiver,  however,  demanded  and  received  from 
the  defendant,  the  property,  books,  and  securities  of  the  firm  at 
Mayville,  as  directed  by  the  order  of  the  court.  The  parties 
afterwards  referred  the  matter  in  controversy  in  this  suit  to 
referees ;  and,  by  consent,  a  decree  was  made,  pursuant  to  the 
award  of  the  arbitrators,  directing  the  partnership  efl^ects  to  be 
divided  equally  between  the  complainants  and  the  defendant 


472  CASES  IN  CHANCERY.  [Dec.  : 


Whiteside  v,  Prendergast. 


The  vice  chancellor  directed  the  bond  of  the  receiver  to  be  filed 
as  of  the  25th  of  March,  1836,  the  day  on  which  it  would-  have 
been  received  by  the  clerk  if  it  had  been  transmitted  to  him  by 
mail  on  the  day  it  was  approved  of  by  the  parties  and  delivered 
to  the  complainants'  solicitor  to  be  filed ;  and  that  it  should 
have  the  same  effect  as  if  it  had  actually  been  filed  on  the  last 
mentioned  day.  The  receiver  and  his  sureties,  having  had  no- 
tice of  the  application  for  the  order  to  file  the  bond  nunc  pro 
tunc,  appeared  and  opposed  the  motion.  And  they  all  joined 
in  an  appeal  from  the  order,  directing  such  filing,  and  gave 
notice  of  the  appeal  to  the  clerk  of  the  court,  and  to  the  solicitoi 
of  the  defendant,  who  applied  for  the  order ;  but  they  neglected 
to  take  the  necessary  steps  to  make  the  appeal  effectual  as  to 
the  complainants  in  the  suit. 

C.  Stevens,  for  the  appellants. 

M.  T.  Reynolds,  for  the  defendant. 

The  Chancellor.  It  was  no  valid  objection  to  the  appli- 
cation that  the  parties  in  the  suit  had  submitted  the  matters  in 
controversy  between  them  to  an  arbitration  without  the  consent 
of  the  receiver.  For  that  did  not  alter,  or  affect,  his  hability 
to  account,  as  receiver,  for  the  property  which  had  come  to  hia 
hands.  Even  if  there  had  been  aibrmal  discontinuance  of  the 
suit,  tliat  would  not  have  discharged-  him  pom  his  trust,  as  an 
ofBcer  of  the  court.  The  discontinuance*  of  a  suit  does  not 
discharge  a  receiver  appointed  therein.  But  it  will  entitle  him 
•o  apply  for  his  discharge,  and  to  pass  his  account,  so  that  he 
may  pay  over  the  balance,  if  any,  in  his  hands,  and  exonerate 
nimself  and  his  sureties  from  further  liability ;  unless  the  inter- 
ests of  the  defendants  require  that  he  should  continue  in  the 
receivership  to  protect  their  rights.  If  the  protection  of  the 
rights  of  a  defendant  requires  the  continuance  of  the  receiver, 
the  court  will  not  grant  a  discharge  although  the  suit  is  at  an 
end ;  but  it  will  require  the  defendant  thus  protected  to  file  a 
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bill  forthwith,  to  settle  his  rights.    {^Murrough  v.  French,  2 
Moll.  Rep.  497.     Lougan  v.  Bowen,  1  Sch.  Sf  Lef.  296.) 

This  appears  to  be  a  proper  case  therefore  to  direct  the  bond 
to  be  filed  nunc  pro  tunc,  so  as  to  complete  the  appointment  of 
ihe  receiver,  and  to  render  hmi  liable  to  account,  as  an  officer  of 
the  court,  for  the  property  which  came  to  his  hands  subsequent 
to  the  time  when  his  bond  should  have  been  filed.  Whether  it 
will  have  the  effect  to  render  his  sureties  liable  for  property 
which  had  been  wasted,  by  his  negligence  or  misconduct,  before 
the  making  of  the  order  appealed  from,  is  a  question  wnich 
does  not  properly  arise  here,  and  upon  which  it  is  not  necessary 
to  express  an  opinion.  That  question  will  properly  be  disposed 
of  in  the  suit  at  law  upon  the  bond,  if  it  should  become  neces- 
sary to  institute  such  a  suit. 

The  appeal  also  seems  to  be  defective  for  want  of  proper 
parties.  It  appears  that  the  complainants  in  the  suit  have  a 
common  interest  with  the  defendant  in  sustaining  the  order  to 
file  the  bond  nunc  pro  tunc.  They  should  therefore  have  been 
served  with  notice  of  the  appeal,  and  should  also  have  been 
named  in  the  appeal  bond ;  or  a  separate  bond  should  have 
been  given  to  them  upon  the  appeal.  For  that  reason,  instead 
of  aflli'ming  the  order  of  the  vice  chancellor,  the  appeal  should 
be  dismissed,  with  costs  to  be  taxed. 


Smith  and  others  vs.  Van  Kuhen  and  others. 

Where  a  petition  was  presented  to  a  surrogate,  by  persons  interested  in  the  estate 
of  a  decedent,  praying  that  the  executors  might  be  required  to  render  an  account 
of  the  administration  of  such  estate,  without  aaldng  for  a  setUemenl  of  the  account, 
or  foi  the  payment  of  any  balance  which  might  be  found  due  to  the  petidoners, 
or  for  any  other  relief,  and  the  executors  rendered  an  account  accordingly,  and 
the  same  was  finally  closed  before  the  surrogate ;,  Held,  that  this  terminated  the 
procecdmgs  before  the  surrogate  j  and  that  he  had  no  authority  to  proceed  and 
lettle  the  account,  unless  the  executors  asked  foi  a  final  settlement  thereoi)  01 
■oiDe  person  interested  in  the  estate,  applied  for  the  payment  of  his  debt,  or  .^gaej 
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01  distributive  share,  so  as  to  render  a  settlement  of  the  estate  necessary,  ai  b» 
twcen  the  parties. 

A  decree  of  a  surrogate  which,  upon  its  face,  purports  to  be  a  final  settlemB«»*  of  th« 
accounts  of  executors,  and  which  discharges  them  from  all  further  responsibilil) 
on  account  of  the  personal  estate  of  their  testator,  upon  payment  of  the  severs, 
sums  specified  therein,  may  be  appealed  from  at  any  time  within  three  mootfas. 

Where  a  decree,  by  a  surrogate,  for  the  final  settlement  of  the  account  of  wi  exec- 
utor, is  erroneous,  because  the  surrogate  had  no  authority  to  make  it,  that  fact 
afibrds  a  good  ground  for  reversing  the  decree ;  but  not  for  restricting  the  right 
of  appeal,  to  a  shorter  time  than  vrould  have  been  allowed  if  the  decree  b^  not 
been  erroneous  upon  the  ground  that  it  was  unauthorized. 

This  was  an  application,  on  the  part  of  the  responden*^,  to 
dismiss  an  appeal  from  a  decree  of  the  surrogate  of  the  county 
of  Ulster,  upon  the  ground  that  the  appeal  was  not  entemd  in 
time.  The  order  appealed  from  was  dated  the  20th  of  Janua- 
ry, 1846,  and  purported  to  be  an  order  for  a  final  settlement, 
and  for  the  discharge  of  the  respondents  as  executrix  and  exec 
utor,  upon  th^  payment  of  the  sums  specified  in  the  decree. 
But  the  affidavits  on  the  part  of  the  respondents  showed  that 
the  decree  was  not  yet  actually  entered,  as  late  as  the  10th  »■( 
March,  1846,  nor  did  it  appear  when  it  really  was  entered. 

M.  T.  Reynolds,  for  the  appellants. 

A,  Taber,  for  the  respondents. 

The  Chancellor.  The  transcript  in  this  cause  was  nol 
filed  until  after  the  notice  of  the  motion  to  dismiss  the  appeal 
And  if  the  respondents  had  placed  their  application  upon  that- 
ground  alone,  and  not  upon  the  supposed  irregularity  of  the 
appeal  itself,  they  would  have  been  entitled'  to  the  costs  of  the 
motion ;  although  the  court  in  the  exercise  of  its  discretion, 
might  have  refused  to  dismiss  the  appeal. 

So  far  as  I  can  form  an  opinion,  fiom  the  papers  before  me, 
this  must  be  considered  as  an  appeal  from  a  decree  for  the  final 
settlement  of  the  accounts  of  the  respondents,  as  the  executor 
ani  executrix  of  I.  De  Witt,  deceased.  It  is  true,  the  afiidavits 
on  the  part  of  the  respondents,  as  well  as  the  certificate  of  the 
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Burjogate,  show  that  no  regular  proceedings  were  ever  institutet 
for  the  final  settlement  of  such  accounts.  And  from  the  relurn 
I  infer,  too,  that  no  regular  proceedings  were  instituted  for  the 
settlement  of  their  accounts  in  any  way.  The  petition  present- 
ed to  the  former  surrogate,  on  the  part  of  the  appellants,  was 
merely  that  the  respondents  might  be  required  to  render  an 
account  of  the  administration  of  the  estate  ;  but  it  did  not  ask 
for  a  settlement  of  the  account,  or  for  the  payment  of  any  bal- 
ance which  might  be  found  due  to  the  petitioners,  or  for  any 
other  relief  whatever.  And  the  decree  appealed  from  slates 
that  such  account  was  finally  ■closed  before  the  former  surro- 
gate, about  the  28th  of  November,  1844.  That,  according  to 
the  decision  of  this  court  in  Westervelt  v.  Gregg ^  (1  Barb. 
Ch.  Rep.  470,)  terminated  the  proceedings  before  the  surrogate. 
And  he  had  no  authority  or  jurisdiction  to  proceed  and  settle 
the  account,  unless  the  respondents  asked  for  a  final  settlement 
of  their  accounts,  or  some  person,  interested  in  the  estate,  ap- 
plied for  the  payment  of  his  debt  or  legacy,  or  distributive  share ; 
so  as  to  render  a  settlement  of  the  estate  necessary,  as  between 
the  parties,  to  enable  the  surrogate  to  grant  the  relief  prayed 
for.  No  such  application  appears  to  have  been  made  in  this 
case,  by  either  of  the  parties. 

The  present  surrogate,  however,  as  I  infer  from  the  papers, 
upon  his  own  motion,  and  without  any  application  by  the  re- 
spondents for  the  final  settlement  of  their  accounts,  did  maka 
an  order,  in  August,  1845,  entitled  "  In  the  matter  of  the  ac- 
rounting  for  and  final  settlement  of  the  estate  of  Isaac  De 
Witt  deceased"  and  reciting  that  proceedings  had  been  had 
^or  the  final  settlement  of  the  accounts  of  the  respondents,  as 
the  surviving  executor  and  executrix  of  the  will  of  the  dece- 
dent ;  by  which  order  their  accounts,  and  the  vouchers  in  sup- 
port of  them,  with  the  proofs  and  admissions  of  the  parties,  were 
referred  to  an  auditor  to  examine  and  report  thereon.  And 
upon  the  coming  in  of  the  report  of  the  auditor,  the  decree  ap- 
pealed from  was  made ;  which  is  also  entitled  in  the  same 
manner.  And  it  is  in  fact  a  decree  which  purports  to  be  a  final 
settlement  of  the  accounts  of  the  respondents,  and  discharges 
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them  frpm  all  further  responsibility  on  account  of  the  personal 
estate  of  the  decedent,  upon  payment  of  the  severtl  sums,  and 
to  the  persons,  specified  in  that  decree.  The  question,  there- 
fore, is  not  whether  the  decree  was  irregular,  and  wholly  unau- 
thorized, because  the  surrogate  had  no  jurisdiction  to  make  it ; 
but  whether  it  purports  to  be  a  decree  for  the  final  settlement 
of  the  accounts  of  the  respondents.  -For,  if  it  is  in  fact  such  a 
decree,  the  appellants  had  three  months  from  the  time  it  was 
recorded  to  appeal  from  it.  And  if  "the  decree  was  erroneous 
because  it  was  unauthorized,  that  would  afibrd  good  grounds 
for  reversing  it;  but  not  for  restricting  the  right  of  appeal  to  a 
shorter  time  than  would  have  been  allowed  if  the  decree  had 
not  been  erroneous,  upon  the  ground  that  it  was  wholly  unau- 
thorized. 

Again ;  if  this  was  a  decree  which  the  appellants  were  bound 
to  appeal  frOm  within  thirty  days  after  it  was  made,  there  is 
nothing  in  the  papers  before  me  to  show  that  the  appeal  was 
not  broHght  within  thirty  days  after  the  decree  was  drawn  up 
and  entered  in  the  records  of  the  surrogate.  And  the  decree 
must  be  considered  as  made  at  that  time,  and  not  when  the 
surrogate  came  to  the  conclusion  as  to  what  the  decree.sbould 
be.  Here  there  is  evidence  that  as  late  as  about  the  tenth  of 
March,  1846,  the  decree  had  not  been  entered.  And  there  in 
nothing  to  show  that  it  was  not  in  fact  entered  within  thiify 
days  previous  to  the  perfecting  of  the  appeal. 

The  motion  to  dismiss  the  appeal  is  therefore  denied :  and 
neither  party  is  to  have  costs  as  against  the  other  upon  tJiis 
application. 
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[Appioved;  10  How.  616,  5S6,  637.] 

Ttifl  eiceptior  in  the  statute  of  limitations  of  1801,  relative  to  actions  which  concern 
the  trade  of  merchaadize  between  merchant  and  merchant,  their  factors  or  servants, 
does  not  apply  to  a  bill  in  chancery  for  an  account  and  settlement,  and  for  the 
payment  of  a  balance  due  from  one  mercantile  firm  to  another,  by  reason  of  joint 
adventures  in  which  the  two  firms  had  been  engaged ;  where  all  the  items  of  the 
account,  on  both  sides,  were  more  than  six  years  previous  to  the  filing  of  the  )3iH. 
In  such  a  case  the  statute  is  a  bar. 

Where  a  right  of  action  accrued  previous  to  1830,  it  is  to  be  governed  by  the  act  of 
1801  for  the  limitation  of  actions,  and  not  by  the  new  provisions  of  the  revised 
statutes  on  the  subject;  although  the  defendant  has  promised  to  pay  the  debt 
whenever  he  should  be  able  to  do  so,  and  the  bill  does  not  show  such  ability  pre- 
vious to  1830. 

Where  a  debtor,  who  is  absent  from  the  state  at  the  time  the  cause  of  action  accrues 
against  him,  afterwards  comes  into  this  state,  and  is  here  publicly  and  openly,  so 
that  by  reasonable  diligence  his  creditor  might  have  commenced  a  suit  against 
him,  it  is  a  return  into  this  state  within  the  meaning  of  the  fifth  section  of  the  act 
of  1801  for  the  limitation  of  actions. 

But  a  mere  clandestine  return  of  the  debtor,  which  will  not  enable  the  creditor,  with  or- 
dinary diligence,  to  serve  process  upon  him,  is  not  such  a  return  as  will  cause  the 
statute  of  limitations  of  1801  to  commence  running  against  the  demand,  so  as  to 
bar  it  in  six  years  from  such  return  to  this  state. 

The  open  residence  in  this  state,  for  three  or  four  years,  of  one  of  two  joint  debtors 
who  were  absent  at  the  time  the  cause  of  action  accrued,  and  the  subsequent  resi- 
dence in  this  state  of  the  other  joint  debtor,  is  such  a  return  of  both  debtois  lo  this 
state  as  was  contemplated  by  the  statute ;  although  in  point  of  fact  their  creditors 
were  not  aware  of  the  residence  of  either  of  such  debtors  in  this  state. 

Under  the  act  of  1801 ,  if  the  debtor  was  in  this  state  at  the  time  the  cause  of  action  ac- 
crued against  him,  or  came  here  subsequently,  so  that  the  statute  once  began  to  run 
against  the  demand,  it  continued  to  run,  notwithstanding  he  departed  from  the 
slate  within  the  six  years ;  and  no  subsequent  disabihty  would  stop  it. 

Even  the  death  of  eithei:  of  the  parties,  after  the  statute  had  once  commenced  run- 
ning, would  not  prevent  the  limitation  from  attaching ;  except  in  cases  which  were 
provided  for  by  some  other  statutory  provision. 
Under  the  provisions  of  the  old  statute  of  limitations,  the  return  of  one  of  two  joint 
debtors  into  the  state,  after  the  right  of  action  had  accrued  against  both,  and  his 
subsequent  death  within  the  six  years,  will  not  bar  the  right  of  action  against  the 
survivor,  who  does  not  come  into  the  state  until  within  liix  years  of  the  time  whef 
the  suit  is  brought  against  him. 

^y  the  provisions  of  the  revised  statutes,  where  the  right  of  action  against  a  debtor 
accrued  subsequent  to  the  time  when  rtiose  statutes  took  effect,  he  must  have  coa- 
tinuad  to  reside  within  this  state  for  six  years,  to  render  the  act  of  limitations  a  bai 
to  the  suit ;  and  the  time  he  has  resided  out  of  the  state  after  the  riglit  of  action 
accrued  is  not  to  bo  taken  into  the  account,  in  the  computation  of  the  time  within 
which  the  action  must  be  commenced. 
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This  was  an  appeal,  from  a  decretal  order  of  tie  assistant 
■rice  chancellor  of  the  first  circuit,  allowing  the  defendant's  plea 
to  the  bill  filed  in  this  cause. 

In  September,  1815,  H.  Didier,  the  complainant,  and  J.  N. 
D'Arcy,  since  deceased,  were  copartners  in  business  at  the  city 
of  Baltimore,  and  the  defendant  J.  Davison,  and  H.  Hill,  since 
deceased,  were  also  copartners  in  trade  residing  out  of  the  Uni- 
ted States.  This  suit  was  commenced  against  Davison,  who 
was  temporarily  in  this  state,  in  November,  1843,  for  an  account 
and  settlement,  and  for  the  payment  of  a  balance  due  to  the 
firm  of  Didier  &  D'Arcy,  from  Davison  &,  Hill,  by  reason  of 
certain  joint  adventures  in  which  the  two  firms  were  engaged 
in  1815  and  1816.  The  bill  alleged  that  the  defendant  Davi- 
son had  resided  out  of  the  United  States  ever  since  the  debt  of 
his  firm  was  contracted,  and  that  at  the  time  of  the  filing  of 
the  bill  he  resided  at  Cape  Hayti ;  and  that  Hill,  if  living,  was 
still  a  non-resident.  The  bill  also  stated,  as  a  pretence  of  the 
defendant,  that  Hill  came  to  the  state  of  New- York  to  reside, 
in  1820,  and  resided  there  three  or  four  years.  But  it  charged 
that,  if  he  did,  the  complainant  and  his  deceased  copartner 
were  ignorant  of  it,  and  that  Hill  avoided  them  and  gave  them 
no  opportunity  to  enforce  their  claim  against  him  ;  that  he  was, 
at  the  time  alleged  or  pretended  as  the  period  of  his  residence 
m  this  state,  unable  to  pay  the  debt,  or  any  considerable  part 
of  it,  and  had  no  property  in  this  state  belonging  to  him  or  his 
film ;  and  that  he  died  at  sea,  and  insolvent.  The  bill  also 
stated,  as  a  pretence  of  the  defendant  Davison,  that  he  also 
came  to  New- York  to  reside  in  March,  1834,  and  continued  to 
reside  here  until  March,  1835,  and  that  he  again  resided  in  this 
state  from  July,  1835,  to  September  in  the  same  year.  But  the 
bill  charged  that  if  such  was  the  fact,  the  complainant  and  his 
partner  were  ignorant  of  it ;  and  that  he  did  not  rent  or  pur- 
chase a  store  or  dwelling  house  here,  nor  cease  to  transact  busi- 
ness at  his  former  place  of  trade  out  of  the  United  States,  nor  did 
he  afford  the  complainant  any  opportunity  of  enforcing  or  ob- 
taining payment  of  his  debt. 

The  defendant  p'eaded  in  bar  to  all  the  relief  prayed  foi  in 
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the  bill  and  to  all  the  discovery,  except  as  tc  his  continued 
residence  out  of  the  United  States,  and  as  to  the  charg-es  in  the 
bill  relating  to  the  character  of  the  residences  of  himself  and 
Hill  in  this  state,  if  they  ever  came  here,  that  the  complainant's 
cause  of  action  or  suit  accrued,  or  arose,  more  than  six  years 
before  the  filing  of  the  bill  in  this  cause  and  the  suing  out  of 
process  against  the  defendant  thereon.  The  plea  also  denied 
the  allegation  of  the  defendant's  continued  residence  out  of  f.he 
United  States ;  and  averred  that  he  came  to  the  state  of  New- 
York  to  reside,  with  his  family,  about  the  7th  of  Maich,  1834, 
and  continued  actually  and  openly  to  reside  here,  and  to  trans- 
act mercantile  business,  until  March,  1835  ;  that  he  then  left 
this  state  for  a  time  and  returned  again  in  July,  1835,  and  con- 
tinued to  reside  here  openly  until  September  in  the  same  year. 
The  plea  also  averred  that  Hill  came  to  this  state  to  reside  in 
1820,  and  continued  to  reside  here  openly  for  three  or  four  years. 
The  answer  in  support  of  the  plea  stated,  among  other  things, 
that  Hill  died  at  sea  in  1824  or  1825. 

The  assistant  vice  chancellor  allowed  the  plea,  and  ordered 
the  bill  to  be  dismissed,  unless  issue  was  taken  upon  the  plea 
within  ten  days.  For  a  report  of  the  case  before  the  assistant 
vice  chancellor,  see  2  Sand.  Ch.  Rep.  61. 

C.  B.  Moore  Sf  P.  B.  Cutting,  for  the  appellant.  The  stat  ■ 
Lite  of  limitations  (1  R.  L.  of  1813,  p.  184,)  does  not  bar  the 
claims  mentioned  in  the  bill ;  because,  as  to  some  of  the  items, 
they  are  demands  arising  out  of  partnership  transactions,  and  are 
cognizable  only  in  a  court  of  equity.  The  action  of  account 
is  the  only  remedy  at  law  which  could  apply,  and  that  action 
will  not  lie  when  the  partnership  consists  of  more  than  two  per- 
sons. [McMurray  v.  Rawson,  3  Hill,  62,  and  cases  there  cittd. 
Beach  v.  'Hotchkiss,  2  Conn.  Rep.  425.) 

This  is  a  suit  which  concerns  the  trade  of  merchandize 
between  merchant  and  merchant,  and  is  therefore  within  the 
exception  of  the  statute.  (1  R.  L.  of  1813,  p.  186,  §  5.) 
The  authorties  cited  by  the  revisers,  (3  R.  iS.  703,)  do  not  war- 
rant their  contusions.     (Coster  v.  Murray,  5  John.  Ch.  Rep 
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522,  531.  Murray  v.  Coster,.  20  John.  576,  591,  603,  604, 
Atwater  v.  Fowler,  1  Edw.  Ch.  Rep.  425,  426.)  The  case  of 
Barber  v.  Barber,  (18  Ves.  286,)  relied  upon  by  the  assistant 
\;ice  chancellor,  is  disapproved  of  in  Robinson  v.  Alexander,  (8 
BligKs  Rep.  N.  S.  352,)  where  there  had  been  no  deahngs  for 
fifteen  years.  See  also  LansdaU  v.  Brashear,  (3  Monroe,  330 ;) 
Patterson  v.  Brown,  (6  Id.  10,  11 ;)  Manderville  v.  Wilson, 
(5  Cranch,  15 ;  McLellan  v.  Crofton,  (6  Greenleaf,  307 ;)  in 
which  last  case  the  chief  justice  reviews  most  of  the  authorities. 
See  also  the  opinion  of  Senator  Viele^  (20  John.  590.)  The 
plea  is  double.  It  sets  up  two  separate  grounds  of, defence  un- 
der the  statute  of  limitations ;  one  on  the  return  of  Hill  in  1820; , 
the  other,  by  the  return  of  Davison  in  1834.  They  lead  to  two 
distinct  and  separate  issues,  and  require  different  replies  to  each.. 
[Beanies'  Pleas,  13,  37,  39.)  The  answer  either  overrules  thu 
plea,  by  attempting  to  answer  points  covered  by  the  plea ;  or  it  is 
defective,  and  fails  to  support  the  plea,  by  not  denying  that  Hill 
and  Davison  have  avoided  the  complainant,  &c.  and  by  not 
answering,  both  as  to  him  and  Davison,  all  the  circumstances 
necessary  to  shew  a  fair  and  sufficient  return,  as  against  the 
complainant,  within  the  meaning  of  the  statute.  To  avoid. 
means  to  shun,  to  endeavor  to  shun— to  escape.  To  shun, 
means  to  endeavor  to  escape.  {Johnson  and  Walker's  Dic- 
tionaries.) The  return  of  Hill,  in  1820,  was  not  suflficient  to 
bar  this  suit  against  Davison,  under  the  circumstances  disclosed 
by  the  pleadings.  Nor  was  the  return  of  Davison,  in  1834,  suf 
ficient  to  bar  this  suit.  The  circumstances  do  not  shew  thai 
his  return  was  so  notorious  and  public  as  to  amount  in  law  to 
constructive  notice,  or  to  raise  the  presumption  that  if  the  com- 
plainants had  used  ordinary  diligence  Davison  might  have  been  < 
arrested.  [Little  v.  Blunt,  16  Pick.  359.  Ruggles  v.  Keeler, 
3  John.  Rep.  261.  Fowler  v.  Hunt,  10  Id.  464.  White  v. 
Bailey,  3  Mass.  271.)  The  old  statute  of  limitations,  (1  R.  L. 
1813,  p.  186,)  had  not  attached  or  commenced  running,  in  favor 
of  Davison,  at  the  time  of  its  expiration  on  the  first  of  January, 
1 830.  Davison  never  was  in  this  state  until  1834 ;  at  which 
time  the  statute  of  1813  had  expired.     He  never  had  any  vest- 
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od  rights  under  that  statute.  He  was  a  resident  of  a  foreign 
country  until  1834,  and  the  statute  of  this  state,  until  he  came 
within  its  jurisdiction,  did  not  apply  to  him.  The  provision  in 
the  revised  statutes,  (2  E.  S.  300,  ^  45,)  was  intended  n,erely 
to  save  existing  rights,  and  to  prevent  the  new  statute  from 
having  a  retroactive  operation.  (Revisers'  Notes,  3  H.  8.  704.) 
The  previous  law  not  having  attached  in  favor  of  Davison,  be- 
fore the  revised  statutes  went  into  effect,  his  case  is  not  within 
the  spirit  or  intent  of  the  45th  section ;  and  was  not  contem- 
plated as  a  case  that  needed  to  be  excepted.  And  if  the  revised 
laws  of  1813  had  not  begun  to  run  when  the  revised  statutes 
of  1830  went  into  effect,  then  his  coming  into  this  state,  in  1834, 
does  not  bar  this  suit;  because  he  left  again  in  1835,  and 
did  not  return  until  1844.  (2  R.  S.  297,  §  27.)  The  righi 
to  plerid  the  statute  of  limitations  of  1813  never  attached  to 
Davison,  because  he  never  was  a  resident  or  citizen  of  this  state, 
nor  within  its  jurisdiction,  until  several  years  after  its  repeal. 
(Geniiral  repealing  act,  §  5,  2  i?.  /S".  779.) 

If  the  complainant  is  barred  in  respect  to  his  original  demand, 
he  may  still  have  a  right  of  action,  upon  the  promise  to  pay 
when  able ;  which  right  has  accrued  since  1830,  and  is  to  be 
governed  by  the  revised  statutes.  (  Wait  v.  Morris,  6  Wend. 
395.  Waters  v.  Earl  of  Thq.net,  2  Adol.  4'  Ellis'  Rep.  N.  S. 
757.)  If  the  chancellor  should  dissent  from  these  views  and 
affirm  the  order  of  the  court  below,  it  should  be  without  preju- 
dice to  the  complainant's  right  to  file  a  new  bill,  or  to  amend 
the  present  bill. 

Jamei,  Smith,  for  the  respondent.  The  demand  set  forth  in 
the  hill  of  complaint,  is  one  that  may  be  barred  by  the  statute 
of  hmitations.  The  statute  commenced  running  when  Hill  came 
to  the  state  of  New- York  to  reside,  m  1820 ;  and  the  demand 
was  outlawed  in  the  year  1826,  before  the  passage  of  the  revised 
statutes.  Even  if  the  statute  had  not  began  to  lun  as  to  Davi- 
son, in  consequence  of  his  not  having  returned  to  the  state  in 
the  year  1820,  wlien  his  partner  first  came  here  to  reside,  still, 
It  liad  in  part  operated  upon  the  action  in  question,  and  the 
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law  as  it  existed  before  the  revised  statutes,  and  which  had  in 
part  operated,  must  still  be  applied.  The  revised  statutes  do 
not  interfere  with  the  case,  and  consequently  as  Davison,  him- 
self, returned  to  the  state  in  the  year  1834,  and  continued  to 
reside  openly  in  the  state,  and  to  keep  house  therein  for  about 
one  year,  the  statute  at  all  events  began  to  ran  as  to  him.  And 
more  than  six  years  had  expired,  thereafter,  before  the  com 
inencement  of  this  suit ;  so  that  in  any  event  the  demand  :',s 
outlawed. 

The  bill  having  averred  that  the  defendant  had  resided  out 
of  the  United  States  of  America  ever  since  the  debt  had  ac- 
crued, it  became  necessary  to  support  the  plea  of  the  statute  of 
limitations,  by  an  answer  denying  that  allegation,  and  making 
the  discovery,  in  that  respect,  called  for  by  the  bill.  And  the 
plea  is,  under  the  circumstances  of  the  case,  entitled  to  the 
favorable  consideration  of  the  court.  The  demand  is  set  forth 
in  the  bill  as  having  arisen  in  the  year  1816,  about  28  years 
since.  It  is  therefore  a  very  stale  demand,  and  this  court 
should,  either  upon  a  plea  of  the  statute  of  limitations,  or  upon 
an  answer  making  the  proper  averment  in  that  respect,  pre- 
sume a  payment  of  the  demand  in  question  ;  and  should  refuse 
to  entertain  the  bill. 

The  Chancellor.  The  first  question  for  consideration  in 
this  case,  is  whether  it  is  within  the  exception  in  the  statute 
relative  to  actions  which  concern  the  trade  of  merchandize 
between  merchant  and  merchant,  their  factors  or  servants. 
(1  R.  L.  of  1813,  186,  §  5.)  The  recent  decisions  in  England, 
and  which  appear  to  contain  the  most  reasonable  construction  of 
this  much  contested  exception,  in  the  statutoiy  provision,  which 
v/as  substantially  the  same  in  both  countries,  have  placed  it 
upon  a  ground  which  is  capable  of  a  rational  application.  In 
the  case  of  Inglis  and  another  v.  Haigk,  (8  Mees.  ^  Wels. 
Rep.  769,)  which  came  before  the  court  of  exchequer  in  1841, 
It  was  held  that  the  exception  in  the  statute  did  not  apply  to 
o,n  action  of  indebitatus  assumpsit ;  but  only  to  actions  of  ac- 
count between  merchant  and  merchant,  their  factors  or  ser- 
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raats,  concerniftg  the  trade  of  merchandize,  or  to  actions  on 
the  case  for  neglecting  or  refusing  to  account  in  conformity  to 
some  express  or  implied  duty  to  do  so.  And  this  decision  of 
the  court  of  exchequer  was  fully  concurred  in,  the  next  year, 
by  the  judges  of  the  court  of  common  pleas,  upon  a  full  exam- 
ination of  the  question,  in  the  case  of  Cottam  v.  Partridge, 
(4  Scott's  Rep.  N.  S.  819.)  In  the  last  case,  it  was  also  held 
that  mutual  dealings  between  merchants,  where  each  was  sel- 
ling goods  to  the  other,  would  not  bring  the  case  within  the 
exception  of  the  statute,  unless  there  was  some  agreement,  ex- 
press or  implied,  that  the  sales  on  the  one  side  should  be  se; 
against  those  on  the  other,  and"  the  balance  only  be  payable. 
In  other  words,  the  courts  in  England  have  settled  the  princi- 
ple that  the  exception  in  the  statute  does  not  apply,  although 
each  merchant  has  items  of  account  against  the  other,  where 
the  accounts  are  so  separate  and  distinct  that  the  parties  may 
both  bring  actions  of  assumpsit,  and  recover  the  amount  of 
their  respective  accounts,  in  case  a  set-off  is  not  claimed  by  the 
adverse  party  ;  so  that  an  action  of  account  could  not  be  brought 
by  one  against  the  other.  It  has  also  been  recently  settled  in 
the  house  of  lords,  in  England,  that  in  a  case  between  mer- 
chants, or  between  a  merchant  and  his  factor  or  servant,  con- 
cerning the  trade  of  merchandize,  where  an  action  of  account 
could  have  been  brought  by  the  plaintiff  at  law,  the  right  to 
file  a  bill  in  the  court  of  chancery,  for  an  account,  is  not  barred 
by  the  statute  of  limitations  ;  although  there  have  been  no  deal- 
ings between  the  parties,  nor  any  promise  to  account,  for  more 
than  six  years.  [Robinson  v.  Alexander,  (8  BligKs  Rep.  N. 
S.  352.)  And  the  case  of  Barber  v.  Barber,  (18  Ves.  Rep. 
255,)  decided  by  the  master  of  the  rolls  in  1811,  which  was 
supposed  to  establish  a  contrary  doctrine,  was  overruled.  Or 
rather  the  report  of  that  case  was  discredited  ;  the  lord  chan- 
cellor, for  the  reasons  stated  in  his  opinion,  supposing  that  the 
reporter  had  been  misinformed,  and  that  no  such  decision  had 
ever  been  made  by  the  distinguished  judge  who  held  the  office 
ot  mastei  of  the  rolls  wl  en  the  case  of  Barber  v.  Barber  was 
supposed  to  have  been  decided. 
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But  in  a  case  in  this  state,  Costar  v.  Murray,  (5  John.  Ch. 
Rep.  523,)  my  very  able  and  learned  predecessor,  who  has  so 
recently  closed  his  long;  life  of  uninterrupted  public  usefulness,(a) 
and  has  descended  to  the  grave  in  the  blessed  assurance  of  the 
christian's  hope,  without  a  spot  or  a  blemish  upon  the  bright 
escutcheon  of  his  farne,  took  a  different  view  of  this  question 
He,  in  effect,  decided,  although  it  was  not  necessary  to  the  de 
termination  of  the  case  before  him,  that  where  all  the  items  of 
the  account,  on  both  sides,  were  more  than  six  years  before  the 
commencement  of  the  suit,  the  exception  in  the  statute  does 
not  apply.  And  when  that  case  came  before  the  court  for  the 
correction  of  errors,  (20  John.  Rep.  583,  S.  C.)  his  equally  dis- 
tinguished legal  brother,  the  then  chief  justice  of  the  state,  who 
still  lingers  among  us,  a  specimen  of  the  giant  intellect  of  the 
past  generation,  expressed  a  clear  and  decided  opinion  that  the 
exception  in  the  statute  did  not  apply  to  a  case  where  the  items 
of  the  account  were  all  on  one  side.  The  supreme  court  also 
had  previously  decided  that  the  exception  was  not  applicable 
to  the  case  of  a  settled  or  stated  account.  [Ramchander  v. 
Hatmnond,  2  John.  Rep.  200.)  And  the  revisers,  in  their  note 
to  the  new  provision  which  they  introduced  into  the  revised 
statutes  on  this  subject,  consider  it  as  the  settled  law  here,  that 
when  all  accounts  have  ceased  for  six  years,  the  statute  is  a 
bar.  (2  R.  iS.  2d  ed.  703.)  Whatever  my  own  opinion  might 
have  been,  upon  the  question  under  consideration,  if  it  were 
now  presented  for  the  first  time  for  decision  here,  I  do  not  feel 
authorized  to  disturb  what  must  be  considered  as  the  settled 
law  in  this  state.  It  is  not  necessary,  therefore,  to  examine  the 
question  whether  an  action  of  account  could  have  been  brought, 
at  law,  against  Davison  and  Hill,  for  any  part  of  the  claim  of 
Didier  &.  D'Arcy,  for  the  recovery  of  which  this  bill  is  filed. 

The  right  of  action  in  this  case  accrued  previous  to  the  first 
of  January,  1830,  and  must  be  goverried  by  the  provisions  of 
the  act  of  April,  1801,  for  the  limitations  of  actions.  (1  jR.  Z/. 
of  1813,  p.  184 ;)  and  not  by  the  new  provisions  of  the  revised 

(a)  See  a  brief  sketch  of  the  life  of  Chancellor  Kent,  and  a  notice  of  the  proceedi 
iuga  had,  upon  the  occasion  of  his  death,  in  the  Appendix  to  this  volume. 
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Btututea  on  the  subject.  (2  R.  iS-  300,  §  45.  For  although  it 
is  alleged  in  the  complainant's  bill  that  the  defendjint  Davison 
promised,  in  his  letter  of  1817,  to  pay  the  debt  whenever  he 
should  be  able  to  do  so,  and  the  bill  does  not  show  such  ability 
previous  to  1830,  the  statute  of  limitations  had  not  run  upon 
the  demand  at  the  time  of  making  that  promise  ;  and  there  was 
no  agreement,  on  the  part  of  Didier  &,  D'Arcy,  to  suspend  the 
enforcement  of  their  demand  until  the  defendant  should  be  able 
to  pay  it.  The  right  of  the  complainant  to  recover  in  this  suit, 
therefore,  depends  upon  the  original  liability  of  the  defendant,  and 
not  upon  the  subsequent  promise  to  pay  when  he  should  be  able. 

The  next  objection  to  the  defendant's  plea  is  that  it  is  double. 
The  form  of  this  plea  is,  "  that  the  cause  of  action  or  suit  did 
not  accrue  or  arise  within  six  years  previous  to  the  filing  of  the 
bill."  And  the  averments  in  relation  to  the  residences  of  the 
defendant  and  of  Hill,  in  this  state,  are  merely  inserted  therein 
to  meet  the  suggestions,  in  the  bill,  which  were  intended  to  bring 
the  case  within  the  exceptions  of  the  statute.  And  if  some  of 
those  averments  are  not  mere  surplusage,  they  all  tend  to  estab- 
lish the  single  point  of  the  plea,  that  the  right  of  suit  accrued 
more  than  six  years  previous  to  the  filing  of  the  complainant's 
bill ;  and  that  the  suggestions  of  the  bill  which  were  intended 
to  bring  the  case  within  the  exception  of  the  statute  of  limita- 
tions are  not  true.  I  shall  therefore  proceed  to  consider  the 
more  important  question,  to  the  parties  in  this  cause,  whethei 
either  of  the  averments  in  the  plea  relative  to  the  residences  of 
Hill  and  of  Davison,  in  this  state,  brings  the  case  within  the 
exception  contained  in  the  last  clause  of  the  fifth  section  of  the 
actof  April,  1801. 

That  section  provides,  that  "  if  any  person  against  whom  any 
cause  of  any  such  action  shall  accrue,  shall  be  out  of  this  state 
at  the  time  the  same  shall  accrue,  the  person  who  shall  be  en- 
titled to  such  action  shall  be  at  liberty  to  bring  the  same  within 
the  times  respectively  above  limited,  after  the  return  of  the  person 
so  absent  in'.o  this  state."  Under  this  provision  of  the  statute  it 
has  been  heid  that  if  the  person  against  whom  the  rigbt'of  action 
accrued  had  never  been  in  the  state,  before  such  right  of  action 
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accrued,  the  suit  might  be  b*oiight  against  Iiim  at  any  time 
within  six  years  after  he  first  came  into  the  state ;  although 
more  than  six  years  had  elapsed  before  he  came  here.  {Rug- 
gles  V.  Keeler,  3  John.  Rep.  263.)  And  where  the  debtor  comes 
into  this  state,  after  the  right  of  action  has  accrued,  and  is  here 
publicly  and  openly,  so  that  by  reasonable  diligence  his  creditor 
might  have  commenced  a  suit  against  him  before  his  depai;ture 
from  the  state,  it  is  a  return  into'jhis  state,  within  the  meaning 
of  the  statute.  {Fowler  v.  Hunt,  10  John.  Rep.  464.)  But  a 
mere  clandestine  return,  which  will  not  enable  the  creditor, 
with  ordinary  diligence,  to  serve  process  upon  him,  is  not  such 
a  return  as  will  cause  the  statute  of  limitations  to  commence 
running  against  the  demand ;  so  as  to  bar  it  in  six  years  from 
that  time.  {White  v.  Bailey,  3  Mass.  Rep.  271.)  It  has  also 
been  held,  under  a  similar  provision  in  the  statute  of  a  sister 
state,  that  where  the  defendant,  who  did  not  reside  in  the  state, 
was  in  the  habit  of  making  tempbrary  visits  there  for  a  few 
days,  once  or  twice  a  year,  but  without  the  knowledge  of  the 
creditor,  who  had  persons  watching  to  have  him  arrested  if  they 
could  find  him  in  the  state,  it  was  not  a  return  to  such  state, 
Avithin  the  meaning  of  the  statute.  {Little  v.  Blunt,  16  Pick. 
Rep.  359.)  In  the  case  under  consideration,  however,  the  open 
residence  of  Hill  in  the  state  for  three  or  four  years,  from  1820 
to  1824,  and  of  Davison  for  one  entire  year,  from  March,  1834, 
was  such  a  return  of  both  these  parties,  to  the  state,  as  was  con- 
templated by  the  framers  of  this  statutory  provision ;  although, 
in  point  of  fact,  Didier  &  D'Arcy,  who  resided  in  Baltimore,  were 
not  aware  of  the  residence  of  either  of  their  debtors  in  this  state. 
It  has  been  repeatedly  settled,  under  this  statutory  provision, 
that  if  the  debtor  is  in  this  state  at  the  time  the  action  accrues 
against  him,  or  comes  hei'e  subsequently,  so  that  the  statute 
once  begins  to  run  against  the  demand,  it  continues  to  run 
Hotwithstanding  he  departs  from  the  state  within  the  six  years ; 
and  that  no  subsequent  disability  stops  it.  Even  the  death  of 
either  of  the  parties,  after  the  statute  has  once  commenced  run- 
ning will  not  prevent  the  limitation  from  attaching  ;  except  in 
cases  which  are  provided  for  by  somfe  other  statutory  provision 
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There  was,  I  believe,  no  provision  in  any  of  the  statutes  cf  this 
state,  at  the  time  of  the  death  of  Hill  in  1825,  by  which  the 
statute  of  limitations  would  be  suspended  by  his  death,  if  it  had 
commenced  running  previous  to  that  time ;  although  he  died  out 
of  the  state,  within  the  six  years,  and  insolvent.  The  question 
then  a'ises  \vhether  the  return  of  one  of  two  joint  debtors,  into 
the  state,  after  the  right  of  action  has  accrued  against  both,  and 
his  subsequent  death,  is  a  bar  to  a  suit  against  the  survivor ; 
who  does  not  come  into  the  state  until  within  six  years  of  the 
time  when  the  suit  is  brought  against  him. 

Upon  the  argument  of  this  appeal  I  entertained  a  very  strong 
and  decided  opinion  that  the  return  of  Hill  to  this  state,  in  1820, 
would  not  have  the  effect  to  bar  the  right  of  action  here  againsi 
the  defendant  Davison.  It  is  true,  uuder  the  statute  of  James, 
in  reference  to  disabilities  of  the  parties  who  are  to  bring  the 
suit  by  reason  of  non-residence,  which  provision  was  not  incor- 
porated into  the  statute  of  this  state,  it  has  been  held,  in  Eng- 
land, that  the  exception  in  favor  of  non-resident  plaintiffs  die 
not  apply  where  some  of  them  were  not  beyond  seas.  For  the 
absence  of  the  other  was  no  excuse  for  the  failure  to  bring  the 
suit,  by  those  who  were  within  the  realm,  they  being  competent 
to  institute  the  suit  for  themselves  and  the  absentee,  who  to- 
gether were  joint  owners  of  the  debt  for  which  an  action  was 
to  be  brought.  [Parry  v.  Jackson,  4  T.  R.  515.)  But  in  the 
case  under  consideration  it  would  have  been  perfectly  useless 
to  institute  a  suit  against  Hill,  who  had  no  property,  either  of 
his  own  or  of  the  firm  of  which  he  was  formerly  a  member.  And 
the  reasons  upon  which  the  exception  in  our  own  statute  is 
founded  do  not  apply  to  such  a  case.  I  am  therefore  pleased 
to  find  that  a  recent  decision  of  the  court  of  queen's  bench  in 
England,  made  since  the  argument  of  this  cause,  confirms  the 
strong  impression  which  I  then  entertained  as  to  the  law  on 
this  point.  In  Fannin  v.  Anderson,  (9  Land.  Jur.  Rep.  9G9,) 
this  question  came  before  that  court  for  decision,  under  a  simi- 
lar provision  in  the  statute  of  Anne.  And  after  a  full  aigu 
meat,  and  taking  time  for  consideration,  the  court  decided  that 
;?here  one  of  the  joint  debtors  was  out  of  the  realm  when  the 
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cause  of  action  accrued,  although  the  others  were  wilhin  the 
jurisdiction  of  the  coui't  at  that  time,  he  could  not  set  up  the 
statute  of  limitations  as  a  bar ;  where  the  suit  was  commenced 
within  SIX  years  after  his  return  from  abroad.  And  such  I  havf 
no  doubt  is  the  reasonable  and  proper  construction  of  our  stat 
ute  on  that  subject. 

The  residence  of  Hill  in  this  state  from  1820,  and  the  neg 
lect  to  institute  a  suit  against  him,  not  being  sufficient  to  take 
the  case  out  of  the  exception  in  the  statute,  as  to  the  defendant 
Davison,  it  remains  to  be  considered  whether  the  residence  of 
the  latter  in  this  state,  in,  1834  and  1835,  and  the  neglect  to 
institute  a  suit  for  more  than  six  years  after  he  came  here  to 
reside,  is  a  bar  to  the  present  suit.  If  this  case  depended  upon 
the  provisions  of  the  revised  statutes  alone,  it  is  evident  that 
ihe  suit  would  not  be  barred.  As.  he  left  the  state  before  the 
expiration  of  the  six  years,  and  only  returned  again  a  few  days 
previous  to  the  service  of  the  process-  upon  him  in  this  suit,  the 
27th  section  of  the  title  of  the  revised  statutes  relative  to  the 
time  of  commencing  actions,  (2  R.  S.  297,)  would  prevent  a 
residence  here  for  less  than  six  years  fiom  operating  as  a  bar. 
For,  by  the  provisions  of  that  section,  the  time  the  debtor  has 
resided  out  of  the  state  after  the  cause  of  action  accrued,  is  not 
to  be  taken  into  the  account  in  the  computation  of  the  time 
within  which  a  suit  must  be  brought  against  him.  But  none 
of  the  provisions  of  the  first  four  articles,  of  the  title  of  the 
revised  statutes  before  referred  to,  apply  to  cases  where  the 
right  of  action  accrued  previous  to  the  first  of  January,  1830 ; 
although  the  person  against  whom  the  suit  was  to  be  iustitute(^ 
was  not  a  resident  of  the  state,  so  as  to  be  liable  to  be  ;ued 
here,  until  after  the  revised  statutes  went  into  operation.  On 
the  contrary,  the  limitation  of  the  right  to  institute  a  suit 
against  him,  after  he  came  into  this  state,  depended  entirely  upon 
the  laws  which  were  in  force  previous  to  1830.  (2  R.  S.  300, 
§  45.)  The  statute  of  limitations,  therefore,  commenced  running 
immediately  after  the  defendant  Davison  came  here  to  reside, 
m  March,  1834 ;  and  it  continued  to  run,  notwithstanding  his 
subsequent  abseice  from  the  state.     For  there  is  nothing  to 
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lake  the  case  out  of  the  general  rule,  which  existed  and  still 
continues  to  exist,  in  reference  to  cases  coming  under  the  act  of 
.limitations  of  April,  1801,  that  where  the  statute  once  com- 
mences running  it  continues  to  run  notwithstanding  any  subse- 
quent absence  or  disability.  {Doe  v.  Jones,  4  T.  R.  300. 
Peck  V.  Randall,  1  John.  Rep.  165.)  The  remedy  at  law 
being  barred  by  the  statute,  which  is  applicable  to  the  case,  the 
suit  in  this  court  also  must  be  considered  as  barred  thereby. 

The  decretal  order  appealed  from  must  therefore  be  affimied, 
with  costs. 


Kyle  vs.  The  Auburn   and  Rochester   Rail-Road 
Company, 

The  statute  incorporating  the  Auburn  and  Rochester  Rail-Road  Company  vests  the 
title  and  possession  of  the  land,  taken  for  the  purposes  of  the  rail-road,  in  the  cor- 
poration. And  the  owner  of  the  adjacent  land  has  no  right  to  pass  over  the  land 
thus  taken,  and  cannot  cross  the  rail-road,  without  being  a  trespasser  j  except  by 
virtue  of  the  10th  section  of  the  act  of  1838. 

The  corporation,  under  that  section  of  the  statute,  is  hound  to  permit  the  owner  of 
the  adjacent  land  to  cross  the  rail-road  at  convenient  and  necessary  crossing 
places.  But  it  is  not  bound  to  construct  viaducts  or  embankments  for  that  pur- 
pose, except  such  as  were  designated  upon  the  profile  and  map  of  the  road,  referred 
to  in  the  third  section  of  the  act  of  April,  1838. 

Where  the  map,  plan,  and  profile,  required  by  the  statute  to  be  annexed  to  the 
petition  of  a  rail-road  company  praying  for  the  appointment  of  a  jury  of  ap- 
praisers, show  that  the  road  is  to  be  constructed  with  a  viaduct  at  a  particular 
point,  for  the  convenient  passage  of  the  owner  of  lands  which  are  severed  by 
the  construction  of  the  rail-road,  or  with  a  bridge  to  be  erected  over  such  road  for 
the  same  purpose,  the  jury  should  assess  the  damages  with  reference  to  such  plan 
of  construction.  And  if  the  corporation  afterwards  attempts  to  deprive  the  land 
owner  of  the  benefit  of  such  contemplated  viaduct,  or  other  artificial  crossing 
piace,  the  court  of  chancery  will  interfere  for  his  relief;  in  case  he  has  no  sufE- 
clcnt  remedy  at  law. 

The  court,  in  such  a  case,  would  consider  the  map,  plan,  and  profile,  a  part  of  the 
petition  presented  by  the  rail-road  company.  And  the  rights  of  the  parties  would 
be  the  same  as  if  the, corporation  had  been  authorized  to  \ake  the  land,  for  the  pur- 
pose of  constructing  a  'til-road  upon  that  particular  plan ;  and  aa  if  the  stal  UM 
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had  directed  the  jury  to  estimate  the  damage,  to  the  land  owner,  in  reference  to  « 
rail-road  constructed  in  that  manner. 
Where  .the  plan  and  profile  of  a  rail-road,  annexed  to  the  petition  praying  for  the  af* 
pointment  of  a  jury  of  appraisers,  do  not  show  that  the  road  is  to  be  constructed 
with  a  viaduct,  for  the  passage  of  the  land  owner  whose  land  is  severed  by  tbe 
road,  from  his  lands  on  one  side  of  the  track  to  those  lying  on  the  other :  nor  that 
it  is  a  part  of  the  plan  that  the  road,  generally,  is  to  be  constructed  with  viaducts, 
bridges,  and  side  embankments,  for  the  purpose  of  enabling  the  owners  of  lands 
which  shall  be  severed  by  the  rail-road  to  pass  conveniently  from  one  side  of  the 
road  to  the  other,  the  jury,  in  making  their  assessment  of  the  damages — ^when 
there  has  been  no  valid  and  binding  agreement  between  the  corporation  and  tb* 
land  owners  upon  the  subject — should  proceed  upon  the  ground  that  where  anv 
viaducts,  bridges,  or  other  artificial  facilities  will  be  necessary,  for  the  convenient 
crossing  of  the  rail-road,  the  land  owners  themselves  will  have  to  be  at  the  ex- 
pense of  erecting  them.  And  in  the  absence  of  any  proof  to  the  contrary,  a  jury 
of  appraisers  will  be  presumed  to  have  acted  upon  that  principle  in  assessing 
damages. 

This  case  came  before  the  chancellor  upon  a  demurrer  to  the 
complainant's  bill.  The  complainant  was  the  owner  of  a  farm 
in  the  county  of  Cayuga,  through  which  the  Auburn  and  Roch- 
ester Rail-Road  Company  located  their  rail-road.  The  line  of 
the  road  was  so  located  as  to  leave  about  twelve  acres  of  the 
farm  to  the  south  of  that  line ;  and  upon  that  twelve  acres  there 
was  a  spring  of  water,  at  which  the  complainant  had  been  in 
the  habit  of  watering  his  cattle,  &c.  kept  upon  other  parts  of 
the  farm,  and  at  his  barn  which  was  north  of  the  rail-road. 
The  corporation  not  being  able  to  agree  with  the  complainant 
for  the  purchase  of  the  land  necessary  for  the  purposes  of  the 
rail-road,  the  value  of  the  land,  and  the  damages  which  the  com- 
plainant would  sustain  by  the  taking  of  his  land,  and  in  the 
construction  of  the  road,  were  assessed  by  a  jury ;  under  the  pro- 
visions of  the  act  of  1836,  incorporating  the  company,  and  of  the 
act  of  1838,  amending  the  same.  And  the  company  paid  the 
amount  of  the  assessment,  and  became  seised  and  possessed  of 
the  land  mentioned  in  the  certificate  of  the  jury,  according  to  the 
provisions  of  those  acts.  The  agents  of  the  corporation  there- 
upon proceeded  to  construct  the  rail-road  across  the  farm  of  the 
complainant,  raising  the  embankment  twelve  or  fourteeen  feel 
high  opposite  to  the  complainant's  spring,  and  running  off  grad- 
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ually  to  about  the  natural  level  of  the  surface  of  the  earth 
where  the  line  of  the  rail-way  left  the  complainant's  farm, 
The  complainant  thereupon  filed  his  bill  in  this  cause,  stating 
iliese  facts,  and  also  that  it  was  suitable,  convenient,  and  ne- 
cessary for  his  farming  purposes,  that  the  rail-road  should  be  so 
constructed  as  to  allow  him  a  free  passage,  under  the  same,  at  a 
point  opposite  the  spring.  He  also  charged  in  his  bill,  that 
upon  the  assessment  of  the  damages  by  the  jury  for  the  lands 
taken,  the  counsel,  agents,  and  engineers  of  the  company  coti- 
tended  before  the  jury  that  the  company,  by  the  provisions  of 
its  charter,  was  legally  bound  to  construct  and  maintain  suitable 
and  convenient  crossing  places,  over  or  under  their  road,  as  cir 
cumstances  might  require,  for  farming  and  other  necessary  pur- 
poses ;  and,  whether  legally  bound  or  not,  that  the  company 
would  in  fact  do  so;  and  that,  so  far  as  the  complainant  was 
concerned,  the  company  would  make  a  crossing  place  for  him 
under  the  said  road,  at  or  near  a  point  opposite  the  spring, 
suitable  and  convenient  for  farming  purposes.  The  bill  also 
charged,  on  the  information  and  belief  of  the  complainant,  that 
the  jury  believed  the  representations  thus  made,  and  assessed 
the  damages  at  a  sum  exceeding  one  hundred  dollars  less  than 
they  would  otherwise  have  done.  The  complainant  also  in- 
sisted, in  his  bill,  that  the  corporation  was  legally  bound  to  con- 
struct a  convenient  crossing  place  for  him  under  their  road,  op- 
posite the  spring,  independent  of  any  declarations  of  intention 
to  do  so,  made  to  the  jury.  But  the  agents  and  engineers  of 
the  corporation,  although  repeatedly  requested  to  do  so,  were  not 
constructing  their  rail-road  with  such  a  crossing  place  imder 
it.  The  complainant  therefore  prayed  that  the  corporation 
might  be  perpetually  enjoined  from  constructing  its  rail-road 
without  such  crossing  place,  or  that  he  might  have  such  other 
relief  as  should  be  equitable  and  just. 

A.  Warden,  for  the  defendants.  The  prayer  of  the  bill  is 
that  the  defendants  maybe  restrained  from  so  constructing  the 
track  of  their  road,  across  the  complainant's  farm,  as  to  prevent 
him  frora  having  and  enjoying  at  all  times  a  suitable  and  con- 
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venient  crossing  place  under  said  road,  and  for  general  relief, 
The  application  for  an  injunction  having  been  denied,  and  the 
vail-road  being  actually  constructed,  the  injunction  prayed  for 
would  be  inoperative.  The  complainant,  under  the  prayer  foi 
general  relief,  may  have  such  a  decree  as  the  equity  of  the  case 
warrants. 

It  is  submitted  that  the  facts  set  forth  in  the  bill  afford  no 
grounds  for  the  intervention  of  this  court.  As  long  as  the 
award  of  the  jury  of  appraisers  stands,  it  must  have  all  the  effect 
given  to  it  by  the  statute.  If  that  award  was  made  upon  any 
suggestion  of  counsel,  as  stated  in  the  bill,  or  if  it  varied  from  what 
it  would  have  been  had  such  suggestions  not  been  made,  it 
may  perhaps  be  set  aside,  but  the  court  cannot  interfere  to  rem- 
edy any  thing  done  amiss  by  the  jury  of  appraisers.  They 
were  acting  under  the  provisions  of  the  charter,  in  assessing  the 
value  of  the  complainant's  land  to  be  taken,  and  his  damages 
to  arise  from  the  construction  of  the  road.  If  they  assessed  the 
damage  upon  any  other  principle,  they  have  been  unmindful  of 
their  duty,  and  it  is  not  perceived  on  what  principle  this  court 
can  interfere  to  correct  errors  of  the  jury.  The  company,  under 
the  award,  have  acquired  all  the  rights  secured  and  resultiog 
from  it,  by  the  provisions  of  the  charter.  {Laws  of  1838,  p.  283, 
§  9.)  If  the  representations  of  the  counsel  and  agents  of  the 
company,  as  stated  in  the  bill,  amount  to  any  thing,  they  create 
a  contract  for  which  the  complainant  has  his  remedy  in  a  court 
of  law.  But  they  do  not  amount  to  a  contract,  and  are  not 
binding  on  the  company;  as  there  is  no  authority  from  the 
company  shown  authorizing  any  such  statements. 

The  bill  seems  framed  upon  the  idea  that  the  company  are 
to  construct  their  road  with  viaducts,  if  the  convenience  of  the 
owners  of  adjoining  lands  would  be  promoted  thereby.  By  vest- 
ing the  fee  of  the  land  in  the  company,  all  right  of  entry  is 
taken  away  from  the  owners  of  adjacent  lands :  they  would 
have  no  right  to  cross  over  or  under  the  road.  To  give  a  right 
of  this  nature,  the  tenth  section  of  the  act  last  cited,  confers 
upon  individuals  through  whose  land  the  road  passes,  the  right 
uf  passing  over  the  road  at  suitable  and  convenient  places  for 
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faraing  purposes.  Tnis  right  belongs  to  the  complainant,  and 
he  has  not  been  disturbed  in  it.  No  grounds  are  perceived  on 
which  the  bill  can  be  sustained,  and  the  demurrer,  it  is  sub- 
mitted, is  well  taken. 

W.  T.  Warden,  for  the  complainant.  The  defendants  hold 
solely  under  the  statute  creating  the  corporation.  The  act  of 
incorporation  being  an  abridgment  of  the  rights  of  others, 
should  be  construed  strictly  as  against  the  corporation.  A 
power  derogatory  to  private  property  must  be  construed  strictly 
and  not  enlarged  by  intendment.  {Lofft,  438.)  Acts  of  par- 
liament, conferring  new  and  extraordinary  powers  of  a  special 
nature  upon  particular  persons,  affecting  the  property  of  indi- 
viduals, or  giving  exemption  from  a  general  burden,  attaching 
by  law  upon  all  parties,  should  receive  a  strict  interpretation. 
[Hex  V.  Croker,  Cowp.  25.)  Where  particular  powers  are 
granted  to  a  company,  if  they  enter  upon  any  man's  land,  they 
must  clearly  show  their  authority ;  and  if  the  words  of  the 
statute  on 'which  they  rely  are  ambiguous,  every  presumption 
is  to  be  made  against  the  company,  and  in  favor  of  private 
property.  {Scale  v.  Pickering,  4  Bing.  450.  See  also  Dwar- 
ris  on  Statutes,  750.)  If  the  complainant  had  no  rights  prior 
to  the  act  of  April,  1838,  {Laws  of  1838,  p.  87,)  the  10th 
section  of  the  act  would  confer  upon  him  the  right  to  cross 
the  road  at  suitable  and  ■  convenient  places  for  farming  and 
other  necessary  purposes.  And  by  virtue,  of  that  section  he 
would  have  a  right  to  cross  either  over  6r  under  the  road,  as 
might  be  suitable  and  convenient ;  and  the  defendants  would 
have  1.0  authority  to  prevent  him  from  exercising  that  right. 
So  far, as  the  complainant  is  concerned,  the  10th  section  is 
remeaial.  It  was  intended  to  remedy  any  inconvenience  or 
injury  which  the  general  statute  might  occasion  the  owners  of 
land  taken  for  the  construction  of  the  road.  As  a  general  rule, 
a  remedial  statute  ought  to  be  construed  liberally,  giving  it  an 
equitable  or  rather  a  benignant  inteipretation.  The  letter  cf  the 
act  will  be  sometimes  enlarged,  sometimes  restrained,  and  some- 
tunes  it  has  been  said  the  construction  made  is  contrary  to  the 
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letter.  [Dwarris  on  Stat.  718.)  Thus  it  is  laid  down,  that  a 
statute  may  be  extended  by  construction  to  other  cases,  within 
the  same  mischief  and  occasion  of  the  act,  though  not  expressly 
within  the  words.    [Idem.) 

The  legislature  did  not'intend  to  compel  the  owners  of  land 
always  to  pass  over  the  top  of  the  road.  This  would  be  un- 
reasonable, in  some  instances  impossible.  Whenever  it  is  more 
reasonable  and  proper  that  the  company  should  so  construct 
their  road,  as  to  allow  the  land  owner  a  passway  under  it, 
than  to  compel  the  owner  to  pass  up  over  the  embankment, 
they  should  do  so.  And  where  it  is  more  reasonable  anu 
proper '  that  the  land  owner  should  pass  up  over  the  embank- 
ment, than  to  compel  the  company  to  build  a  passway,  the 
land  owner  ought  to  cross  over. 

The  10th  section  of  the  act  of  1888  secures  to  the  land- 
owner, in  express  terms,  the  right  to  pass  under  the  road.  It 
provides  that  the  rights  and  interest  acquired  by  the  corpora- 
tion, shall  not  be  deemed  to  prevent  any  individual  through 
whose  lands  the  said  rail-road  may  run,  or  the  grantees  of  such 
owner,  from  passing  over  the  lands  so  taken,  or  the  road  con- 
sti'ucted  thereon.  The  statute  is  in  the  alternative.  He  maj 
pass  over  the  land  so  taken,  or  the  road  constructed  thereon 
The  statute  then  in  express  terms  secures  to  the  land  ownei 
the  right  to  pass  over  the  land  taken,  under  the  rail-road ;  o\ 
he  may  pass  over  the  road  constructed  thereon. 

In  construing  a  statute  regard  ought  to  be  paid  to  the  con- 
struction put  upon  similar  statutes  in  force  at  the  time  when 
the  one  in  question  was  passed.  It  is  a  maxim  that  contempo- 
ranea  expositio  est.  So  in  this  case,  all  the  rail-roads  con- 
structed, and  in  progressof  construction,  when  the  act  undei 
which  the  defendants  hold  were  passed,  were  so  constructed  as 
to  allow  passways  uader  or  over  the  line  of  the  road,  as  the 
facts  and  the  necessities  of  each  case  might  warrant.  The 
legislature  did  not  intend  to  divide  a  man's  farm  by  a  rail-road 
a  hundred  feet  high,'  and  not  allow  him  to  pass  under  the  line 
of  the  road,  from  one  portion  of  his  farm  to  the  other.  Nor  can 
any  such  construction  be  put  upon  the  statute  without  doing 
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violenoe  to  the  English  language,  and  to  the  rights  of  private 
property.  The  defendants  are  bound  by  what  took  place  be- 
fore the  jury  of  appraisers.  It  was  an  agreement ;  and  the  fact 
that  the  jury  assessed  a  less  sum  to  the  complainant  in  conse- 
quence thereof  than  they  otherwise  would  have  done,  is  a  sufii- 
cient  consideration  to  support  it ;  and  the  defendants  are  estop- 
ped from  giving  the  statute  any  other  construction.  As  was 
said  in  Kendall  v.  Butler,  (10  Wend.119,)  they  chose  to  make 
a  law  of  their  own,  for  the  assessment  of  damages,  and  they  must 
abide  by  it.  If  the  defendants  are  not  bound  by  what  took 
place  before  the  jury,  they  practiced  a  fraud  upon  the  jury,  to 
the  injury  of  the  complainant ;  from  which  fraud  this  court 
ought  to  reheve  him. 

A.  Warden,  in  reply.  The  counsel  for  the  complainant 
contends  that  a  viaduct  being  convenient  for  his  accommoda- 
tion, the  defendants  are  bound  to  construct  it,  upon  general 
principles  and  on  grounds  entirely  distinct  from  any  thing 
which  took  place  before  the  jury. 

The  whole  of  the  complainant's  bill  must  be  taken  together. 
If  that  showed  a  case  of  irreparable  injury  to  the  complainan . 
unless  the  viaduct  was  made,  there  would  be  some  reason  fo: 
the  appUcation  of  the  ■  general  principles  cited  and  referred  to 
I  y  his  counsel.  But  the  bill  shows  no  such  case.  Howeve  ■ 
convenient  it  may  be  for  the  complainant  to  have  this  viaduct 
constructed,  it  is  not  shown  that  by  not  constructing  it  irrepar- 
able injury  would  ensue.  The  company  proposes  to  make  the 
road  without  a  viaduct.  Viaducts  are  no  part  of  the  road. 
They  are  not  necessary  for  its  construction  ;  and  the  damage 
,  the  complainant  is  entitled  to,  and  which  the  jury  were  bound 
to  assess,  are  such  as  would  result  from  the  construction  of  the 
road  in  the  ordinary  way,  and  as  the  company  is  authorized  to 
construct  it.  The  statute  does  not  contemplate  that  the  jury 
in  making  their  estimate  of  damages,  should  take  into  conside- 
ration any  particular  mode  of  construction  whereby  the  dainaae 
would  be  lesd  than  would  result  from  another  mode.  If  this 
was  to  be  considered  by  the  jury,   the  statute  should  have 
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required  them  to  specify,  in  the  award,  the  mode  of  construction 
in  reference  to  which  their  estimates  were  made. 

The  complainant  does  not  pretend  that  the  defendants  are 
constructing  their  road  in  an  unusual  -manner,  and  by  that 
means  working  him  an  injury;  but  he  alleges  it  was  under- 
stood by  the  jury  that  the  company  would  construct  this 
viaduct,  and  that  the  damages  were  assessed  on  the  supposition 
tliat  it  would  be  built.  The  whole  of  the  allegations  on  this 
subject  in  the  bill  are  that  the  company,  by  their  counsel, 
agents  and  engineers,  contended  before  the  jury  that- the  com- 
pany were  bound  to  make  crossing  places  over  and  under  their 
road,  and  that  whether  bound  or  not,  they  would  da  so ;  and 
that,  as  far  as  the  complainant  was  concerned,  the  company 
would  make  a  crossing  place  under  the  road,  on  the  complain- 
ant's farm  at  or  near  the'  point  designated.  And  the  com- 
plainant charges,  on  his  information  and  belief,  that  the  jury 
Delieved  the  representations  so  made,  and  therefore  assessed 
the  damages  at  more  than  a  hundred  dollars  less  than  they 
D.hevwise  would  have  done.  There  is  no  allegation  that  the 
complainant  assented  that  the  jury  should  take  into  considera- 
tion the  declarations  of  the  agents  and  counsel  of  the  company, 
nor  is  there  any  thing  which  amounts  to  an  agreement  between 
the  complainant  and  the  company  that  the  company  should  build 
this  viaduct.  If  the  complainant  had  set  forth  an  agreement 
between  himself  and  the  company  that  this  viaduct  should  be 
built,  and  assented  that  the  jury  should  assess  the  damages  in 
reference  to  such  an  agreement,  he  might  have  a  remedy.  But 
it  does  not  appear  that  he  ever  assented  on  his  part  that  the 
'ury  should  take  into  considemtion  those  declarations  of  the 
agents  and  counsel :  and  this  court  will  not  &ssums  that  under 
these  vague  statements,  not  concurred  in  or  assented  to  by  the 
complainant,  or  amounting  to  a  contract  as  between  him  and 
the  company,  the  jury,  have  proceeded  upon  any  other  prin- 
ciple in  estimating  the  damages  than  that  which  by  their  baths 
and  the  statute  they  were  bound  to  adopt. 

If  there  was  an  agreement  between  the  company  and  the 
complainant  that  the  company  should  construct  the  viaduct. 
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ihe  complainant  has  his  remedy  on  such  contract  in  a  court  of 
law.  But  this  court  will  perceive  no  such  contract  is  set  oui  m 
the  bill,  and  therefore  that  no  relief  can  be  predicated  on  such  a 
contract  If  by  any  fraud  the  damages  were  assessed  at  less 
than  they  would  have  been,  such  fraud  should  have  been  dis- 
tinctly set  forth  and  charged  in  the  bill,  so  that  an  issue  could  bij 
taken  upon  it.  It  is  not  even  averred  that  the  statements  were 
made  by  the  counsel  and  engineers,  with  a  view  or  intent  ot 
deceivmg  or  misleading  the  jury.  And  before  this  court  inter- 
feres on  the  ground  of  fraud,  it  must  be  made  cleaily  to  appear 
that  a  fraud  was  not  only  practiced  but  intended. 

The  Chancellor.  The  counsel  for  the  complainant  is 
clearly  wrong  in  supposing  that  the  corporation,  by  the  pro- 
visions of  its  charter,  is  bound  to  construct  a  viaduct  for  the 
complainant,  under  the  track  of  the  rail-road,  at  the  point  desig- 
nated in  his  bill,  or  at  any  other  point.  The  statute  having 
vested  the  title  and  possession  of  the  land,  taken  for  the  pur- 
poses of  the  rail-road,  in  the  corporation,  the  tenth  section  of  the 
act  of  1838  was  necessary  to  give  to  the  owner  of  the  adjacent 
lands  the  right  to  pass  over  the  land  thus  taken,  and  to  cross 
the  rail-road,  without  being  a  trespasser.  The  corporation, 
therefore,  is  bound  to  permit  the  owners  of  the  adjacent  lands  to 
cross  the  rail-road  at  convenient  and  necessary  crossing  places. 
But  it  is  not  bound  to  construct  viaducts  or  embankments  for 
that  purpose,  except  such  as  were  designated  upon  the  profile 
and  map  of  the  road,  referred  to  in  the  third  section  of  the  act 
of  April,  1838.  {Lmos  of  1838,  p.  283.)  That  section  provides 
that  upon  the  application  to  the  judge  to  appoint  the  jury  of 
appraisers,  the  corporation  shall  annex  to  its  petition  a  map, 
plan,  and  profile  of  the  road.  The  object  of  requiring  this 
map,  plan,  and  profile  of  the  road  was,  undoubtedly,  to  apprise 
the  owners  of  the  lands  to  be  assessed  of  the  manner  in  which 
the  road  was  intended  to  be  constructed,  in  reference  to  the. 
height  of  its  embankments,  or  the  depth  of  its  excavations,  and 
in  reference  to  culverts,  viaducts,  Stt.  as  well  as  to  the  comses 
of  the  track ;  to  enable  the  jury  properly  to  estimate  the  damage 
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which  would  probably  be  done  to  the  owner  of  the  land  taken, 
toi  the  construction  of  the  road  in  the  manner  contemplated  by 
such  plan,  or  profile,  as  well  as  the  value  of  the  land  itself. 
And  if  such  plan  and  profile,  annexed  to  the  petition  of  the  cor- 
poration, showed  that  the  road  was  to  be  constructed  with  a 
viaduct,  at  a  particular  point,  for  the  convenient  passage  of  the 
owner  of  the  lands  which  should  be  severed  by  the  constiuction 
of  the  rail-road,  or  with  a  bridge  to  be  erected  over  such  road 
for  the  same  purpose,  it  would  be  proper  for  the  jury  to  assess 
the  damages  with  reference  to  such  plan  of  constructi(vn.  I13 
the  case  supposed,  if  the  corporation  afterwards  attempted  to 
deprive  the  land  owner  of  thehenefit  of  the  contemplated  via 
duct,  or  other  artificial  crossing  place,  it  would  be  the  duty  oi 
this  court  to  interfere  for  his  relief,  in  case  he  hadrio  sufficient 
remedy  at  law.  The  court,  in  a  case  of  that  description,  would 
consider  the  map,  plan,  and  profile,  a  part  of  the  petition.  And 
the  rights  of  the  parties  would  be  the  same  as  if  the  petitioners 
had  prayed  for  an  assessment  of  the  damages,  and  that  the  title 
to  the  land  might  be  vested  in  the  corporation  for  the  purpose  of 
making  a  rail-road  thereon,  upon  the  plan  thereto  annexed,  and 
with  the  accommodations  for  crossing  the  same,  by  the  owner 
of  the  lands  taken,  as  specified  in  that  plan.  In  other  words,  their 
rights  would  be  the  same  as  if  the  rail-road  company  had  been 
authorized  to  take  the  land  for  the  purpose  of  constructing  a 
rail-road  upon  that  particular  plan,  and  as  if  the  statute  had 
directed  the  jury  to  estimate  the  damage  to  the  landowner  in 
reference  to  a  rail-road  constructed  in  that  manner.  But  if  the 
lury  were  not  called  upon  and  required  to  assess  the  damages 
m  reference  to  such  a  plan  of  construction,  .the  fact  that  the 
applicants  for  the  rail-road  had  represented  to  the  legislature 
that  they  intended  to  construct  the  rail-road  in  a  particular 
manner,  not  specified  in  or  referred  to  by  the  subsequent  act  of 
incorporation,  would  not  entitle  the  owner  of  the  lands,  severed 
Oy  the  rail-road,  to  insist  that  such  a  crossing  place  should  be 
constmcted  for  him,  by  the  company.  (North  British  Railway 
T,  Tod,  4  Rail.  Cas.  449.) 
in  the  case  under  consideration,  it  is  not  alleged  that  the  plan 
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and  profile  of  the  rail-road,  annexed  to  the  petition,  showed  that 
the  road  was  to  be  constructed  with  a  viaduct  for  the  passage 
of  the  complainant,  from  his  barn  and  lots  on  the  north  side  of 
the  track,  to  his  spring  on  the  south  side  thereof;  or  that  it 
appeared,  by  the  map  and  profile  and  plan  of  the  road,  to  be  a 
part  of  the  plan  that  the  road,  genei;ally,  was  to  be  constructed 
with  viaducts,  bridges,  and  side  embankments,  for  the  purpose 
of  enabhng  the  owners  of  lands  which  should  be  severed  by  the 
rail-road  to  pass  conveniently  from  one  side  of  the  road  to  the 
other.  The  jury,  therefore,  in  the  assessment  of  the  damages, 
where  there  was  no  valid  and  binding  agreement  between  the 
corporation  and  the  landowners,  should  have  proceeded  upon 
the  ground  that  where  any  viaducts,  bridges,  or  other  artificial 
faciUties  would  be  necessary  for  the  convenient  crossing  of  the 
rail-road,  the  land  owners  themselves  would  have  to  be  at  the  ex- 
pense of  erecting  them,  or  must  submit  to  the  inconvenience  of 
crossing  the  rail-road  at  some  other  place,  whei'e  the  grade  of  the 
road  would  enable  them  to  do  so.  The  jury,  in  the  present 
case,  must  legally  be  presumed  to  have  acted  upon  that  princi- 
ple, in  assessing  the  plaintiff's  damages.  Although  it  is  alleged 
that  the  counsel  and  agents  of  the  corporation  contended  before 
the  jury  that  the  company  was  bound  to  make  proper  crossing 
places,  to  induce  the  jury  to  give  a  less  amount  of  damages 
than  was  claimed  by  the  complainant,  the  reasonable  presump- 
tion is  that  his  counsel  insisted  the  law  was  otherwise  ;  to  in- 
duce the  jury  to  enhance  the  damages,  for  the  injury  which 
the  complainant  would  sustain  by  the  taking  of  his  land,  and 
the  construction  of  the  road.  The  presumption  therefore  is, 
that  »,he  jury  assessed  the  damages  according  to  the  legal  rights 
of  the  parties.  And  the  jurors  cannot  be  received  to  impeach 
their  assessment,  by  showing  that  they  mistook  either  the  law 
or  the  facts  of  the  case.  '  Nor  can  this  court  grant  relief,  to  either 
)f  the  parties  to  the  assessment,  upon  that  ground. 

The  bill  also  states  that  the  counsel  and  agent  for  the  corpo- 
ration contended  before  the  jury,  that  a  viaduct  would  be  made 
tor  the  complainant's  accommodation,  whether  the  company  waa 
legally  bound  to  make  it  or  not.     But  I  do  not  undei'stand  the 
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complainant  as  intending  to  allege  that  any  agreement  was 
made  with  him  that  such  a  crossing  place  should  be  constructed 
for  his  accommodation ;  or  that  he  or  his  counsel  consented 
that  the  jury  should  assess  his  damages  upon  any  such  prin- 
ciple. And  if  such  an  agreement  was  made,  the  proper  remedy 
of  the  complainant,  for  the.breach  of  the  agreement,  was  by  an 
action  at  law ;  in  which  he  would  recover  the  full  compensation 
that  the  jury  ought  to  have  awarded  him  if  no  such  agreement 
had  been  made.  This  may  be  a  hard  case  for  the  complainant, 
and  the  jury  who  assessed  the  damages  may,  from  their  igni,- 
rance  of  their  duty,  have  done  him  injustice.  But  I  do  noi 
find  any  allegation  in  the  bill  that  the  damages  assessed  to  hira 
were  not  in  fact  the  full  value  of  the  land  taken,  and  a  fait 
and  adequate  compensation  for  all  the  injury  he  has  sustained 
or  will  sustain,  by  the  making  of  the'  rail-road  through  his  farm 
in  the  manner  specified  in  the  map,  plan  and  profile  annexed 
to  the  petition,  presented  to  the  judge  under  whose  superinten- 
dence the  jury  was  drawn  and  empannelled. 

The  demurrer,  therefore,  must  be  allowed.  And  the  bill 
nxust  be  dismissed  with  costs,  but  without  prejudice  to  the  com- 
plainant's rights,  if  he  has  any,  at  law. 


Hall  vs.  Reed. 


Wliere  a  contract  was  made  between  the  complainant  and  the  defendant,  under 
seal,  by  which  the  latter  agreed  to  separate  iron  ore  for  the  former  at  a  specified 
price  per  ton,  and  the  complainant  stated,  in  his  bill,  that  at  the  time  of  making 
such  contract  he  was  not  aware  of  the  existence  of  the  provision  of  the  revised 
statutes  declaring  that  twenty  hundred  pounds  avoirdupois  shall  constitute  a  ton ; 
and  that  it  was  the  uniform  practice  and  usage,  in  the  vicinity  of  the  parties,  to  es- 
timate iron  ore  by  gross  weight,  at  the  rate  of  3240  pounds  to  the  ton,  which  usage 
was  known  to,  and  acted  upon  by,  the  parties ;  and  that  it  was  understood  and 
intended  bv  both  parties  that  the  ore  should  be  accounted  for  at  such  gross  weight ; 
and  the  bill  prayed  for  a  perpetual  injunction  against  a  suit  at  law,  brought  by  tha 
defendant  to  recover  of  the  complainant  compensation  for  separating  the  ore  ul 
(be  TSte  of  2000  pounds  to  the  ton,  and  also  prayed  that  the  contract  might  be  r* 
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fonied,  •o  as  to  correspond  with  the  usage  and  the  understandiilg  of  the 
parties ;  Held  that  the  court  of  chancery  could  not  make  a  decree,  refojming  the 
contract,  founded  upon  the  complainant's  alleged  ignorance  of  the  existence  of 
the  statute,  fixing  the  number  of  pounds  necessary  to  constitute  a  ton,  where  the 
answer  of  the  defendant  denied  any  knowledge  of  the  alleged  ignorance  on  th« 
part  of  the  complainant,  and  positively  denied  the  existence  of  the  alleged  custom, 
or  that  the  defendant  intended  to  contract  to  separate  the  ore  in  any  other  way 
than  at  the  legal  rate  of  3000  pounds  to  the  ton. 

Courts  will  sometimes  grant  relief  against  a  mistake  of  the  law,  where  it  can  be  done 
without  impairing  the  rights  of  those  who  were  ignorant  of  the  existence  of  any  such 
mistake,  when  their  rights  accrued. 

Distinction  between  ignaramce  of  the  law,  and  a  mistake  of  law. 

Where  a  party  has  made  a  contract  with  another  to  separate  ore  for  him,  at  a  speci- 
fied price  per  ton,  and  has  carried  such  contract  partially  into  effect,  by  separating 
ore  under  it  for  several  months,  without  any  knowledge  of  the  alleged  ignorance 
of  the  other  party  that  2000  pounds  was  a  ton,  instead  of  2240  pounds,  as  he  sup- 
posed, the  court  of  chancery  cannot  reform  the  contract,  so  as  to  require  such  par- 
ty to  separate  ore  at  the  stipulated  rate  for  each  gross  ton,  without  making  an 
entirely  new  contract  for  him. 

The  case  of  Many  v.  TTie  Beekman  Iron  Comparmi,  (9  Paige's  Hep.  188,)  explained, 
and  limited. 

This  was  an  application,  upon  bill  and  answer,  for  the  dis 
solution  of  an  injunction.  The  bill  stated  that  in  October,  1843 
a  written  contract,  under  seal,  was  made  between  the  complain 
ant  and  the  defendant,  at  the  town  of  Moriah  in  the  county  of 
Essex,  whereby  Hall,  the  complainant,  was  to  furnish  to  Reed 
the  defendant,  a  machine  for  separating  ore,  on  a  lot  in  Moriah 
specified  in  the  agreement,  and  was  to  deliver  ore  at  the  ma- 
chine sufficient  to  keep  it  in  operation,  and  to  furnish  for  one 
year  suitable  wood,  at  seven  shillings  a  cord,  to  burn  the  ore. 
Reed  agreed  to  separate  the  ore  for  Hall  at  seven  shillings  a 
ton ;  which  last  mentioned  compensation  Hall  was  to  pay  in 
money,  provisions,  iron,  <fcc.,  in  the  proportions  mentioned  in  the 
contract,  as  Reed  might  need  it ;  and  the  parties  were  to  settle 
every  three  months  during  the  running  of  the  contract,  and  if 
there  was  a  balance  found  due  to  Reed  at  the  time  of  any  such 
quarterly  settlement,  Hall  was  to  pay  the  same  in  the  manner 
mentioned  in  the  contract.  Reed  was  also  to  have  the  use  of 
a  house  and  barn  on  the  lot ;  and  the  contract  also  contained 
other  stipulations  between  the  parties,  as  to  ■  he  furnishing  cer- 
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tain  tools,  for  the  purpose  of  separating  such  ore,  and  the  expea 
ses  of  keeping  them  in  repair,  &c.  The  bill  further  stated  that, 
at  the  time  of  making  such  contract  between  the  parties,  the 
complainant  was  not  aware  of  the  existence  of  the  provision  of 
the  revised  statutes  declaring  that  twenty  hundred  pounds 
avoirdupois  shall  constitute  a  ton ;  that  prior  to,  and  at  the 
time  of,  making  the  contract,  it  had  been,  and  then  was,  the 
uniform  and  invariable  practice  and  usage  of  all  dealers  in  iron 
ore,  and  of  all  persons  foUovring  the  business  of  digging,  sepa- 
rating, or  selling  iron  ore,  at  the  place  mentioned  in  the  con- 
tract, and  at  all  other  places  in  that  county  and  the  adjoining 
county  of  Clinton,  where  the  iron  mining  business  was  carried 
on,  to  estimate  iron  ore  by  gross  weight,  at  the  rate  of  2240 
pounds  to  the  ton  ;  that  at  the  time  the  contract  was  made  be- 
tween the  parties,  it  was  understood  and  intended  .by  both  of 
them  that  the  ore  to  be  separated  by  Reed  should  be  accounted 
for  at  such  gross  weight,  estimating  the  ton  according  to  the 
uniform  and  well  established  usage  aforesaid  ;  which  usage  was 
well ,  known  to  both  of  the  contracting  parties,  and  that  they 
intended  to  adopt  it  in  their  said  agreement.  The  complain- 
ant also  alleged  that,  at  the  end  of  the  first  quarter,  the  parties 
settled  their  accounts  under  the  contract  upon  that  principle, 
without  any  objection  on  the  part' of  the  defendant;  when  a 
considerable  balance  was  found  in  favor  of  the  complainant ; 
that  at  the  end  of  the  second  quarter  Reed  refused  to  settle 
upon  that  principle,  and  insisted  upon  being  paid  for  separating 
the  ore  at  the  rate  of  2000  pounds  t;o  the  ton ;  and  that  the 
complainant  having  refused  to  pay  him  at  that  rate,  the  defen- 
dant had  brought  an  action  at  law  against  him,  for  an  alleged 
breach  of  the  contract,  although  the  defendant  had  been  over- 
-  paid,  if  the  ore  separated  should  be  estimated  at  the  rate  of 
2240^  pounds  to  the  ton.  The  complainant  therefore  prayed  for 
a  perpetual  injunction,  restraining  the  defendant  from  proceed- 
ing at  law  for  the  alleged  breach  of  the  contract,  and  that  such 
contract  might  be  reformed,  so  as  to  correspond  with  the  under- 
standing of  the  parties  and  the  usages  of  persons  engaged  in 
that  business. 
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The  defendant,  by  his  answer,  denied  the  existence  of  the 
alleged  custom  or  usage  of  persons  dealing  in  iron  ore,  as  Well 
as  *hat  at  the  time  of  making  the  contract,  stated  in  the  bill 
he  vinderstopd,  or  intended,  or  in  any  way  agreed,  that  the  ore 
menioned  in  the  contract,  and  which  was  to  be  separated  by 
h'm^  was  to  be  separated  at  gross  weight,  or  that  it  was  under- 
stood, intended,  or  agreed,  or  supposed  by  him  that  such  ore 
was  to  be  estimated  in  any  other  way  than  at  the  legal  rate  of 
2000  pounds  to  the  ton.  He  also  denied  that,  at  the  time  the 
contract  was  made,  he  either  supposed  or  believed,  or  had  any 
reason  to  believe,  that  the  complainant  thought  he  was  con 
tracting  for  the  separation  of  ore  by  the  gross  ton  ;  but,  on  the 
contrary,  the  defendant  stated  in  such  answer,  that  he  then 
and  still  believed  that  at  the  time  of  making  the  contract,  the 
complainant  Hall  well  knew  that  by  the  laws  of  this  state  a 
ton  was  but  2000  pounds.  And  he  further  denied  that  he  ever 
settled  with  the  complainant  upon  the  principle  of  estimating 
the  ore,  separated  in  pursuance  of  the  contract,  at  the  gross  tori; 
or  that  any  settlement  whatever  had  been  made  between  the 
parties,  at  the  end  of  the  first  quarter,  or  at  any  other  time  ;  or 
that  he  had  at  any  time  or  in  any  manner  assented  or  agreed, 
either  expressly  or  impliedly,  that  the  ore  raised  or  to  be  raised 
by  him,  under  the  contract,  should  be  estimated  at  the  gross 
rate  of  2240  pounds  tb  the  ton. 

N.  Hill,  Jun.  for  the  complainant. 

A  C.  Hand,  for  the  defendant. 

Tnn  Chancellor.  There  is  no  foundation  for  the  objec- 
tion tliat  the  matter  in  controversy  does  not  exceed  f  100. 
There  is  nothing  to  show  how  much  ore  has  been  separated 
already,  or  how  much  could  have  been  separated  within  the 
three  years;  so  as  to  fix  the  amount  in  controversy  between 
the  parties.  The  injunction  was  dissolved,  upon  the  argument 
of  this  motion,  so  far  as  to  permit  the  defendant  Reed  to  pro- 
ceed to  judgment  in  the  action  which  he  had  already  Virought, 
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against  tlie  comnlainant,  for  the  alleged  breach  of  the  contract 
between  the  parties ;  and  also  so  far  as  to  allow  hioi  to  bring 
any  new  suits  at  law  for  subsequent  breaches,  and  to  proceed 
to  judgment  in  such  suits.  This  is  not  the  proper  place,  there 
fore,  to  give  a  construction  to  the  contract  itself,  in  reference  to 
the  existence  of  the  alleged  custom  or  usage  of  persons  engaged 
in  the  raising,  separating,  and  selUng  iron  ore,  in  the  section  of 
the  state  where  this  contract  was  made  and  where  it  was  to 
be  performed.  If  the  existence  of  such  a  custom  would  control 
the  language  of  the  contract,  so  as  to  make  the  word  tons  therein 
mean  gross  tons  of  2240  pounds,  the  remedy  of  the  complainant 
was  and  is  to  prove  the  fact  of  such  usage  or  custom,  in  the  suit 
which  has  been  commenced  against  him  at  law ;  and  in  any 
suits  which  may  hereafter  be  commenced  against  him  there,  for 
the  alleged  breaches  of  the  contract  by  him.  The  only  proper 
questions  for  consideration  here  are  whether  the  alleged  usage 
is  sufficiently  denied  by  the  answer ;  and  if  not,  whether  there 
is  any  thing  in  the  other  matters  stated  in  the  bill  which  af- 
fords a  sufficient  ground  for  the  interference  of  this  court. 

The  decision  in  the  case  of  Many  v.  The  Beekmah  Iron 
Company,  (9  Paiges  Rep.  188,)  did  not  proceed  upon  the 
ground  that  it  was  competent  for  the  court  of  chancery  to  make 
a  contract  for  the  parties  which  they  had  not  intended  to  make 
for  themselves.  But  the  decision  of  this  court,  in  that  case,  was 
based  upon  the  fact  that  both  parties  had  really  agreed  and  in- 
tended to  coatract  for  the  sale  and  purchase  of  the  iron  at  the 
rate  of  2240  pounds  to  the  ton,  and  not  for  iron  to  be  delivered 
and  paid  for  as  statute  tons.  And  that  in  reducing  their  verbal 
understanding  and  agreement  to  writing,  the  parties  by  mis- 
take neglected  to  insert,  in  the  written  contract,  the  proper  words 
to  effectuate  their  agreement  and  understanding.  In  that  case 
also,  the  defendants,  by  demurring,  admitted  the  alleged  under- 
standing and  agreement  of  the  parties,  as  stated  in  the  bill ;  and 
the  existence  of  the  particular  facts  which  were  reUed  on  by  the 
complainant  as  evidence  of  the  actual  understanding  and  inten- 
tion of  the  parties,  which  by  mistake  they  had  neglected  to  put  in 
writing  in  the  proper  language  to  express  that  intention. 
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In  the  case  under  consideration,  however,  the  defendant  ab- 
solutely denies  any  intention  on  his  part  to  contract  for  the 
separating  of  ore  other  than  by  statute  tons  ;  and  he  denies  the 
allegations  in  the  bill  which  are  relied  upon  to  show  that  he  in 
fact  thought  he  had  contracted  to  separate  the  ore  at  the  rate 
of  seven  shillings  for  each  ton  at  gross  weight. 

It  is  impossible  for  this  court  to  make  any  decree,  reforming 
this  contract,  founded  upon  the  complainant's  alleged  ignoiince 
of  the  existence  of  the  statute  fixing  the  number  of  pounds 
which  were  to  constitute  a  ton.  The  allegation  of  ignorance  is 
put  in  issue  by  the  answer.  And  1  do  not  know  any  means 
of  proving  his  ignorance  of  the  existence  of  a  statutory  provis- 
'  ion,  which  the  law  presumes  every  citizen  of  the  state  to  be  ac- 
quainted with  who  has  arrived  at  years  of  discretion.  I  can 
imagine  a  case  in  which  a  party  holding  the  affirmative  of  the 
fact,  may  give  such  evidence  as  will  satisfy  a  reasonable  man 
-  that  he  had  acted  under  a  mistake  of  the  law.  And  courts  have 
sometimes  granted  relief  in  such  cases  ;  where  it  could  be  done 
without  impairing  the  rights  of  those  who  were  not  aware  of 
the  existence  of  such  mistake  when  their  rights  accrued.  {Law- 
rence V.  Beaubien,  2  Bail.  Law  Rep.  623.)  In  the  case  refer- 
red to.  Judge  Johnson,  who  delivered  the  opinion  of  the  court, 
takes  a  distinction  between  mere  ignorance  of  the  law,  which 
is  incapable  of  proof,  and  a  mistake  of  law,  which  can  be  estab- 
lished by  evidence.  He  says,  the  former  is  passive,  and  does 
not  presume  to  reason ;  and  unless  we  are  permitted  to  dive 
into  the  secret  recesses  of  the  heart,  its  presence  is  incapable  of 
proof;  out  tbe  latter  presumes  to  know  when  it  does  not,  and 
supplies  pdioaole  evidence  of  its  existence.  And  Senator  Paige 
adopted  mis  distinction,  in  the  case  of  Cham/plin  v.  Laytin, 
{18  Weiid.  Rev.  423;)  although  that  case  was  decided,  bolh 
in  this  court  and  in  the  court  for  the  correction  of  errors, 
upon  the  ground  that  the  party  had  acted  under  a  mistake  of 
fa-t. 

la  the  case  under  consideration,  if  the  defendant's  answer  is 
true,  he  has  made  a  contract  with  the  complainant  to  separata 
orefpr  h.e£  if.  .^e  rate  of  ^even  shillings  for  every  legal  ton,  and 
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cas  carried  such  contract  partially  into  eflect,  by  separating  ore 
under  it  for  six  months,  without  any  knowledge  of  the  alleged 
Ignorance  of  the  complainant  that  2000  pounds  was  a  ton. 
T'nis  court,  therefore,  cannot  reform  the  contract,  so  as  to  re- 
quire the  defendant  to  separate  ore  at  the  rate  of  seven  shil- 
.mgs  for  a  gross  ton,  without  making  an  entirely  new  contract 
for  him,  which  he  neither  made  nor  intended  to  make,  for 
himself. 

The  motion  to  dissolve  the  injunction  absolutely,  must  there- 
fore be  granted. 


Haxtun  and  others  vs.  Coese  ami  others. 

[Criticised,  8  Abb.  N.  S.  220.  Distingcished,  3  Kedf.  287,  293.    Followed,  15  N.  T.  327.] 

A  trust,  created  by  will,  to  invest  the  capital  of  a  fourth  part  of  the  residuary  estate 
of  a  testator,  and  to  apply  the  income,  or  so  much  as  may  be  necessary,  to  the 
support  'of  B.  C.'s  family,  and  the  education  of  his  children,  is  such  an  express  trust 
as  is  authorized,  by  the  3d  subdivision  of  the  55th  section  of  the  article  of  the  re- 
vised statutes  relative  to  uses  and  trusts.  For  It  is  a  trust  to  receive  the  income 
of  the  property  and  apply  so  much  of  it  as  is  necessary,  to  the  support  of  such  of 
the  members  of  B.  C.'s  family  as  were  in  existence  at  the  death  of  the  testator, 
during  the  life  of  B.  C,  or  for  a  shorter  period  if  he  should  die  before  them;  anc' 
subject  to  open  and  let  others  into  the  class  to  be  supported  from  time  to  time. 

But  an  implied  trust  to  accumulate  a  part  of  the  income,  of  a  share  of  the  testator's 
estate,  for  children  or  descendants  of  B.  C.  who  are  not  in  existence  at  the  timr 
when  such  accumulation  is  to  commence,  or  whose  right  to  the  accumulated  func! 
is  entirely  contingent,  is  Void,  under  the  provisions  of  the  revised  statutes  relativs 
to  accumulations.  And  the  surplus  income  of  the  trust  property,  so  far  as  i' 
arises  from  real  estate,  or  the  proceeds  thereof,  if  it  is  not  otherwise  disposed  of  bj 
the  will  of  the  testator,  belongs  to  his  heirs  at  law ;  and  so  far  as  it  arises  from  the 
personal  estate,  it  belongs  to  his  widow  and  next  of  kin. 

Where  a  power  in  trust,  to  executors,  to  lease  the  real  e.state  of  the  testator  until  it 
can  be  sold,  would  have  the  effect,  to  suspend  the  absolute  power  of  alienation  in 
such  real  estate  beyond  the  time  allowed  bylaw,  it  is  void.  But  the  power  in 
trust  to  sell,  in  such  a  case,  will  still  be  valid.  And  the  real  estate,  in  equity,  will 
be  considered  as  converted  into  personalty  immediately ;  where  such  a  converBlon 
u  necessary  to  carry  into  effect  the  will  of  the  testator,  and  to  prevent  injustice  U 
■ny  of  the  objects  of  his  intended  bouiity. 
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Where  a  will  contains  different  trusts,  some  of  which  are  valid,  and  others  void,  or 
unauthorized  by  law;  or  where  there  are  distinct  and  independent  provisions  aa 
10  different  portions  of  the  testator's  property,  or  different  estates  or  interests  in 
the  aaine  portions  of  the  property  are  created — some  of  which  provisions,  estates,  oi 
interests,  are  valid,  and  others  are  invalid — the  valid  trusts,  provisi  dus,  estates  ol 
inWests,  created  by  the  will  of  the  testator,  will  be  preserved ;  unless  those  which 
arc  valid  and  those  which  are  invalid  are  so  dependent  upon  each  other  that  they 
cannot  be  separated  without  defeating  the  general  intent  of  the  testator. 

Accumulations  of  the  income  of  real  estate  for  the  benefit  of  infants,  who.are  in  esse 
at  the  time  such  accumulations  are  directed  to  commence,  and  which  accumula- 
tions must  terminate  with-  the  minorities  of  the  respective  legatees,  are  valid.      - — . 

i'o  deprive  an  heir  at  law,  or  a  distributee,  of  what  comes  to  him  by  operation  of  law, 
as  property  not  effectually  disposed  of  by  will,  it  is  not  suiBcient  that  the  testator 
in  his  will,   has  signified   his  intention  that  such    heir,  or  distributee,   shall    / 
not  inherit  any  part  of  his  estate.    But  to  deprive   such  heir,  of  distributee,  of   ( 
his  share  of  the  property,  which  the  law  gives  him  in  case  of  intestacy,  the  J 
testator  must  make  a  valid  and  effectual  disposition  thereof  to  some  other  person.  J 

A  judgment  creditor,  by  coming  in  and  proving'his  judgment,  as  a  debt,  under  pro- 
ceedings in  bankruptcy  against  his  debtor,  precludes  himself  from  proceeding  farther 
in  a  creditor's  suit  against  the  debtor,  or  against  his  estate  which  has  been  acquired 
subsequent  to  the  decree  in  bankruptcy;  although  such  proceedings  in  bankruptcy 
do  not  result  in  the  discharge.of  the  debtor. 

Notwithstanding  the  general  language  contained  in  the  5th  section  of  the  bankrupt 
act,  congress  did  not  intend  that  the  proving  of  debts,  by  creditors,  under  the  pro- 
ce(!dings  in  bankruptcy,  should  be  an  absolute  abandonment  of  all  claim  against 
the  future  acquisitions  of  their  debtor,  where  his  discharge  is  refused,  or  where 
it  is  void  for  any  of  the  frauds  specified  in  the  act ;  but  merely  that  the  proving 
ofdebts  under  the  decree  should  be  considered  as  a  waiver  of  the  right  of  the 
creditors  to  institute  any  suits  or  proceedings,  either  at  law  or  equity,  which  are 
in  any  way  inconsistent  with  the  election  of  such  creditors  to  obtain  satisfaction  of 
their  debts  out  of  the  property  of  the  bankrupt.  Under  the  decree ;  and  a  consent  to 
be  hound  by  the  discharge,  in  case  the  bankrupt  should  obtain  one  which  was  not 
impeachable  for  fraud  or  wilful  concealment  of  his  property. 

This  construction  of  the  bankrupt  act  will  protect  the  bankrupt  from  any  proceed- 
ings against  him,  either  at  law  or  in  equity,  until  it  shall  be  finally  settled  that  ha 
is  not  entitled  to  a  discharge.  And  where  a  discharge  iU  granted,  it  will  likewise 
protect  him  against  the  claims  of  fiduciary  creditors,  who  have  come  in  and  proved 
their  debts  under  the  decree  in  bankruptcy. 

And  it  seems  that  a  proper  construction  of  the  bankrupt  act  will  prevent  foreign  credi- 
tors, who  have  come  in  and  proved  their  debts  under  the  proceedings  in  bank- 
ruptcy, from  instituting  suits  in  another  country  against  a  discharged  bankrupt  ■ 
if  his  discharge  was  not  obtained  fraudulently. 

let  It  will  not  deprive  creditors  who  have  come  in  and  proved  their  debts,  and  who 
have  successfully  resisted  the  discharge  of  the  fraudulent  bankrupt,  of  all  claim 
ii>  his  future  acquisitions.  Nor  will  it  deprive  them  of  the  right,  which  is  given 
imder  the  4tn  sectii-n  of  the  act,  to  impeach  the  discharge  for  fraud  or  wilful  con 
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cealment  of  property,  where  such  fraud  is  discovered  after  thi  discharge  has  bee* 
obtaineu  j  if  the  creditors  have  not  litigated  the  question  i  H  fraud,  upon  th» 
proceedings  in  bankruptcy,  so  as  to  be  estopped,  by  the  decision  of  the  court  oi 
jury,  from  setting  up  the  same  matter  again. 

Where  a  creditor's  bill  against  a  bankrupt,  founded  upon  a  judgment  recovered  pr& 
vious  to  the  decree  in  bankruptcy,  was  filed  subsequent  to  such  decree,  and  before 
the  creditor  came  in  and  proved  his  debt  under  the 'proceedings  in  bankruptcy, 
and  where,  at  the  time  such  debt  was  proved,  the  application  for  the  discharge  oi 
the  bankrupt  was  still  pending  and  undetermined ;  HelA  that  it  would  be  iocou- 
sistent  with  the  intent  and  meaning  of  the  5th  section  of  the  banKrupt  act,  for  th« 
complainant  to  retain  the  lien  he  had  acquired  upon  the  property  or  the  bankrupt, 
by  the  filing  of  his  creditor's  bill ;  so  as  to  enable  him  to  prosecute  that  «mt  to 
effect  ifthe  discharge  should  be  subsequeiatly  denied. 

The  5th  section  of  the  bankrupt  act  does  not  merely  suspend  suits,  commenced 
against  the  bankrupt,  in  J;he  situation  in  which  they  are  at  the  time  the  creditors 
come  in  and  prove  their  debts  under  the  proceedings  in  bankruptcy ;  but  all  pro- 
ceedings which  have  been  commenced  previous  to  that  time  are  absolutely  reUn- 
quished,  surrendered,  and  discontinued,  by  the  mere  act  of  proving  the  jJebt  foi 
the  recovery  of  which  such  proceedings  were  instituted. 

The  decision  of  the  district  court  of  the  United  States  for  the  southern  district  ot 
New- York,  in  the  Matter  of  King,  (5  Imw  Mep.  320,)  that  creditors  could  not 
file  objections  and  contest  the  bankrupt's  light  to  a  discharge,  without  having  come 
in  and  proved  their  debts  under  the  decree  in  bankruptcy,  questioned,  and  its  cor- 
rectness doubted. 

Under  the  English  bankrupt  laws,  all  the  future  acquisitions  of  the  bankrupt,  down 
to  the  time  of  the  obtaining  of  his  certificate,  or  discharge,  belong  to  his  assignees; 
for  the  benefit  of  his  creditors  who  have  come  in  under  the  commission  and  proved 
their  debts,  until  such  creditors  are  fully  paid.  But  under  the  late  United  States 
bankrupt  law,  the  assignee  is  only  entitled  to  property  which  the  bankrupt 
owned,  or  had  an  interest  in,  at  the  time  of  the  decree  declaring  him  a  bankrupt ; 
although  such  bankrupt  fails  to  obtain  a  discharge. 

This  was  an  appeal  from  a  decree  of  the  vice  chancellor  :f 
the  first  circuit,  allowing  the  several  demurrers,  of  the  defendant 
Barney  Corse,  and  of  the  executors  of  the  will  of  his  father,  Jo 
seph  Corse,  to  the  supplemental  bill  of  the  complainants ;  and 
dismissing  such  supplemental  bill,  with  costs. 

The  complainants  were  judgment  creditors  of  Barney  Corae, 
previous  to  the  presentment  of  his  petition  in  bankruptcy ;  and 
executions  had  been  issued  upon  their  reepflctive  judgments, 
and  returned  unsatisfied,  before  that  time.  On  the  third  of 
February,  1842,  the  judgment  debtor  presented  his  patition  in 
ttankruptcy  to  the  district  coc*^*  for  the  southern  distric*.  of  New  • 
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Vork.  And  on  the  4th  of  March,  thereafter,  he  was  auly  de- 
clared and  decreed  to  be  a  bankrapt ;  and  his  property  wag 
vested  in  the  assignee  in  bankruptcy.  On  the  .16th  of  the  same 
month,  the  bankrupt  appHed  for  his  discharge ;  and  the  court 
made  an  order  for  his  creditors,  and  other  persons  interested,  to 
show  cause  on  the  19th  of  June  thereafter,  why  he  should  not 
have  a  discharge  from  his  debts.  The  proceedings  in  bank- 
ruptcy were  in  that  situation  at  the  time  of  the  filing  of  the 
original  bill  of  the  complainants  in  this  suit.  After  the  decree 
in  bankruptcy,  and  before  the  filing  of  such  original  bill,  Israel 
Corse,  the  father  of  the  bankrupt,  died  ;  leaving  a  widow  and 
four  children,  his  only  heirs  at  law  and  next  of  kin. 

The  decedent,  by  his  will,  gave  to  his  widow  a  specific  and  -a 
pecuniary  legacy,  in  lieu  of  her  dower,  and  gave  several  life  an- 
nuities, to  collateral  relatives,  without  charging  them  upon  his 
real  estate.  His  son  Barney  Corse,  and  one  of  his  daughters,  were 
married ;  and  each  of  them  had  five  children  in  esse  at  the  time 
of  the  death  of  the  testator.  His  other  two  children,  a  son  and 
a  daughter,-  were  then  minors  and  unmarried.  And  the  dece- 
dent, by  his  will,  disposed  of  his  residuarj'  real  and  personal 
estate  as  follows : 

"  I  order  and  direct  that  one  equal  fourth  part  thereof,  or  the 
avails  thereof,  be  placed  at  interest,  and  the  interest  or  income 
thereof,  during  the  life  of  my  son  Barney  Corse,  to  be  applied, 
at  the  discretion  of  my  acting  executors  for  the  time  being,  to- 
wards the  support  of  his  family,  and  the  education  of  his  chil- 
dren, born  and  to  be  born ;  and  that  the  principal  of  the  said 
one-fourth,  and  what  may  remain  of  the  interest  or  income 
thereof,  be  distributed  and  divided,  as  soon  after  his  decease  as 
can  conveniently  be  done,  unto  and  among  the  then  living  chil- 
dren of  my  said  son  Barney  Corse,  and  the  issue  of  such  of  them, 
if  any,  as  shall  then  have  deceased  leaving  lawful  issue  then 
limg;  each  child  of  his  then  living  taking  one  equal  share 
thereof,  and  the  issue  of  such  of  them  as  shall  have  then  de 
Mased  leaving  lawful  issue  then  living,  if  one,  solely,  if  more 
Uian  one,  jointly  and  equally ;   taking  by  representation  tne 
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t:hai<>  or  shares  which  his,  her,  or  their  parent  or  parents  would 
have  taken  if  living. 

"'One-other  equal  fourth  part  of  my  said  residuary  estate,  or 
of  the  avails  thereof,  is  to  be  disposed  of  as  follows :  the  sum  of 
5620,000,  part  thereof,  is  to  be  invested  or  placed  at  interest,  the 
interest  oi:  income  thereof  to  be  paid  annually,  or  often er,  as  tha 
rsame  shall  be  received,  during  the  life  of  my  daughter  Lydia 
Ann  Thorne,  wife  of  Jonathan  Thorne,  for  her  separate  use  and 
oenefit,  free  from  the  debts  of  her  present  or  any  future  husband^ 
the  principal  so  to  be  invested  or  placed  at  interest,  to  be  dis- 
tributed and  divided  as  soon  after  her  decease  as  can  converi- 
iently  be  done,  unto  and  among  the  then  living  children  of  mj 
said  daughter,  and  the  issue  of  such  of  them  as  shall  then  nave 
deceased  leaving  lawful  issue  then  living ;  each  child  of  heia 
then  living,  taking  one  equal  share  thereof,  and  the  issue  of 
such  of  them  as  shall  then  have  deceased  leaving  lawful  issue 
then  living,  if  one,  solely,  if  more  than  one,  jointly  and,  equally, 
taking  by  representation  the  share  or  shares  thereof  which  his, 
her,  or  their  parent  or  parents  would  have  taken  if  living.  And 
the  surplus  of  the  said  last  mentioned  one-fourth  part  of  my 
residuary^  estate,  over  and  above  the  said  sum  of  $20,000,  is  to 
be  paid  and  delivered  over  to  my  said  daughter,  her  executors, 
administrators  and  assigns,  to  and  for  her  and  their  own  propel 
use  and  benefit." 

He  gave  one  other  fourth  to  his  daughter  Maiy  Corse  and 
her  issue,  in  nearly  the  same  words ;  except  that  the  surplus 
beyond  the  $20,000,  which  was  limited  over  to  her  issue,  waa 
not  directed  to  be  paid  to  her  immediately,  but  when  she  should 
airive  at  the  age  of  twenty-one,  or  to  her  executors,  administra- 
tors or  assigns.  And  the  remaining  one-fourth  of  his  residuary 
estate  he  gave  to  his  son  Israel  Corse  and  his  i?sue,  in  the  same 
manner,  substantially ;  except  as  to  the  income  of  the  $20,000 
of  that  share,  which  was  to  be  invested  during  his  life.  That 
mcome  was,  by  the  terms  of  the  will,  to  be  paid  to  the  testator's 
son  Israel  annually,  or  oftener,  as  received,  during  his  natural 
life,  for  his  use  and  benefit ;  or  otherwise,  in  the ,  discretion  of 
t/ie  executors,  to  be  used  and  applied,  in  whole  or  in  part,  fof 
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his  use  and  benefit,  and  for  the  use  and  benefit  of  such  family 
as  he  might  thereafter  have,  and  in  such  way  and  manner  a* 
the  executors  should  deem  most  beneficial.  And  sucn  part 
thereof  as  should  remain  undisposed  of  at  his  death,  was  to  be 
listributed  in  the  same  manner  as  the  capital  out  of  which  i( 
arose  was  directed  to  be  distributed  and  disposed  of. 

The  will  also  directed  that  the  testator's  two  minor  children 
should  be  educated  and  supported  out  of  their  respective  shareo 
■){  his  residuary  estate  until  they  severally  should  arrive  at  the 
age  of  twenty-one.  And  it  contained  a  further  provision  that 
if  either  of  the  testator's  children  should  die  without  leaving 
lawful  issue  then  living,  so  that  the  principal  of  the  investments, 
or  any  of  them,  should  not  vest  in  the  issue,  the  principal  v  hicb 
should  not  so  vest  should  go  to  the  testator's  then  heirs,  in  such 
shares  and  proportions  as  by  the  present  law  of  this  stat.i  they 
would  take  in  real  estate  of  which  the  testator  might  ha  ve  died 
seised.  This  clause  of  the  will,  however,  was  altered  by  a  codicil, 
which  declared  that  it  was  the  testator's  intention  that  his  son 
Barney  Corse-should  in  no  event  become  entitled  to  any  part  of 
his  estate,  and  by  which  the  testator  directed  that  all  ini  arest  or 
benefit  which  his  said  son  could  in  any  event  become  eni  ifled  to, 
under  that  clause  of  the  will,  should  become  vested  in  the  chil- 
dren of  his  said  son  who  should  be  living  at  the  time  of  I  he  hap- 
(/ening  of  the  contingency,  contemplated  in  such  clau-.e.  The 
original  will  appointed  the  executors  to  be  the  testamentary  guar- 
dians of  the  persons  and  estates  of  the  testator's  two  minor  chil- 
dren ;  and  authorized  them,  or  such  of  them  as  should  assume  the 
burthen  of  the  execution  of  the  will,  or  the  survivor  of  them,  to  sell 
his  real  estate ;  and  until  such  sale,  to  rent  or  lease  the  same. 

The  codicil  gave  a  life  estate  to  the  widow  in  one  of  the 
testator's  houses  and  lots  in  the  city  of  New- York,  and  made 
some  changes  in  respect  to  the  executors.  It  also  made  some 
other  devises  and  bequests,  which  it  is  unnecessary  to  state,  as 
they  cannot  affect  any  disposition,  made  bj^the  will  of  the  testa- 
tor's residuary  estate. 

In  April,  1842,  the  will  and  codicil  were  proved  before  the 
rarrogate,  and  letters  testamentary  thereon  were  issued  tr  th« 
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defendants  R.  C.  Cornell,  S.  Willets,  and  J.  Thorne,  as  execu- 
tors. And  on  the  11th  of  June,  in  the  same  year,  the  com- 
plainants filed  their  original  bill  in  this  cause  against  Barney 
Corse,  their  judgment  debtor,  and  his  children,  his  brother  and 
sisters,  and  the  children  of  Mrs.  Thorne,  together  with  the 
executors  of  the  wiir of  Israel  Corse,  deceased ;  for  the  purpose 
of  reaching  some  supposed  interest  which  Barney  Corse  had 
under  the  will  of  his  father.  The  bill  was  in  the  usual  forrM' 
of  creditor's  bills,  setting  forth  the  recovery  of  the  judgments 
and  the  return  of  the  executions  unsatisfied  ;  and  stating  that 
the  judgment  debtor  had  equitable  interests,  things  in  action, 
or  jther  property,  of  the  value  of  $100  or  more,  exclusive  of  all 
prior  just  claims  thereon.  The  bill  also  stated  the  death  of 
Israel  Corse,  the  elder,  and  the  making  of  the  will  and  codicil, 
the  taking  out  of  letters  testamentary  thereon,  and  the  facts 
above  set  forth,  as  to  the  situation  of  his  family,  &c.  and  that, 
at  the  time  of  his  death,  the  testator  owned  real  and  personal 
estate  to  a  large  amount,  and  that  one-fourth  of  his  residuary 
i.state  was  worth  upwards  of  $70,000.  The  complainants 
thereupon  insisted  that  the  trusts  of  the  will  were  void  as  re- 
spected the  share  of  Barney  Corse,  or  of  his  family  therein,  and 
that  he  was  entitled  to  one-foarth  of  the  entire  residuary  estate 
of  his  fathei'.  The  bill  also  set  out  the  proceedings  in  bank- 
ruptcy, as  far  as  they  had  progressed  at  the  filing  of  such  bill, 
and  stated  that  the  bankrupt  had  not  yet  received  his  final' 
discharge  and  certificate ;  so  that  the  property  received  from 
liis  father  was  in  no  way  affected  by  the  proceedings  in  bank- 
ruptcy, but  still  remained  liable  to  the  claim  of  the  complain- 
ants. And,  in  addition  to  the  usual  prayer  in  a  creditor's  bill, 
the  complainants  prayed  that  the  will  of  Israel  Corse  the  elder 
might  be  declared  void,  so  far  as  the  devise  of  the  one-fourth 
part  of  the  residuary  estate  to  the  family  of  Barney  Corse  was 
concerned,  and  that  the  same  might  be  decreed  to  belong 
absolutely  to  their  judgment  debtor ;  and  that  the  executors 
might  be  decreed  to  pay  and  apply  that  part  of  the  estate  of 
the  testator  to  the  payment  and  satisfaction  of  the  judgments 
of  the  complainants. 
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To  this  bill  Barney  Corse  appeared,  and  put  in  a  plea  stating 
the  presenting  of  his  petition  in  bankmptcy,  in  the  form  required 
by  the  statute,  and  the  decree  declaring  him  a  bankrupt ;  and 
that  in  July,  1842,  which  was  after  the  commencement  of  this 
suit,  the  complainants  appeared  in  the  district  court,  1 1  credi- 
tors of  the  bankrupt,  and  proved  their  several  debts  against 
him,  set  out  in  their  bill  in  this  suit,  in  the  manner  prescribed 
in  the  bankrupt  act.  The  executors,  and  Mrs.  Thome  and  her 
husband,  appeared  and  answered  the  bill ;  setting  up  the  same 
defence  in  their  answers.  The  other  defendants  also  appeared 
and  ans\yered,  by  their  guardians  ad  litem ;  and  replications 
■  were  afterwards  filed  to  the  plea  and  answers. 

Id  March,  1843,  the  complainants  filed  their  supplemental 
bill,  stating  the  filing  of  their  original  bill,  and  ♦.he  proceedings 
thereon,  and' that  before  any  further  proceedings  were  had 
upon  such  original  bill,  the  defendant  Barney  Corse,  in  Sep- 
tember, 1842,  elected,  in  the  matter  of  his  application  for  a 
discharge  under  the  bankrupt  act,  to  go  to  a  jury  upon  an  issue 
directed  by  the  district  court,  pursuant  to  the  provisions  of  the 
bankrupt  act ;  that  the  issue  to  be  tried  by  such  jury  was 
whether  the  bankrupt  had  admitted  into  his  schedule  a  false 
and  fictitious  debt ;  that  the  jury,  in  January,  1843,  found  a 
verdict  against  the  bankrupt  and  in  favor  of  the  affirmative  of 
that  issue ;  and  that  on  the  21st  of  the  same  month,  the 
district  court  made  a  final  order,  upon  the  verdict,  that  the 
discharge  of  the  bankrupt  be  denied  him.  The  complainanla 
further  stated,  in  their  supplemental  bill,  'that  they  proved  their 
debts,  upon  which  the  original  bill  was  founded,  under  the  pro- 
ceedings in  bankruptcy,  but  that  such  proofs  were  not  made 
for  the  purpose  of  claiming  or  receiving  any  dividend,  but  solely 
with  a  view  to  oppose  and  defeat  the  final  discharge  of  tne 
bankrupt;  which  by  the  bankrupt  act  they  could  not  do  with- 
out proving  their  debts. 

To  the  supplemental  bill  the  defendant  Barney  Corse,  and 
the  executors,  severally,  put  in  general  demurrers.  And  tne 
vice  chancellor,  without  examining  the  question  whether  ilie 
bankrupt  took  any  in*,erest  in  the  estate  of  his  iither,  deciaed 
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that  the  decree  in  bankruptcy  vested  all  the  property  of  Barney 
Corse  in  the  assignee  in  bankruptcy ;  that  by  the  bankrupt  act 
creditors  were  not  bound  to  prove  their  claims  to  entitle  them 
to  come  in  and  oppose  the  bankrupt's  discharge ;  that  they 
could  not  come  in  and  prove  their  debts  conditionally  and 
that  having  proved  such  debts  in  the  proceedings  in  bankruptcy, 
they  were  precluded,  by  the  5th  section  of  the  bankrupt  ac  t, 
from  maintaining  any  suit  at  law  or  in  equity  for  the  recovery 
thereof;  and  that  such  proof  was  a  surrender  of  their  judg- 
ments, although  they  succeeded  in  defeating  the  discharge  of 
the  bankrupt.  From  the  decision  and  decree  made  upon  the 
demurrers  the  complainants  appealed  to  the  chancellor. 

T.  Sedgwick,  for  the  appellants.  The  complainants  having 
proved  their  debts,  not  for  the  purpose  of  obtaining  a  dividend 
but  solely  to  prevent  the  bankrupt's  discharge,  and  having  ef- 
fected that  object,  are  not  to  be  in  any  way  prejudiced  or  affected 
by  it.  Any  other  construction  of  the  statute  would  involve 
very  injurious  and  inequitable  results.  The  sole  object  of  the 
statute  is  to  secure  equality  among  creditors.       ( 

M.  T.  Reynolds,  for  the  respondents.  The  demurrer  is  to  a 
supplemental  bill,  setting  up  new  matter  as  reviving  a  lien, 
which  was  decided,  upon  the  argument  of  the  plea  to  thfr  original 
bill,  to  have  been  surrendered.  A  right  of  action  once  waived  or 
surrendered  is  gone  forever.  A  judgment  surrendered  is  no  longer 
in  existence.  ( Thomas  v.  Thompson,  2  John.  471.)  The  plain- 
tiffs, by  proving  their  disbts,  surrendered,  that  is,  released,  their 
"udgment.  The  language  of  the  act  of  congress  is  explicit  on 
this  point,  and  is  free  from  ambiguity  or  obscurity.  This  provis- 
lonis  unconditional  in  its  terms,  and  is  not  qualified  by  any  thing 
n  other  parts  of  the  act.  The  failure  of  the  bankrupt  to  obtain 
Ins  discharge  was  a  contingency  contemplated  and  expressly 
noticed  in  the  act.  Congress  has  provided  for  it  as  far  as  it  has 
tliQught  fit,  and  has  not  provided  that  it  shall  operate  as  a 
waiver  of  the  surrender,  or  as  a  revival  of  the  judgment.  This 
•w  Gonciusive.     The  surrender  of  the  judgment  takes  place  ai 
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goon  as  the  creditor  proves  his  debt.  The  effect  is  iaimediate 
and  irrevocable  ;  the  judgment  is  thereby  surrendered  ;  that  is, 
ipso  facto  it  ceases  to  exist.  (2  Taunt.  246.  18  Ves.  290.  1 
Rose's  Rep.  394.  Buck,  423.  5  Law  Rep.  165,  227,  228.) 
A  creditor  cannot  even  prove  conditionally  or  for  the  mere  pur- 
pose of  opposing  the  discharge,  and  vi^ith  a  reservation  of  his 
right  to  resort  again  to  his  judgment.  (5  Law  Reporter,  447.) 
Proving  his  debt  is  attended  with  the  immediate,  final,  and  con- 
clusive effect  of  a  surrender  and  release  of  the  judgment.  The 
words  of  the  act  being  plain  and  peremptory,  must  be  obeyed ; 
although  no  reason  could  be  suggested  for  the  provision.  But 
there  is  an  obvious  reason  for  not  allowing  the  creditor  to  come 
in  and  share  in  the  assets,  and  yet  hold  the  lien  upon  the  bank- 
rupt's property  acquired  by  his  judgment.  The  decree  in 
bankruptcy  is  in  the  nature  of  a  statute  judgment  and  execu- 
tion, of  ivhich  the  creditor  avails  himself  by  proving  his  debtl 
It  is  right,  therefore,  that  he  should  release  his  separate  judg- 
ment, so  that  property  bound  by  it,  or  which  has  been  seized 
under  an  execution  in  his  favor,  shall  pass  into  the  hands  of 
the  assignees  for  the  benefit  of  all  the  creditors. 

Judgment  debts,  and  debts  not  in  judgment,  are  put  upon 
the  same  footing,  as  respects  the  effect  of  proving  them.  All 
debts  that  are  proved  are  thereby  discharged  ;  that  is,  all  rights 
of  action  are  gone ;  and  the  creditor  has  merely  a  right  against 
the  fiind  in  the  hands  of  the  assignee.  Debts  not  proved  are 
not  discharged  unless  the  bankrupt  obtains  his  certificate.  This 
distinction  would  be  nullified  if  the  appellant's  construction 
should  be  maintained.  The  clause  respecting  the  proof  of  debts 
was  probably  borrowed  from  the  English  bankrupt  acts,  where 
a  clause  substantially  similar  has  been  held  to  operate  ipso 
facto  as  an  irrevocable  surrendei-  of  the  debt.  At  all  events,  the 
proof  of  the  debt  is  a  complete  surrender  of  the  judgment  until  the 
court  of  bankruptcy  allows  the  proof  to  be  withdrawn.  While 
the  proof  continues  in  force,  the  judgment  isvirtually  surrendered. 

The  Cjianceelor.  The  vice  chancellor,  from  what  is  sla- 
ted in  hi?  opinion,  appears  to  have  overlooked  the  fact  that 
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Israel  Corse  the  elder  died  after  the  decree  in  baikruptcy.  Ha 
therefore  did  not  examine  the  question  whether  the  judgment 
debtor  had  any  interest  in  the  residuary  estate  of  his  father, 
either  under  the  will  of  the  latter,  or  otherwise;  That  point  is 
not  material  so  far  as  relates  to  the  judgment  debtor  himself. 
For  there  is  a  distinct  averment  in  the  bill  that  he  has  property 
to  the  amount  of  $100  or  more,  independent  of  the  claim  which 
the  complainants  make  to  one-fourth  of  the  residuary  estate  of 
his  father.  And  as  he  has  no  title  to  any  property  which  be- 
longed to  him  at  the  time  of  the  decree  in  bankruptcy,  this 
averment  can  ooly  be  supported  by  supposing  that  he  has  ac- 
quired some  property  since  that  decree;  But  so  far  as  the  exec- 
utors are  concerned,  neither  the  original  nor  the  supplemental 
bill  can  be  sustained,  against  them,  unless  it  appears  from  the 
facts  stated  therein  that  the  judgment  debtor  ha&  some  interest 
.n  the  estate  of  his  father.  For,  if  he  has  not,  the  ei^ecutora 
were  improperly  made  defendants ;  and  their  demurrer  must 
be  sustained ;  whatever  view  may  be  taken  of  the  other  ques- 
tions in  the  cause. 

I  have  not  been  furnished  with  the  reasons  of  the  complain- 
ants' counsel  for  supposing  that  the  devise  and  bequest  of  one- 
fourth  of  the  residuary  estate  of  the  testator,  for  the  support  of 
the  family  of  Barney  Corse  during  his  life,  with  remainder  in 
fee  to  his  children  or  issue,  is  void.  And  I  have  looked  in  vain 
for  any  thing  to  satisfy  me  that  it  is  so  in  fact.  It  does  not ' 
appear  whether  Barney  Corse  had  a  wife  living,  but  the  testa- 
tor undoubtedly  contemplated  that  he  might  have  one ;  for  he 
speaks  of  his  son's  children,  born  and  to  be  born.  The  support 
of  the  wife,  as  well  as  the  children  of  the  son,  was  therefore 
probably  intended  to  be  covered  by  the  word  family  in  the  ori- 
ginal will ;  although  in  the  codicil  the  testator  speaks  of  this 
one-fourth  of  his  residuary  estate  which  he  had  by  his  will  di- 
rected to  be  invested  and  placed  at  interest  during  the  life  of 
Barney  Corse,  and  the  interest  or  income,  to  be  applied  by  the 
executors,  in  their  discretion,  to  the  support  ol  his  children. 
It  is  perfectly  clear  that  he  did  not  intend  to  i)rovide  for  the 
sujiport  of  Barney  Corse  liimself  out  of  that  sharn  of  the  prop- 


lS4aj  CASBb  IN  CHANCERY.  517 


Hiiztun  V.  Coree. 


erty.  I'cr,  in  the  codicil,  he  says  it  is  his  will  and  intention 
thai  his  son  Barney  shall  in  no  event  become  entitled  to  any 
part  of  his  estate. 

A  trust  in  the  executors,  as  to  this  part  of  the  residuary 
estate,  is  not  created  in  terms.  But,  taking  the  whole  will 
together  it  is  very  evident  that  he  intended  his  executors  should 
invest  one-fourth  of  the  residuary  personal  estate,  and  one-fourth 
of  the  proceeds  of  the  real  estate  which  they  were  to  sell  for 
the  purposes  of  the  will,  and  hold  the  same  as  executors  during 
the  life  of  Barney  Corse ;  and  should  accumulate  the  interest 
or  income  which  they  should  not  think  it  necessary  to  expend 
for  the  support  of  the  family  in  the  meantime.  And  the  testator 
intended  that  after  the  death  of  Barney  Corse,  the  principal  of 
that  fourth  of  the  estate,  together  with  the  accumulations  there- 
on, should  go  to  his  children  then  living,  and  to  the  issue  of  those 
who  had  died,  per  stirpes.  So  far  as  regards  the  trust  to  invest 
the  capital  of  this  fourth  of  the  residuary  estate,  and  to  apply 
tiie  income,  or  so  much  as  may  be  necessary,  to  the  support  of 
Barney  Corse's  family  and  the  education  of  his  children,  it  ap- 
pears to  be  such  a  trust  as  is  authorized  by  the  3d  subdivision 
of  the  55th  section  of  the  article  of  the  revised  statutes  relative 
to  uses  and  trusts.  (1  i?.  S.  728.)  For  it  is  a  trust  to  receive 
the  income  of  the  property,  and  to  apply  so  much  of  it  as.  is  ne- 
cessary to  the  support  of  such  of  the  members  of  Barney  Corse's 
family  as  were  in  existence  at  the  death  of  the  testator,  for 
life,  or  for  a  shorter  period  if  Barney  Corse  should  die  before 
them  ;  aad  subject  to  open  and  let  others  into  the  class,  from 
time  to  time.  It  is  true,  such  an  interest,  in  the  income  of  the  es- 
tate, may  suspend  the  absolute  ownership  of  the  property,  during 
Its  continuance.  But  as  that  absolute  ownership  is  in  no  event 
to  be  suspended  beyond  the  life  of  Barney  Corse,  which  is  only 
during  the  continuance  of  one  life  in  being  at  the  death  of  the 
testator,  this  portion  of  the  will  does  not  contravene  the  provis- 
ions of  the  revised  statutes  in  that  respect.  And,  foi  the  same 
reason,  the  contingent  limitations  over  of  the  capital  of  this 
fourth  part  of  the  testator's  estate,  in  fee,  upon  the  death  0/ 
Barney  Corse,  are  valid. 
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The  implied  trust,  however,  to  accumulate  any  part  of  the 
income  of  this  share  of  the  testator's  estate,  for  children  or  de- 
scendants of  Barney  Corse  who  were  not  ip  existence  at  the 
time  when  such  accumulation  was  to  comrnence,  or  whose 
right  to  the  accumulated  fund  is  entirely  contingent,  is  undoubt- 
edly void  under  the  provisions  of  the  revised  statutes  relative  to 
accumulations.  (1  R.  S.  726,  §§  37,  38.  Idem,  773,  §§  3,  4.) 
And  such  surplus  income,  so  far  as  it  arises  from  real  .estate  or 
the  proceeds  thereof,  if  it  was  not  otherwise  disposed  of  by  the 
will  of  the  testator,  would  belong  to  his  heirs  at  law  ;  and  so  far 
as  it  arises  from  the  personal  estate,  would  belong  to  his  wido.w 
and  next  of  kin. 

I  am  inclined  to  think,  however,  that  for  the  present,  the 
whole  of  this  surplus  income  is  validly  and  effectually  disposed  of 
by  the  will ;  although  in  the  event  of  some  contingencies,  which 
may  happen,  certain  future  interests  in  the  income  of  this  share 
of  the  testator's  estate,  which  are  attempted  to  be  created  by  the 
will,  during  the  life  of  Barney  Corse,  may  not  be  valid  under 
other  provisions  of  the  statutes.  The  40ch  section  of  the  article 
of  the  revised  statutes  relative  to  the  creation  and  division 
of  estates,  (1  R.  >S'.  726,)  provides  that  when,  in  consequence 
of  a  vahd  limitation  of  an  expectant  estate,  there  shall  be  a  sus- 
pense cf  the  power  of  alienation,  or  of  the  ownership,  during  the 
continuance  of  such  suspense  the  .rents  and  iprofits  of  the  prop- 
erty are  undisposed  of,  and  no  valid  direcfeioH  for  their  accumu- 
lation is  given,  such  rents  and  profits  shall  belong  to  the 
persons  presumptively  entitled  to  the  next  eventual  estate.  And 
this  rule  also  applies  to  a  future  interest  in  personal  estate,  by 
another  section  of  the  revised  statutes,  (1  R.  S.  773,  §  2.)  In 
the  case  under  consideration,  the  five  children  of  Barney  Corse 
who  were  in  esse. at  the  death  of  the  testator,  are  presumptively 
entitled  to  the  next  eventual  estate  in  this  fourth  part  of  his 
property.  And  I  see  nothing  to  prevent  them  from  taking  the 
whole  'of  the  income  thereof,  which  is  not  eflectually  disposed 
of  by  the  will,  during  the  time  they  continue  to  be  thus  pre- 
Gumptively  entitled.  Nor  do  I  see  any  difficulty  in  permitting 
cftei  born  childien  to  come  in  and  share  in  the  income  which 
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may  accrue  after  they  becoiiie  presumptively  entitled  to  a  shaie 
of  the  iiext  eventual  estate  in  the  capital  of  Ifae  fund  o,r  properly 
out  of  which  such  income  is  to  arise. 

If  the  authority  given  to  the  executors,  to  lease  the  real  estaf  e 
until  it  can  be  sold,  has  the  effect  to  suspend  the  absolute  povFer 
of  alienation,  in  that  part  of  the  testator's  property,  beyond  the 
time  allowed  by  law,  it  is  void.  But  the  power  in  trust  to  sell 
would  still  be  valid  ;  and  the  real  property  must,  in  equity,  be 
considered  as  converted  immediately  into  personalty,  w^here  it 
is  necessary  to  carry  into  effect  the  will  of  the  testator,  and  to 
prevent  injustice  to  any  of  the  objects  of  his  intended  bounty. 
{Van  Vechten  v.  Van  Vechten,  8  Paige's  Rep.  104.)  For, 
where  a  will  contains  different  trusts,  some  of  which  are  valid 
and  others  void,  or  unauthorized  by  law,  or  where  there  are  dis- 
tinct and  independent  provisions  as  to  different  portions  of  the  tes- 
tator's property,  or  where  different  estates  or  interests  in  th'e  same 
portions  of  the  property  are  created,  some  of  which  provisions, 
estates  or  interests,  are  valid,  and  others  invalid,  the  valid  trusts, 
provisions,  estates  or  interests,  created  by  the  will  of  tlie  testator 
will  be  preserved ;  unless  the  valid  and  the  invalid  are  so  de- 
pendent upon  each  other  that  they  cannot  be  separated  without 
defeating  the  general  intent  of  the  testator.  [Darling-  v. 
Rogers  £)•  Sagory,  22  Wend.  Rep.  483.  Parks  v.  Parks, 
9  Paige's  Rep.  117.) 

There  is  also  a  void  trust,  for  the  accumulation  of  so  much 
oftihe  income  of  $20,000  of  Israel  Corse  junior's  fourtli  of  the 
residuary  estate  as  the  executors  in  their  discretion  shall  not 
think  proper  to  pay  over  to  him,  or  apply  to  his  support  or  that 
of  .his  family,  if  he  should  have  one.  That  portion  of  the  in- 
come, however,  is  not  undisposed  of  by  the  will ;  although 
Israel  junior  had  no  children  at  the  death  of  the  testator. .  For 
by  the  provisions  of  the  will  and  codicil,  his  two  sisters,  and  the 
children  of  his  brother  Barney  who  were  then  in  esse,  were  pre- 
sumptively entitled  to  the  next  eventual  estate  in  that  part  of  the 
testator's  property ;  andtheyare  entitled  to  somuch  of  the  income 
as  is  not  validly  and  effectually  disposed  of  in  some  other  way. 
tlu',  if  Israel  should  marry  and  have  issue,  such  issue  would  then 
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be  presumptively  entitled  to  the  next  eventual  estate  in  the 
property  from  which  such  income  v>ras  thereafter  to  arise  ;  and 
they  would  have  the  right  to  such  income,  while  thus  presump- 
tively entitled  to  the  capital  of  that  part  of  the  testator's  property. 

The  income  of  $20,000  of  Mrs.  Thome's  fourth  of  the  resid- 
uary estate  for  life,  and  the  capital  of  the  residue  of  that  fourth, 
is  given  to  her  immediately,  upon  the  death  of  the  testator, 
through  the  medium  of  the  executors ;  and  the  trust  to  receive 
the  income  of  the  $30,000  and  pay  it  over  to  her,  from  time  to 
time,  is  a  valid  trust.  And  the  limitations  over  of  the  capital 
of  the  $20,000,  of  that  fourth  of  the  estate  of  the  testator,  in  the 
different  contingencies  contemplated  by  him  in  his  will  and 
codicil,  are  all  valid.  The  dispositions  made  by  the  will,  of  the 
principal  and  income  of  the  $20,000  of  Mary  Corse's  one-fourth 
of  the  testator's  residuary  estate,  are  valid,  for  the  same  reason. 

The  surplus  of  the  shares  of  Mary  Corse  and  Israel  Corse 
junior,  beyond  the  $20,000  carved  out  of  each  share,  is  to  be 
paid  and  delivered  to  them  respectively  when  they  shall  arrive 
at  the  age  of  twenty-one.  These  are  immediate  gifts  of  the 
property.  And  there  is  xn  implied  trust,,  for  the  executors  and 
guardians  to  accumulate  the  income,  during  the  minorities  of 
the  legatees  respectively,  for  their  use  and  benefit ;  beyond  the 
portion  of  such  income  which  the  executors  and  testamentary 
guardians  shall  think  proper  to  apply  for  the  support  and  edu- 
cation of  these  minors,  in  the  meantime.  And  as  these  accu- 
mulations are  for  the  benefit  of  infants  who  were  in  esse  when 
such  accumulations  were  directed  to  commence,  and  must  ter- 
minate with  the  minorities  of  the  respective  legatees,  they  are 
valid.  All  the  testator's  interest  in  those  portions  of  the  property 
are  effectually  disposed  of  by  his  will,  whether  the  minors  do  oi 
do  not  attain  the  age  of  twenty-one. 

The  only  interest,  therefore,  which  Barney  Corse  had  in  the 
estate  of  his  father,  at  the  time  of  the  filing  of  the  bill  in  this 
cause,  must  depend  upon  a  remote  contingency ;  and  can  only 
vest  in  him  or  his  assigns,  as  an  interest  in  possession,  by  tha 
death  of  all  his  children  during  his  life.  For  the  contingent 
interest  which  was  given  to  him  by  the  original  will,  as  one  of 


1848.1  CASES  IN  CHANCERY.  5^1 


Haztun  u.  Corse. 


the  suiviving  heirs  of  the  testator,  in  the  $20,000  carved  out  of 
each  of  the  shares  of  his  brother  and  sisters,  in  case  such  brothel 
and  sisters,  or  either  of  them,  should  die  without  leaving  issue, 
is,  by  the  codicil,  given  to  his  children,  if  he  shall  have  any 
iiving  when  the  event  happens.  But  if  the  event  contemplated 
by  the  original  will  of  the  testator,  viz.  the  death  of  either  of 
the  sisters,  or  the  brother  of  Barney  Corse,  without  leaving 
issue,  should  happen  during  the  life  of  Barney,  and  after  the 
death  of  all  his  children,  he  would  be  entitled  to  some  interest 
in  the  capital  of  $20,000  of  the  share  of  the  brother  or  sister 
3ying  without  issue.  And  that  contingent  interest,  if  it  is  of 
any  value,  may  now  be  reached  by  this  creditor's  bill,  and  sold 
for  the  benefit  of  the  complainants,  if  they  are  in  a  situation  to 
OTosecute  a  creditor's  suit  against  him. 

z'    It  is  true,  as  I  have  before  observed,  the  testator  by  the  codicil  ) 
/  declares  that  it  is  his  will  and  intention  that  his  son  Barney  shall  / 
\^t,  in  any  event,  become  entitled  to  any  part  of  his  estate ;  and  \ 
he  therefore  revokes  the  contingent  limitation  over  to  those  who  / 
should  then  be  his  heirs,  so  far  as  Barney  is  concerned.  '  But 
the  original  will  directed  the  capital  of  the  $20,000,  in  the ' 
event  contemplated,  to  be  divided  among  those  who  should  be  \ 
the  testator's  heirs  at  the  happening  of  the  contingency  ;  and   \ 
in  the  proportions  in  which  they  would  take  his  real  estate  if  he    | 
had  died  seised  thereof  at  that  time.     And  the  share  which    / 
Barney  Corse  would  have  been  entitled  to  undei  the  original  [ 
will,  is  only  disposed  of  b)'  the  codicil  in  case  he  has  children 
living  ^t  the  time  of  the  death  of  the  brother  or  lister  without 
issue.    Barney,  therefore,  in  the  events  I  am  now  contempla- 
ting, would  still  be  entitled  to  an  interest  in  the  portion  of  the 
capital  of  the  $20,000,  not  effectually  disposed  of  by  the  will. 
And  he  would  take  his  interest  in  that  portion  of  the  capita  I,  not 
under  the  will  of  the  testator,  but  as  one  of  his  original  heirs  at 
law  and  next  of  kin  of  the  testator  at  the  'ime  of  his  death.  For  it 
IS  not  sufiicient,  to  deprive  an  heir  at  law  or  distributee  of  what 
comes  to  him  by  operation  of  law,  as  property  not  effect  ually 
disposed  of  by  will,  that  the  testator  should  have  pignified  his 
intention,  by  his  will,  that  his  heir  or  distribr.tee  should  not  in- 
Vol.  II.  66 
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lierit  ail}  part  jf  his  estate.     But  to  deprive  an  heir  or  distii' 

(  butee,  of  his  share  of  the  property  which  the  law  gi^es  him,  in 

/    case  of  intestacy,  the  testator  must  make  a  valid  and  effectual 

\    disposition  thereof  to  some  other  person.     (Derm  v.  Gaskin, 

'',  Cowp.  Rep.  657.) 

In  relation  to  the  fourth  of  the  estate  which  is  given  to  the  exec- 
utors, for  the  use  of  Barney  Corse's  family  during  his  life,  and  to 
his  children  and  issue  after  his  death,  it  is  effectually  disposed 
of  by  the  will  after  his  death,  even  if  he  should  die  without  issue. 
For  in  that  event  it  is  to  go  to  the  then  heirs  of  the  testator, 
under  the  provision  of  the  original  will  on  that  subject ;  and  in 
the  proportions  which  they  would  take  in  the  testator's  real 
estate  if  he  had  died  at  that  time.  So  that  if  all  the  descen- 
dants of  the  testator  should  be  dead,  his  collateral  heirs  then  in 
existence  would  take  the  property,  under  the  will.  And  those 
who  were  presumptively  entitled  to  this  ultimate  remainder  in 
fee,  would,  under  the  provisions  of  the  revised  (Statutes,  have  a 
right  to  the- income  of  that  fourth  of  the  estate,  if  the  issue  of 
Barney  Corse  should  become  extinct  before  the  time  appointed 
by  the  will  for  the  ultimate  remainder  in  fee  to  vest  in  posses- 
sion. But  there  may  be  some  contingent  interests  in  the  in- 
come of  the  other  shares,  in  the  event  of  the  death  of  all  the 
issue  of  Barney  Corse  in  his  lifetime,  in  which  he  will  be  enti- 
tled to  share ;  as  interests  in  the  testator's  property  not  effectu- 
ally disposed  of  by  the  will. 

It  is  evident,  however,  that  these  interests  of  Barney  Corse,  hi 
the  estate  of  his  father,  and  to  which  he  may  be  entitled  upon^ 
the  happening  of  the  contemplated  event,  are  so  very  remote  as 
not  to  be  worth  the  extra  costs  and  expenses  of  a  chancery  suit 
to  reach  them  by  a  creditor's  bill.  But  as  they  are  probably 
worth  something,  the  demurrer  of  the  executors  cannot  be 
allowed  upon  the  ground  that  the  judgment  debtor  had  no  in- 
terest whatever,  in  the  estate  of  their  testator,  at  the  time  of  the 
filing  of  the  original  or  the  supplemental  bill  in  this  cause.  I 
shall  therefore  proceed  to  consider  the  question  whether  the 
complainants  have  deprived  themselves  of  the  right  to  further 
prosecute  their  creditor's  bill  against  Barney  Corse,  and  against 
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his  estate  acqi  bed  subsequent  to  the  decree  in  bankruptcy,  by 
coming  in  and  proving  their  judgments,  as  debts,  under  the  pro- 
ceedings in  bankruptcy. 

Under  the  English  bankrupt  laws,  the  assignment  gives  to 
ihe  assignees  not  only  the  property  which  the  bankrupt  has  at 
the  time  of  the  assignment,  but  also  all  that  he  shall  afterwards 
acquire  or  become  possessed  of,  by  devise,  descent,  bequest,  or 
otherwise,  before  he  shall  have  obtained  his  certificate.  [Stat. 
6  Geo.  4,  ch.  16,  j§  63,  64.)  An  uncertificated  bankrupt,  under 
the  English  law,  is  therefore  mcapable  of  trading  or  contracting 
for  his  own  benefit ;  and  all  the  property  which  he  at  any  time 
acquires  belongs  to  the  assignee,  for  the  benefit  of  the  creditors 
who  come  in  and  prove  their  debts  under  the  proceedings  in  bank  • 
ruptcy.  {Martin  V.  OlHara,  Cowj).  Rep.  824.  Evans  y.  Mann, 
Idem,  569.  Ex  parte  Proudfoot,  1  Atk.  252.)  It  is  therefore  of 
very  little  use  for  a  cieditor,  in  England,  to  proceed  against  the 
uncertificated  bankrupt,  in  an  ordinary  suit,  where  he  has  a 
light  to  come  in  and  prove  his  debt  under  the  commission. 
Previous  to  the  statute  49  Geo.  3,  ch.  121,  §  14,  there  was  no 
positive  rule  of  law  prohibiting  a  creditor  of  the  bankrupt,  who 
had  proved  his  debt  for  a  special  purpose,  and  without  intending 
to  claim  a  dividend  of  the  estate,  from  proceeding  by  suit  against 
the  bankrupt  to  compel  payment  of  the  debt  which  had  thus 
been  proved.  Thus,  in  Ei;  parte  Salkeld,  (1  P.  Wms.  Rep. 
561,)  which  came  before  Lord  Mansfield  in  1719,  a  creditor  who 
had  come  in  and  proved  his  debt  to  prevent  the  bankrupt's  dis- 
charge,'where  he  thought  it  necessary  to  do  so  for  that  purpose, 
was  permitted  to  imprison  the  fraudulent  bankrupt,  upon  waiv- 
ing all  claim  to  his  estate  under  the  commission.  And  in  Ex 
part?  Capot,  ( West's  Ch.  Rep.  633,)  which  was  before  Lord 
Hardwick  about  twenty  years  afterwards,  his  lordship  allowed 
a  creditor,  who  had  not  only  proved  his  debt  but  had  received 
two  dividends  therfioa,  to  proceed  against  the  bankrupt  at  law ; 
upon  restoring  the  dividends,  and  electing  to  relinquish  all 
claim  to  his  estate  under  the  commission.  He  also  allowed  the 
creditor,  who  elected  to  relinquish  all  claim  to  the  bankrupt's 
estate,  to  move  his  debt  for  the  purpose  of  assenting  to  or  dissent 
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ing  from  the  granting  of  a  certificate.  But  the  chancellor,  in 
the  exercise  of  the  summary  power  which  he  had  over  suitors, 
previous  to  any  statutory  provision  on  the  subject,  would  com- 
pel a  creditor,  who  came  in  and  proved  a  debt  for  the  purpose 
of  getting  the  benefit  of  the  proceedings  under  the  commission, 
to  elect  between  that  and  other  remedies  for  the  recovery  of  his 
debt.  And  this  principle,  of  holding  parties  to  their  election, 
was  subsequently  followed  by  the  court  of  common  pleas,  in  the 
exercise  of  its  summary  jurisdiction  for  the  relief  of  the  bank- 
rupt's bail ;  although  there  was  then  no  statute  in  force  making 
.the  proof  of  a  debt,  under  the  commission  in  bankruptcy,  a  con- 
clusive election  not  to  proceed  at  law  ;  so  as  to  make  such  proof 
of  the  debt  a  bar  to  a  suit  therefor.  (See  Aylett  v.  Harford, 
2  W.  Black.  Rep.  1317.)  The  court  of  king's  bench,  however, 
in  the  case  of  Oliver  v.  Ames,  (8  T.  R.  364,)  refused  to  dis- 
charge a  bankrupt  out  of  custody,  upon  common  bail,  although 
the  plaintiff  had  proved  his  debt  under  a  commission  of  bank- 
ruptcy against  the  defendant,  and  had  received  a  dividend 
thereon.  But  that  court  enlarged  the  rule  upon  the  sheriff,  to 
bring  in  the  body  of  the  defendant,  in  order  to  enable  the  lat- 
ter to  apply  to  the  lord  chancellor  for  summary  relief. 

This  principle  of  holding  the  creditor,  who  had  come  in  and 
obtained  a  dividend  under  the  commission,  to, his  election,  pro- 
tected the  bankrupt  from  proceedings  at  law  against  him,  even 
if  he  had  not  obtained  his  certificate.  For  all  his  future  acqui- 
sitions being  liable  to  be  seized  by  his  assignees,  the  lord  chan- 
cellor held  that  the  two  remedies  of  the  creditor  were  inconsistent 
with  each  other ;  and  that  the  creditor  could  not  claim  under 
the  commission,  and  at  the  same  time  resort  to  a  different  rem- 
edy for  the  recovery  of  his  debt.  The  great  seal  therefore,  in 
the  exersise  of  its  jurisdiction  in  bankruptcy,  compelled  the 
creditor  to  abide  by  his  election  in  such  a  case ;  although  the 
proof  of  the  debt  under  the  commission  was  not  a  bar  at  law. 
But  the  statute  5  Goo.  2,  ch.  30,  §  9,  declared  that  if  a  second 
commission  issued  against  a  bankrupt,  who  had  previously  been 
discharged,  the  certificate  under  the  second  commission  should 
exempt  his  person  from  arrest  and  imprisonment,  but  that  bis 
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futuie  estate  and  effects  should  lemaLi  liable  to  his  creditors. 
The  question  hevefore  arose,  whether  a  bankrupt  who  had  been 
discharged  the  second  time,  but  whose  estate  did  not  yield  fifteen 
shillings  in  the  pound,  could  be  sued  at  law  to  recover  satisfac- 
tion out  of  his  subsequent  acquisitions  ;  or  whether  such  acqui- 
sitions belonged  to  the  assignees  in  bankruptcy,  under  the  second 
commission,  for  the  payment  of  the  debts  of  the  creditors  who  had 
come  in  and  proved  under  such  second  commission.  This  ques- 
tion was  presented  directly  to  the  court  of  king's  bench,  for  the 
first  time,  in  1793,  in  the  case  of  Philpott  v.  Corden,  (5  T.  R. 
287,)  and  that  court  decided  that  the  proper  way  to  reach  the 
future  acquisitions  of  the  bankrupt  was  by  an  action  at  law  ; 
although  it  was  not  directly  decided,  in  that  case,  that  the  as- 
signee under  the  second  commission  had  no  interest  in  the 
elfects  of  the  bankrupt  which  were  acquired  after  the  allowance 
of  his  certificate.  But  in  Hovil  v.  Browning,  (7  East's  Rep 
159.)  which  carrie  before  the  same  court  thirteen  years  after- 
wards, it  was  expressly  decided  that  the  future  acquisitions  of 
the  bankrupt  vested  in  the  assignees  under  a  third  commission ; 
the  creditors  under  the  second  commission  not  having  in  the 
meantime  reached  them  by  execution. 

Such  was  the  state  of  the  law  in  England  when  the  statute, 
49  Geo.  3,  c.  121,  was  passed.  The  14th  section  of  that  stat- 
ute declared  that  the  proving  of  a  debt  under  a  commission 
against  the  bankrupt,  should  be  deemed  an  election  by  the 
creditor  to  take  the  benefit  of  such  commission  with  respe6t  to 
the  debt  so  proved.  But  the  statute  made  no  provision  for 
vesting  in  the  assignees,  under  a  second  commission,  the  estate 
which  the  bankrupt  might  acquire  subsequent  to  the  allowance 
of  his  ^.econd  certificate.  The  question  then  arose,  whether 
the  act  was  a  bar  to  an  action  by  the  creditoi'  who  had  come 
in  and  proved  his  debt,  under  a  second  commission  which  had 
uot  produced  15  s.  in  the  pound.  This  question  first  came 
before  the  court  of  king's  bench,  about  five  years  after  the  pas- 
Rage  of  that  act,  in  the  case  of  Read  v.  Sowerhy,  (3  Maule  &• 
IS-lw.  Rep.  78.)  And  that  court  decided  that  the  14th  rection 
of  the  statute  referred  to  was  a  bar  to  an  action  fo'-  the  debt; 
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and  that  the  creditor  had  no  other  remedy,  for  the  lecovery  of 
his  claim,  than  that  which  the  proof  of  the  debt  under  the 
commission  gave  him.  The  same  question  came  before  Lord 
Eldon,  the  next  year,  in  Ex  parte  Hodgkinson,  (2  Rose's  B, 
.  Rep.  172.)  And  his  lordship  decided  that  the  acquisitions  of 
the  bankrupt,  after  the  granting'  of  his  cei'tificate  unde*  the 
second  commission,  did  not  vest  in  the  assignees,  although  the 
bankrupt's  estate  v?as  insuificient  to  pay  15  s.  in  the  pound ; 
that  each  creditor  might  bring  an  action  for  the  purpose  of 
reaching  such  subsequently  acquired  property ;  and  that  if  the 
bankrupt  pleaded  his  certificate,  the  creditor  might  I'eply  that 
it  was  a  certificate  under  a  second  commission  and  15  s.  in  the 
pound  had  not  been  paid.  (fS'ee  19  Ves.  293,  xS*.  C)  The 
question  again  came  before  Sir  John  Leach,  as  vice  chancellor, 
in  1821,  in  Ex  parte  Buckle,  (1  Glyn  Sf  Jam,.  Rep.  33,)  and 
his  honor  held  that  the  14th  section  of  the  statute  49  Geo.  3, 
ch.  121,  only  meant  that  the  fact  of  proving  the  debt  should  be 
a  conclusive  election  to  proceed  under  the  commission ;  and 
that  it  did  not  touch  the  ultimate  remedies  given  to  creditors 
who  fully  adopted  the  commission.  He  also  held  that  as  the 
bankrupt's  estate  did  not  pay  15  s.  in  the  pound,  a  creditor  who 
had  proved  his  debt  under  a  second  commission,  might  proceed 
by  action  against  the  bankrupt,  for  the  purpose  of  charging  the 
subsequently  acquired  estate.  ((See  also  Butler  v.  Hobson,  7 
Dowl.  Pr.  Cd.  163.) 

The  question  thus  in  conflict  between  the  two  courts  was 
obviated  by  the  statute,  6  Geo.  4,  c.  16  ;  which  repealed  all  the 
previous  laws  on  the  subject  of  bankruptcies,  and  consolidated- 
most  of  their  provisions  in  a  new  act.  That  act,  in  addition  to 
the  provisions  giving  to  the  assignees  of  an  uncertificated 
bankrupt  all  his  future  acquisitions,  until  his  creditors  who 
came  in  and  proved  their  debts  under  the  commission  were 
fully  satisfied,  gives  to  the  assignees  under  a  second  commission, 
which  does  not  produce  15  s.  in  the  pound,  the  future  acquisi- 
tions of  the  bankrupt,  for  the  benefit  of  the  creditors  who  have 
proved  theiii.debts.  And  it  gives  to  the  bankrupt  the  right  to 
plead  his  certificate  in  bar  ;  without  reference  to  the  questioi) 
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whether  it  was  granted  under  a  first  or  a  second  cornmission. 
{.See  Stat.  6  Geo.  4,  c.  16,  §§  63,  64, 126, 127.)  It  also  re-enacts 
the  provision  of  the  14th  section  of  the  statute  49  Geo.  3_  pro- 
hibiting a  creditor  who  has  instituted  any  part  against  the 
bankrupt  for  a  debt  provable  under  the  commission,  from 
proving  such  debt,  or  having  any  claim  entered  upon  the  pro- 
ceedings in  bankruptcy,  without  relinquishing  such  suit ;  and 
declares  that  the  proving .  or  claiming  a  debt  under  the  com- 
mission, by  any  creditor,  shall  be  deemed  an  election  by  the 
creditor  to  take  the  benefit  of  such  commission  in  respect  to 
the  debt  so  proved  or  claimed.  [Idem,  §  59.)  It  has  been  held 
however,  notwithstanding  this  provision,  that  the  proof  of  one 
separate  and  independent  debt  under  the  commission,  did  not 
deprive  the  creditor  of  an  uncertificated  bankrupt  of  the  right  to 
bring  a  suit  for  another  debt  which  had  not  been  claimed  or 
proved  under  such  commission.  {Hurley  v.  Greenwood,  5 
Barn.  &f  Aid.  95.)  In  the  case  last  referred  to,  the  court  of 
king's  bench  also  decided  that  proof  of  the  same  debt  under  a 
commission,  could  not  be  pleaded  as  a  har  to  an  action  to  re- 
cover the  debt  against  an  uncertificated  bankrupt ;  and  that 
*>j  fact  that  the  plaintiff  had  proved  his  debt  under  the  cora- 
iiission,  only  furnished  ground  for  an  application  to  the  court 
m  which  the  suit  was  pending,  to  stay  the  proceeding  ;  or  for 
an  application  to  the  great  seal  to  expunge  the  proof  of  the  debt. 
The  fifth  section  of  our  bankrupt  act  of  1841,  appears  to 
have  been  framed  with  a  view  to  obviate  some  of  the  difficul- 
ties which  had  arisen  under  the  English  bankrupt  laws.  For, 
instead  of  prohibiting  a  creditor  from  coming  in  and  proving  a 
debt,  under  the  proceedings  in  bankruptcy,  until  he  should  have 
relinquished  any  suit  which  he  had  previously  instituted  for 
the  recovery  of  that  debt,  as  he  is  bound  to  do  in  England, 
this  section  of  our  act,  of  1841,  declares  that  the  mere  act  of 
proving  a  debt  under  the  proceedings  in  bankruptcy,  shall  of 
Uself  be  deemed  a  surrender  of  all  proceedmgs  a  ready  com- 
menced, and  of  all  unsatisfied  judgments  already  obtained  on 
such  debt.  And,  instead  ,of  declaring  the  pi  oof  of  the  debt  to 
bean  election  by  the  r reditgr  to  take  the  benef t  of  the  pro- 
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reedings  in  bankruptcy  in  respect  to  such  debt,  our  statute 
declares  that  "  no  creditor,  or  other  person,  coming  in  and  prov- 
ing his  debt  or  other  claim,  shall  be  allowed  to  maintain  any 
suit  in  law  or  equity  therefor ;  but  shall  be  deemed  thereby  to 
have  waived  all  right  of  action  and  suit  against  such  bankrupt." 
(Owen  on  Bank.  App.  55.)  The  general  result  of  these  pro- 
visions would  have  been  the  same  as  those  of  the  English 
bankrupt  act,  for  which  they  were  a  substitute,  if  our  statute 
had  contained  the  other  provisions  of  that  act  in  relation  to  the 
future  acquisitions  of  the  bankrupt ;  where  he  does  not  succeed 
in  obtaining  his  discharge,  or  where  his  property  under  a 
second  commission  does  not  produce  15  s.  in  the  pound  of  tho 
debts  proved  and  allowed.  The  third  section  of  the  bankrupt 
act  of  1841  merely  declares  that  all  the  property  and  rights 
of  property  of  a  bankrupt,  who  shall  be  declared  such  by  a 
decree  of  the  court,  shall  by  mere  operation  of  law,  ipso  facto, 
from  the  time  of  such  decree,  be  deemed  to  be  divested  out  of 
him  and  vested  in  the  assignee  appointed  by  the  court.  Under 
tliis  section,  the  late  Judge  Story,  in  Ex  parte  Newhall,  (2 
Story's  Rep.  363,)  decided,  and  I  think  correctly,  that  the 
future  acquisitions  of  the  bankrupt,  subsequent  to  the  decree, 
belonged  to  the  bankrupt  and  not  to  his  assignee.  He  there 
says :  "  The  English  statutes  of  bankruptcy  go  further,  and 
vest  in  the  assignee  all  the  propeity  of  the  bankrupt  which 
comes  to  .him  by  descent,  distribution,  or  otherw^ise,  before  the 
discharge  is  obtained.  But  this  doctrine  stands  only  upon  the 
positive  language  of  those  statutes,  and  not  upon  any  general 
principles  of  law  applicable  to  the  subject."  And  Chief  Justice 
Shaw,  in  the  case  of  Fisher  y.  Currier,  (7  Mete.  Rep.  427,)  says: 
"  We  take  it  to  be  settled  that  the  property  of  a  bankrupt  which 
passes  to  his  assignee,  is  all  the  real  and  personal  property  and 
all  the  rights  of  property  vested  in  him  at  the  time  of  the  decree 
declaring  him  a  bankrupt;  and  that  after-acquired  property 
does  not  go  to  the  assignee."  This  was  said  in  reference  to 
the  rights  of  a  bankrupt  whose  discharge  had  been  refused 
by  the  proper  tribunal ;  which  was  the  case  then  under  con- 
sideration. 
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One  of  the  questions  presented  in  the  present  case  then,  is, 
whether  a  creditor  who  comes  in  and  proves  his  debt,  for  the 
purpose  of  opposing  the .  discharge  of  the  bankrupt,  because  he 
supposes  it  is  absolutely  necessary  to  prove  his  debt  to  author- 
ize him  to  make  such  opposition,  is  thereby  absolutely  barred 
from  all  claim  against  the  property  which  his  debtor  acquires 
subsequent  to  the  decree  in  bankruptcy ;  although  such  credi- 
tor succeeds  in  establishing  the  fact  that  the  proceedings  of  the 
bankrupt  were  fraudulent,  and  the  discharge  is  refused  on  that 
ground?  The  complainants  undoubtedly  supposed  it  was  ne- 
cessary to  prove  their  debts,  to  enable  them  to  oppose  the  dis- 
charge, as  they  have  averred  in  their  bill.  For  the  court  before 
which  the  proceedings  in  bankruptcy  of  their  debtor  were  pend  ■ 
ing,  had  decided,  in  the  matter  of  Brown  King's  bankruptcy 
(5  Law  Reporter,  320,)  that  creditors,  as  such,  could  not  file 
objections  and  contest  the  right  of  the  bankrupt  to  a  dischargo 
without  first  proving  their  debts.  I  am  inclined  to  think,  how- 
ever, this  was  an  erroneous  construction  of  the  statute  ;  and 
that  the  framera  of  the  law  intended  to  give  all  persons  inter- 
ested in  opposing  the  bankrupt's  discharge,  as  we',1  as  the  cred- 
itors who  had  proved  their  debts  against  him,  tuo  privilege  of 
appearing  and  contesting  his  right  to  such  a  discharge.  Indeed 
if  the  counsel  for  the  respondent  is  right  in  supposing  that  tlio 
proof  of  a  debt,  under  the  proceedings  in  bankruptcy,  is  ail  abso- 
lute bar  to  all  claims  upon  the  future  acquisitions  of  the  bank- 
rupt, even  when  the  discharge  is  denied,  those  who  have  no; 
proved  their  debts  are  the  only  class  of  creditors  who  have  any 
interest  in  opposing  the  bankrupt's  discharge.  For,  in  that 
case,  it  must  be  a  matter  of  entire  indifference  to  those  creditors 
who  have  proved  their  debts,  whether  the  discharge  is  or  is  not 
granted  ;  as  their  rights  would  be  precisely  the  same  in  either 
event.  And  it  would  be  absurd  to  suppose  that  the  framers  of 
the  act  had  made  this  provision,  authorizing  the  creditors  who 
had  proved  their  debts  specially,  and  all  other  persons  in  inter- 
eat  gene)  ally,  to  come  in  and  oppose  the  discharge,  if,  by 
another  provision  of  the  same  statute,  the  mere  fact  of  having 
proved  their  debts  was  to  deprive  them  of  all  claim  upon  tha 
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person  or  future  acquisitions  of  the  bankrupt,  even  if  their  op- 
position to  the  discharge  was  successful.  I  conclude,  therefore, 
notwithstanding  the  general  language  contained  in  the  fifth 
section  of  the  act — that  the  creditors  who  come  in  and  prove 
their  debts  shall  not  be  allowed  to  maintain  any  suit  at  law  or 
in  equity  therefor— the  lawmakers  did  not  intend  that  the 
proving  of  debts,  by  creditors,  should  be  an  absolute  abandon- 
ment of  all  claim  against  the  future  acquisitions  of  their  debtor, 
if  his  discharge  was  refused,  or  if  it  was  void  for  any  of  the 
frauds  specified  in  the  act ;  but  merely  that  the  'proving  of 
debts,  under  the  decree,  should  be  considered  as  a  waiver  of  the 
right  of  the  creditors  to  institute  any  suits  or  proceedings,  at 
law  or  in  equity,  which  were  in  any  way  inconsistent  with  the 
election  of  such  creditors  to  obtain  satisfaction  of  their  debts 
out  of  property  of  the  bankrupt  under  the  decree  ;  and  as  a 
consent  to  be  bound  by  the  discharge,  in  case  the  bankrupt 
should  obtain  one  which  was  not  impeachable  for  fraud  or  wil- 
ful concealment  of  his  property. 

This  construction  of  the  bankrupt  act,  would  of  course  pro- 
tect the  bankrupt  from  any  proceedings  against  him,  at  law 
or  in  equity,  until  it  should  be  finally  settled  that  he  was  not 
entitled  to  a  discharge.  In  case  a  discharge  was  granted,  it 
would  likewise  protect  him  against  the  claims  of  fiduciary  cred- 
itors, who  had  come  in  and  proved  their  debts  under  the  decree 
in  bankruptcy;  as  the  supreme  court  of  the  United  States  de- 
cided in  the  case  of  Chapman  v.  Forsyth,  (2  How.  U.  S.  Rep. 
202.)  And  it  would  probably  prevent  foreign  creditors,  who 
had  come  in  and  proved  their  debts  under  the  proceedings  in 
bankruptcy,  from  instituting  suits  in  another  country,  againsi 
a  discharged  bankrupt,  if  his  discharge  was  not  traudulently 
obtained.  Foi  even  foreign  tribunals  might  consider  such  c\ 
waiver  of  all  right  of  action  and  suit,  either  at  law  or  in  equity, 
by  the  creditors  who  had  come  in  and  taken  their  chances  for 
ii  dividend  of  the  estate  of  the  discharged  bankrupt,  to  be  bind- 
ing upon  such  creditors  there,  as  well  as  here  ;  although  the 
discharge,  itself,  without  such  a  waiver,  might  have  no  binding 
(force  beyond  the  limits  of  the  United  States.     This  rational 
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constiuotiou,  which  I  am  disposed  to  put  upon  this  provision  of 
the  statute,  would  not,  however,  deprive  creditors  who  had  come 
in  and  proved  their  debts,  but  who  had  successfi:  Lly  resisted  the 
fraudulent  bankrupt's  discharge,  of  all  claim  to  his  future  ac- 
quisitions. Nor  would  it  deprive  them  of  the  right,  which  is 
given  under  the  fourth  section  of  the  act,  to  impeach  the  dis 
charge,  for  fraud  or  wilful  concealment  of  property,  in  case  audi 
fraud  should  be  discovered  after  the  discharge  had  been  ob- 
tained ;  where  they  had  not  litigated  the  question  of  fraud  upon 
the  proceedings  in  bankruptcy,  so  as  to  be  estopped,  by  the 
decision  of  the  court  or  jury,  from  setting  up  the  same  matter 
again.  And  it  would  give  full  effect  to  the  12th  section  of  the 
bankrupt  act,  relative  to  the  payment  of  seventy-five  per  cent 
upon  debts  proved  under  a  second  decree  in  bankruptcy  ;  so  as 
not  to  bar  the  creditors  of  all  right  to  future  acquisitions,  where 
such  creditors  had  come  in  and  proved  their  debts  for  the  pur- 
pose of  showing  that  the  bankrupt's  assets  were  not  suflBcient  to 
pay  15s,  in  the  pound. 

I  am  not  aware  that  this  question  has  before  arisen  and  been 
directly  decided  in  this  country  ;  though  several  judges,  when 
speaking  in  reference  to  suits  by  creditors,  while  the  proceedings 
in  bankruptcy  were  pending,  and  before  a  final  decision  of  the 
court  denying  the  bankrupt's  application  for  a  discharge,  have 
said  that  a  creditor  who  had  come  in  and  proved  his  debt  could 
not  sue  the  bankrupt.  And  the  conclusion  to  which  I  have 
arrived  has  not  been  come  to  without  considerable  hesitation. 
But  my  opinion  is  founded  upon  the  fact,  that  to  give  the  con- 
struction to  the  general  language  of  the  fifth  section  of  the 
bankrupt  act' which  is  contended  for  by  the  counsel  for  the  re- 
spondents, would  be  to  make  that  provision  of  the  statute 
wholly  inconsistent  with  the  evident  intention  of  the  lawmakers ; 
as  evinced  by  several  other  provisions  of  the  same  act. 

This,  however,  does  not  dispose  of  the  case  now  before  me, 
in  favtfr  of  the  appellants.  For,  upon  another  ground,  I  think 
the  supplemental  bill  cannot  be  sustained.  The  original  bill  of 
the  complainants  was  founded  upon  a  judgment  recovered  pre- 
vious to  the  decree  in  bankruptcy ;  and  it  was  filed  before  thej 
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came  in  and  proved  their  debts  under  the  decree  And  when 
those  debts  were  proved,  the  proceedings  in  baniiiupicy  were 
still  pending.  It  could  not  be  known,  therefore,  when  the  com- 
plainants came  in  and  proved  their  debts,  that  the  discharge  of 
the  bankrupt  would  be  denied.  And  it  was  utterly  inconsistent 
with  the  evident  intent  and  meaning  of  the  fifth  section  of  the 
bankrupt  act,  that  the  complainants  should  retain  the  lien  they 
had  acquired  upon  the  property  of  the  bankrupt,  by  the  filing 
of  their  creditor's  bill,  so  as  to  enable  them  to  prosecute  tha* 
suit  to  effect  if  the  discharge  should  be  subsequently  denied 
The  statute  does  not  merely  suspend  suits  in  the  situation  it. 
which  they  are  at  the  time  the  creditors  come  in  and  prov* 
their  debts.  But  all  proceedings  which  have  been  commence<^ 
before  that  time  are  absolutely  relinquished,  surrendered,  an«l 
discontinued  ;  by  the  mere  act  of  proving  the  debt  for  the  reco"- 
ery  of  which  such  proceedings  were  instituted.  In  the  case  o' 
Everett  v.  Derby,  (5  Law  Reporter,  225,)  before  the  district 
court  of  the  United  States  for  the  state  of  Maine,  Judge  Ware 
says,  "  where  a  suit  has  been  commenced,  for  the  recovery  of 
the, debt,  before  the  proof  is  made  under  the  decree  in  bankrupt- 
cy, the  proving  of  the  debt  operates  as  a  surrender,  ipso  jure, 
of  the  action ;  and  is  a  bar  to  any  further  proceedings  in  that 
suit." 

In  this  case,  the  suit  upon  the  original  bill  of  the  complaiii- 
ants,  by  the  proof  of  their  debts  under  the  decree  in  bankruptcy, 
had  been  surrendered  and  discontinued,  at  the  time  the  plea  of 
the  defendant  Barney  Corse  was  put  in.  Instead  of  pleading 
the  proof  of  the  debts  in  bar,  therefore,  he  should  have  applied 
to  'he  vice  chancellor  to  dissolve  the  injunction  and  to  stay  all 
further  proceedings  in  the  suit ;  upon  the  ground  that  such  suit 
was  discontinued,  as  to  him,  by  operation  of  law.  And  the 
complainants  should  not  have  taken  issue  upon  a  plea  whi  ^h 
was  undoubtedly  true,  at  the  time  it  was  pleaded,  and  when 
the  replication  thereto  was  filed  ;  but  they  should  have  applied 
to  have  the  plea  taken  off  the  files,  and  to  have  the  suit  dis- 
missed upon  the  records  of  the  court,  without  costs  as  to  the 
oankrupt,     And  as  they  had,  by  their  own  act,  rendered  it  im- 
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to  proceed  any  ferther  in  the  suit  as  to  tLc  other 
defendants  therein-,  they  should  immediately,  upon  proving 
their  debts  under  the  decree  in  bankruptcy,  have  dismissed 
their  bill  as  to  them. 

The  decree  of  the  vice  chancellor  allowing-  the  demurrers, 
and  dismissing  the  supplemental  bill  as  to  the  respondents, 
must  therefore  be  affirmed  with  costs. 


Smith,  adm'r,  <fcc.  vs.  Kearney. 

Where  a  legatee  or  distributee  of  an  estate  owes  a  debt  to  the  testator,  so  much  of 
such  debt  aa  can  be  collected  by  the  executor,  including  the  interest  due  at  the 
testator's  death,  is  to  be  considered  and  treated  as  a  part  of  the  capital  of  the  estate ; 
and  must  be  apportioned  and  distributed  accordingly. 

If  the  -whole  amount  of  such  debt,  and  interest,  can  be  collected  or  received,  by 
the  retainer  of  the  income,  by  the  administrator,  the  interest  which  has  accrued 
upon  the  amount  which  was  due  at  the  death  of  the  testator  is  properly  distribu- 
table among  those  who  have  present  interests  in  the  personal  estate  of  the  tes- 
tator ;  and  the  sum  due  at  the  death  of  the  testator  is  to  be  considered  and  treated 
as  a  part  of  the  capital  of  his  personal  estate. 

But,  in  such  a  case,  it  would  be  inequitable  in  reference  to  the  rights  of  persons  to 
whom  the  testator  has  bequeathed  life  interests  in  his  estate,  for  the  administrator 
to  invest  as  capital,  for  the  benefit  of  the  remaindermen,  from  the  time  it  was 
retained,  the  whole  amount  received  and  retained  on  account  of  the  debt  due  to 
the  estate,  during  the  life  of  the  debtor.  On  the  contrary,  a  proportionate  part  of 
the  receipts,  subsequent  to  the  death  of  the  testator,  where  the  whole  debt,  with 
the  interest  which  has  accrued  thereon  after  his  death,  cannot  be  collected,  should 
be  considered  as  interest  accrued  and  received  upon  the  capital  of  the  estate ;  and 
should  be  paid  over  to  those  who  are  entitled  to  life  interests  in  such  capital. 

i^nd  the  proper  way  lo  apportion  partial  payments  between  the  persons  entitled 
to  the  life  interests,  and  the  remaindermen,  in  such  a  case,  is  to  consider  as  capital, 
so  much  of  the  amount,  as  with  the  legal  interest  thereon  from  the  death  of  the  tes- 

I  tator,  will  produce  the  whole  principal  and  interest  collected  and  which  is  to  be 
apportioned. 

In  distributing  a  fund  received  and  retained,  by  the  executor,  on  account  of  a  debt 
due  from  a  legatee  or  distributee,  to  the  estate  of  the  decedent,  where  the  legatees 
and  the  widow,  and  the  next  of  kin  of  the  testator,  had  a  vested  interest  in  such 
debt  from  the  time  of  his  death,  although  the  contingency  upon  the  happening  o*" 
which  that  interest  was  to  vest  in  possession  did  not  occur  until  some  of  them 
were  dead,  the  executor  must  appoi-tion  the  same,  among  the  legatees,  and  widow 
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and  next  of  kin,  and  those  who  may  be  their  representatives  from  time  to  time,  in 
the  same  irianner,  or  rather  so  as  to  produce  the  same  effect,  as  if  the  fun  1  had 
been  received  and  retained  by  such  executor  immediately  after  the  death  cf  th« 
testator. 

The  contingent  right  which  a  person  has  in  the  estate  of  another,  arising  from  the 
chance  that  he  may  be  entitled  to  a,  share  in  such  estate,  as  one  of  the  next 
of  Itin  of  the  owner  thereof,  should  he  outlive  him,  is  only  a  bare  possibility, 
unaccompanied  by  any  interest  during  the  life  of  such  owner ;  and  it  cannot  be 
reached  by  a  creditor's  bill. 

The  right  of  an  executor  or  administrator  to  retain  the  whole,  or  a  part,  of  a  legacy, 
or  distributive  share,  in  discharge  or  satisfaction  of  a  debt  due  from  the  legatee  or 
distributee  to  the  estate,  is  not  only  consistent  with  the  soundest  principles  of 
equity,  but  is  perfectly  well  settled  by  the  adjudications  of  the  courts. 

This  right  of  retainer  depends  upon  the  principle  that  the  legatee  or  distributee  ia 
not  entitled  to  his  legacy,  or  distributive  share,  while  he  retains  in  his  own  hands  a 
part  of  the  funds  out  of  which  that  and  other  legacies  or  distributive  shares  ought 
to  be  paid,  or  which  is  necessary  to  extinguish  other  claims  on  those  funds.  An-l 
it  is  against  conscience  that  he  should  receive  any  thing  out  of  such  funds  withoB* 
deducting  therefrom  the  amourit  of  the  funds  which  is  already  in  his  hands,  !^ 
a  debtor  to  the  estate.  And  the  assignee  of  the  legatee,  or  distributee,  in  such  a 
case,  takes  the  legacy  or  distributive  share  subject  to  the  equity  which  existed 
against  it  in  the  hands  of  the  assignor. 

But  this  principle  of  equitable  retainer  does  not  apply  to  a  fund  arising  from  the 
iSie  of  real  estate  which  descended  to  the  debtor-as  one  of  the  heirs  at  law  of  the 
testator;  and  which  real  estate  has  been  converted  into  personalty  by  accident, 
or  because  the  valid  portions  cf  the  will  could  not  be  carried  into  effect  in  any 
other  way  than  by  a  sale  of  the  land. 

The  proceeds  of  real  estate,  thus  converted  into  personalty,  are  still  to  be  considered 
as  real  estate,  and  as  in  no  way  connected  with  the  funds  which  come  to  the  hands 
of  the  executor  for  the  purposes  of  the  will. 

Neither  does  the  right  of  equitable  retainer,  on  the  part  of  the  executor,  extend  to 
an  interest  in  the  proceeds  of  real  estate  which  has  not  come  to  the  debtor  under 
the  will  of  the  testator,  nor  as  one  of  his  heirs  at  law ;  but  which  has  been  derived 
from  another  person,  to  whom  such  estate  had  previously  descended  as  one  of  the 
heirs  of  the  testator. 

Where  a  power  in  trust,  to  an  executor  to  sell  the  real  estate  of  the  testator,  upon  the 
death  of  the  widow,  for  the  benefit  of  legatees,  is  an  imperative  power,  the  estate 
is  in  equity  to  be  considered  as  converted  from  the  death  of  the  widow ;  so  as  to 
^ive  the  legatees  the  same  interest  in  the  rents  and  profits,  until  the  estate  is  ac- 
tually sold,  as  they  would  have  had  in  the  interest  of  the  proceeds  of  the  sale  if 
«uch  sale  had  been  made  immediately  upon  the  death  of  the  widow. 

This  was  an  application,  on  the  part  of  the  complainant,  un- 
der a  reservation  made  in  a  decree  in  this  cause,  for  directions 
as  to  the  distribution  of  a  portion  of  the  fund  in  his  hiinds.  aa 
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administrator  with  the  will  annexed,  and  as  substituted  trrstee 
in  the  place  of  the  executors  of  John  Clendining,  deceased. 

The  testator  died  in  1836,  leaving  a  widow,  and  six  children, 
John,  James,  Sarah  the  wife  of  William  Hogan,  Margaret  the 
wife  of  H.  W.  Bulkley,  Letitia  the  wife  of  Stuart  Mollan,  and 
Jane  who  subsequently  married  Edward  Kearney,  his  only 
heirs  at  law.  The  provisions  of  the  will  of  the  testator  are 
stated  in  the  report  of  the  decision  of  this  court,  upon  the  bill 
filed  by  the  fdrmer  administrator  with  the  will  annexed,  for  the 
construction  and  determination  of  the  validity  of  certain  pro- 
visions of  the  will,  which  were  then  in  controversy,  (^ee  De 
Peyster  v.  Clendining,  8  Paiges  Rep.  296.) 

At  the  time  of  the  death  of  the  testator,  in  1836,  his  son  John 
Clendining,  junior,  was  indebted  to  him  in  a  very  large  sum, 
for  a  balance  due  to  a  former  partner  of  the  son,  in  relation  to 
their  partnership  transactions ;  which  balance  had  been  assign- 
ed to  the  testator,  by  such  former  partner  of  the  son.  In  Octo- 
ber, 1838,  the  administrator,  with  the  will  annexed  filed  a  bill, 
in  this  court.,  before  the  vice  chancellor  of  the  first  circuit,  foi 
the  recovery  of  the  assigned  debt  thus  due  to  the  estate  of  the 
testator ;  and  in  April,  1839,  the  vice  chancellor  made  a  decree 
in  that  cause,  against  John  Clendining,  jun.,  for  the  payment  of 
about  $106,000,  with  interest  and  costs.  An  execution  was 
afterwards  issued  upon  that  decree,  for  the  collection  of  the 
amouQt  thereof,  but  was  returned  by  the  sheriff  entirely  unsat- 
isfied. 

In  April,  1837,  Lord  &  Corbett  obtained  a  judgment,  in  the 
supreme  court,  against  John  Clendining,  junior,  for  about 
$43,000,  for  a  debt  due  from  him  to  them  ;  upon  which  judg- 
ment an  execution  was  issued  and  was  returned  wholly  un- 
satisfied. And  in  May,  1838,  as  a  collateral  security  for  the 
payment  of  that  judgment,  Clendining  assigned,  to  Lord  &  Cor- 
bett, all  his  right,  claim  and  interest  in  the  estate  of  his  father, 
whether  the  will  was  or  was  not  valid.  Subsequent  to  this 
f.ssignment,  and  previous  to  1840,  Letitia  Mollan,  one  of  the 
uaughters  of  the  testator,  died,  without  issue,  leaving  her  hus- 
band surviving.    And  i  i  November,  1840,  F.  De  Peyster,  the 
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then  administrator,  with  the  will  annexed,  of  John  Clendining 
deceased,  and  who  had  then  been  also  appointed  trustee,  undei 
the  decree  of  this  court,  of  June,  1840,  made  pursuant  to  the  de- 
cision reported  in  the  8th  voluine  of  Paige's  reports  before  referred 
to,  filed  a  creditor's  bill  against  John  Clendining  the  younger;  to 
which  bill  Lord  &,  Corbett  were  also  made  parties  defendant?. 
That  bill  stated  the  making  of,  the  decree  in  favor  of  the  then 
complainant,  against  John  Clendining  the  younger,  for  the  debt 
due  to  the  testator,  and  .the  return  of  the  execution  upon  that 
decree  unsatisfied,  the  judgment  of  Lord  &  Corbett,  and  the  as- 
signment to  them  of  the  interest  of  their  judgment  debtor  in  his 
father's  estate,  as  collateral  security  for  the  payment  of  that  j  udg- 
ment.  It  also  stated  the  death  of  the  testator ;  the  making  of  his 
will ;  the  bequest  of  the  income  of  the  proceeds  of  one -seventh  of 
the  testatdr's  real  and  personal  estate,  to  John  Clendining  the 
younger ;  the  filing  of  the  bill  by  the  administrator  with  the 
will  annexed,  for  the  settlement  of  the  questions  as  to  the  con 
struction  and  validity  of  the  several  provisions  in  the  will  which 
were  in  dispute  between  the  widow  and  heirs ;  the  making  of 
the  decree  in  this  court  in  June,  1840  ;  and  the  particular  pro- 
visions of  that  decree,  which  were  inserted  therein,  as  directed 
in  the  reported  decision  of  the  chancellor.  The  complainant  in 
such  creditor's  bill  also  claimed  and  insisted  that  the  share  or 
portion  of  John  Clendining  the  younger  in  the  estate  of  his 
father,  as  declared  by  the  decree  of  the  chancellor,  was  subject 
to  the  payment  and  satisfaction  of  the  debt,  due  to  the  estate, 
as  ascertained  and  settled  and  directed  to  be  paid,  by  the  decree 
of  the  vice  chancellor ;  and  that  the  complainant  had  an  equi- 
table right  to  retain  the  share  of  the  proceeds  and  income, 
decreed  by  the  chancellor  to  belong  to  John  Clendining  the 
younger,  and  apply  them  towards  the  satisfaction  of  the  debt 
which  the  latter  owed  to  the  estate,  whether  the  same  belonged 
to  him  as  devisee,  or  legatee,  or  as  one  of  the  heirs  of  the  testa- 
tor, or  otherwise  :  and  that  neither  he,  nor  Lord  &  Corbett  33 
his  assignees,  had  any  right  or  claim  to  that  share  of  the  estate 
or  any  part  thereof,  until  the  debt  due  to  the  estate  was  fulljf 
eansfied.    And  the  conif  lainant,  in  addition  to  the  usual  prayci 
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in  a  creditor's  bill,  prayed  for  such  further  or  other  relief  in  the 
piemisea  as  should  be  just. 

John  Clendining  the  younger  suffered  that  bill  to  be  taken 
as  confessed  against  him ;  but  Lord  &  Corbett  appeared  and 
answered,  and  the  ca!use  was  heard  upon  pleadings  and  proofs 
as  against  them,  before  the  assistant  vice  chancellor  of  the  first 
circuit.  In  January,  1842,  he  made  a  decree  directing  the 
defendant,  John  Clendining,  to  pay  the  amount  of  the  former 
decree  with  interest  and  costs ;  and  in  case  of  non-payment, 
that  the  complainant  should  be  authorised  to  have,  take  and 
retain  to  himself,  all  and  singular  the  portion  which  by  the  will 
of  John  Clendining  the  elder  was  given  to  his  son  John,  and 
also  all  that  portion  of  the  personal  estate  of  the  testator  which 
by  the  decree  of  the  chancellor  was  decreed  to  the  testator's 
son  John,  as  heir  at  law  and  distributee  of  the  personal  estate, 
and  also  of  all  and  every  such  portion  thereof  as  might,  by  any 
of  the  contingencies  mentioned  in  the  chancellor's  decree,  belong 
to  him  as  such  heir  ;  to  be  applied  to  the  payment  of  the  debt 
and  costs  due  to  the  complainant  as  administrator  and  repre- 
sentative of  the  estate.  And  prohibiting  each  and  every  of  the 
defendants  in  that  suit  from  instituting  any  proceedings  against 
the  complainant  for  retaining  and  applying  such  share  or  por- 
tion in  that  manner,  until  the  debt  and  costs  should  be  fully 
satisfied.  The  decree  also  provided  for  the  payment  of  the 
wirplus,  if  any,  to  Lord  <fc  Corbett,  as  the  assignees  of  the  m- 
terest  of  John  Clendining  the  younger  in  his  father's  estate. 

In  May,  1843,  Margaret  Clendining,  the  widow  of  the  testa- 
tor, died ;  without  having  executed  the  power  given  her  by  the 
will,  to  dispose  of  the  plate  and  household  furniture  among  the 
ehillren  of  the  testator.  And  other  questions  having  arisen  in 
consequence  of  her  death,  and  the  death  of  Letitia  MoUan,  in 
relation  to  the  sale  of  the  farm,,  and  as  to  the  distribution  of  the 
household  furniture  and  plate,  and  the  right  to  the  rents  and 
profits  of  the  farm,  subsequent  to  the  death  of  the  widow  and 
before  an  actual  sale  thereof  could  be  made,  a  petition  was  pre- 
Bented  to  the  chancellor,  in  the  suit  before  him,  pursuant  to  .lie 
reservation  in  his  decree  authorizing  the  same,  for  further  in- 
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structions  and  directions  in  the  premises.  He  thereupon  decided 
that  the  reversionary  interest  in  the  testator's  plate  and  house- 
hold furniture  was  not  undisposed  of  by  the  wili,  in  the  event 
which  had  happened ;  that  the  power  to  the  widow,  to  malce 
Buch  disposition  thereof  as  slie  pleased  among  the  children  of  the 
testator,  at  her  death,  gave  her  a  life  estate  therein,  with  a  power 
of  appointment,  which  was  imperative  under  the  provisions  of  the 
revised  statutes  relative  to  powers,  (1  R.  &  734,  §  96,)  to  appoint 
this  portion  of  the  testator's  personal  estate  among  his  surviving 
children  at  her  death  ;  and  that  the  trustee  having  died,  leav- 
ing the  power  unexecuted,  the  court  of  chancery  was  bound  to 
decree  an  execution  of  the  power,  in  favor  of  all  the  surviving 
children  of  the  testator  equally;  under  the  provisions  of  the 
100th  section  of  the  article  of  the  revised  statutes  relative  to 
powers.  He  also  decided  that,  as  the  power  to  the  executors 
to  sell  the  farm  at  the  death  of  the  widow  was  imperative,  the 
persons  beneficially  interested  in  the  execution  thereof  were  en- 
titled to  the  rents  and  profits  of  the  farm,  from  the  death  of  the 
widow  until  it  was  actually  sold  ;  and  that  in  equity  it  must 
be  considered  as  converted  into  personal  estate  from  the  time 
of  the  widow's  death,  although  the  legal  title  nominally  passed 
by  descent  to  the  heirs  at  law  of  the  testator,  under  the  provis- 
ions of  the  revised  statutes  on  that  subject,  until  the  actual  ex- 
ecution of  the  power.  The  chancellor  likewise  held  that  the 
power  in  trust,  to  sell,  extended  to  the  whole  of  the  testator's 
interest  in  the  farm  ;  and  that  the  death  of  Letitia  MoUan, 
without  issue,  did  not  render  the  power  of  sale  as  to  her  undi- 
vided two-sevenths  of  the  farm  void.  But  as  the  trust  in  rela- 
tion to  the  proceeds  of  that  part  of  the  premises  had  failed,  by 
her  death  without  leaving  issue,  that  portion  of  the  proceeds  of 
the  sale,  and  two-sevenths  of  the  rents  and  profits,  subsequent 
to  the  death  of  the  widow  and  before  the  actual  conversion  of 
the  farm  into  pei;sonal  estate,  for  the  purposes  of  the  will,  was 
distributable  immediately  among  all  the  heirs  at  law  of  the 
testator,  or  their '  representatives ;  as  an  interest  in  the  real 
estate  of  the  testator  not  legally  and  effectually  disposed  of  bj; 
the  will.     A  decretal  order  was  accordingly  made,  for  the  dis- 
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tribution  of  tlie  plate  end  household  furniture,  or  the  pioceeds 
thereof,  and  of  the  proceeds  of  the  sale  of  the  farm  when  re- 
ceived, and  of  the  compensation  for  a  part  of  the  farm  which 
had  been  taken,  by  the  water  commissioners,  for  the  use  of  the 
Croton  aqueduct.  But  that  decretal  order  directed  that  the 
sliare  of  the  proceeds  belonging  to  John  Clendining  the  younger 
should  be  taken,  and  retained  by  the  administrator,  and  trustee, 
pursuant  to  the  directions  of  the  decree  of  the  assistant  vice 
chancellor  of  the  first  circuit  in  relation  thereto ;  and  subject  to 
the  further  order  of  the  chancellor,  if  any  question  should  arise 
as  to  the  distiibution  of  the  part  of  the  proceeds  thus  retained. 
The  administrator  and  trustee  of  the  estate  Of  the  testator 
having  resigned  his  trusts,  and  Floyd  Smith  having  been  sub- 
stituted in  his  place  in  those  trusts,  and  as  the  complainant  in 
Jiis  suit,  Lord  &  Corbett  gave  him  notice  that  they  claimed 
to  be  entitled  to  receive  from  him  one-fifth  of  two-sevenths  of 
the  proceeds  of  the  Sharon  farm,  being  John  Clendining  the 
younger's  share  thereof;  and  that  their  claim  was  founded 
upon  their  judgment  against  him,  which  they  insisted  was  a 
prior  lien  upon  the  premises  sold,  and  also  upon  theii'  assign- 
ment of  all  his  interest  in  his  father's  estate.  The  complainan: 
thereupon  presented  this  petition,  asking  the  direction  of  the 
•.hancellor  in  the  premises ;  and  he  gave  notice  of  the  application, 
,  not  only  to  the  solicitor  of  Lord  <fe  Corbett,  but  also  to  the 
several  parties  claiming  interests  in  the  estate  cf  the  testator, 
under  the  will,  or  otherwise.  Lord  <fc  Corbett  appeared  be- 
fore the  chancellor,  by  their  solicitor  and  counsel,  upon  the  ap- 
plication, and  produced  an  affidavit  stating  the  recovery  of  their 
judgment,  and  the  return  of  the  execution  unsatisfied,  and  the 
assignment  to  them,  and  also  showing  that  in  October,  1840, 
they  filed- a  creditor's  bill  against  John  Clendining  the  younger, 
before  the  vice  chancellor  of  the  first  circuit,  founded  upon  such 
judgment,  and  the  return  of  their  execution  unsatisfied  ;  which 
suit  was  still  pending.  Undei'  these  proceedings  Lord  &  Cor- 
^tt  claimed  that  they  were  entitled  to  one-sixth  of  two-seventha 
of  the  proceeds  of  the  furm,  v/hich  would  otherwise  have  be- 
longed t(,  John  Clendining  the  younger,  as  one  of  tfip  heiif  at 
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law  of  his  father ;  and  to  one-fifth  of  one  other  sixth  of  the 
same  two-sevenths,  which  he  would  otherwise  have  been  enti- 
tled to  as  one  of  the  heirs  at  law  of  his  deceased  sister,  Letitia 
Mollan.  They  claimed  also  that  they  were  entitled  to  all  the 
income  of  the  estate,  received  by  the  administrator  and  trustee 
for  the  share  of  John  Clendining  the  younger,  after  the  assign- 
ment to  them  and  before  the  making  of  the  decree  of  the  assist- 
ant vice  chancellor  ;  that  such  decree  was  merely  prospective, 
and  referred  only  to  the  future  income ;  and  that  the  former 
administrator  and  trustee,  and  the  heirs  at  law  of  the  testator, 
had  recognized  the  rights  of  Lord  &  Corbett  by  consenting  to 
the  paying  over  to  them  of  one-sixth  of  two-sevenths  of  the  pro- 
ceeds of  the  part  of  the  farm  takea  by  the  water  commissioners. 
Lord  &  Corbett  were  not  parties  to  the  suit  before  the  chancel- 
lor; but  they  stipulated  in  writing  to  abide  by  the  order  oi 
decree  of  the  chancellor,  to  be  made  upon  the  petition,  witli 
liberty  to  appeal  therefrom  if  they  thought  proper  to  do,  so. 

M.  Hoffman,  for  the  complainant,  and  for  the  surviving  leg- 
atees and  devisees  of  the  testator,  and  for  the  administrator  of 
the  widow. 

J.  L.  Mason,  foi  the  administrator  of  Margaret  Bulkley  de- 
ceased, and  for  her  children. 

E.  H.  Owen,  for  Lord  &  Corbett,  the  assignees. 

The  Chancellor.  The  funds  in  the  hands  of  the  trustee, 
and  those  which  are  hereafter  to  be  received  by  him,  consist  of 
the  following  items :  First,  the  income  of  one-seventh  of  the 
proceeds  of  the  residuary  real  and  personal  estate  of  the  testa- 
tor, which  was  devised  and  bequeathed  to  the  executors  in  trust 
fnr  John  Clendining,  jun.  for  life.  Second  ;  that  portion  of  the 
two-sevenths  of  the  personal  estate  of  the  f  Jecedent  which  was 
not  legally  and  effectually  disposed  of  by  tlie  will,  upon  the 
contingency  which  has  actually  occurred— the  death  of  Letitia 
Mollan  without  leaving  issue — .vhich  belonged  to  John  Cle» 
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diniug,  jun.  as  one  of  the  next  of  kin  of  his  father ;  and  a  simi- 
lar interest,  which  he  will  be  entitled  to,  in  the  shares  bequeathed 
to  himself  and  other  children  of  the  testator  for  hfe  with  re- 
mainder to  their  issue  respectively,  in  case  he  or  any  of  such 
othei  children  should  die  without  leaving  issue.  Third ;  the 
one-fifth  of  the  proceeds  of  the  plate  and  household  furniture ; 
to  which  John  Clendening  the  younger  became  entitled,  undei 
he  power  in  trust  to  his  mother  to  dispose  of  it  among  her  chil- 
dren at  her  death.  Fourth  ;  that  portion  of  the  two-sevenths 
of  the  proceeds  of  the  testator's  real  estate  which  was  not  legally 
and  effectually  disposed  of  by  the  will,  in  consequence  of  the 
death  of  Mrs.  MoUan  without  leaving  issue,  and  which  belonged 
to  John  Clendining  the  younger  as  one  of  the  heirs  at  lav/  of 
liis  father ;  and  a  similar  interest,  to  which  he  will  be  entitled 
as  such  heir,  in  the  other  five-sevenths  of  the  proceeds  of  the 
'  real  estate,, or  some  part  of  those  five-sevenths,  in  case  he  or 
any  of  the  other  children,  to  whom  life  interests  were  bequeathed, 
shall  hereafter  die  without  leaving  issue.  And  Fifth  ;  his  in- 
terest as  one  of  the  heirs  at  law  of  his  sister,  Mrs.  Mollan,  in 
her  one-sixth  of  two-sevenths  of  the  proceeds. of  the  real  estate 
which  descended  to  her,  as  one  of  the  six  heirs  at  law  of  the 
testator,  in  the  contingency  of  her  leaving  no  issue  to  take  the 
same  under  the  provisions  of  the  will ;  and  a  similar  interest, 
as  one  of  her  heirs  at  law,  in  her  one-sixth  of  the  other  five- 
sevenths  of  the  proceeds  of  such  real  estate,  or  in  her  sixth  of 
some  of  those  five-sevenths,  which  may  ultimately  appear  to 
have  descended  to  her,  at  the  death  of  her  father,  as  one  of  his 
children  arid  heirs,  in  case  John  Clendining  the  younger,  or 
any  of  the  other  children  of  the  testator,  to  whom  life  estates 
are  given  by  the  will,  shall  hereafter  die  without  leaving  issue 
As  to  the  first  item,  the  decree  of  the  assistant  vice  chancel- 
lor expressly  directs  it  to  be  retained  and  applied  to  the  pay- 
ment of  the  debt  due,  from  the  devisee  and  legatee,  to  the  estate. 
I  think  his  decree  is  equally  plain  in  reference  to  the  second 
item  of  which  the  fund  is  now  composed,  or  may  hereafter  h'e 
■composed.  And  I  do  not  understand  the  decree  as  making  any 
distinction  between  income  which  had  then  come  to  the  hands 
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of  the  administrator  and  trustee,  and  that  which  should  there- 
after come  to  his  hands.  The  whole  amount  of  funds  embracea 
in  those  two  items,  whether  now  in  the  hands  of  the  complain- 
ant or  hereafter  to  be  received  by  him,  must  be  applied  in  part 
satisfaction  of  the  debt  and  costs  due  from  John  Clendining  the 
3'ounger  to  the  estate  of  the  testator ;  and  Lord  &  Corbett  are 
not  entitled  to  any  part  thereof  until  that  debt,  and  the  costs, 
with  the  interest  on  the  debt  from  the  17th  of  April,  1839,  as 
mentioned  in  the  decree  of  the  assistant  vice  chancellor,  are 
fully  paid.     [See  Ex  parte  Turpin,  Mont.  Bank.  Rep.  443.) 

The  only  difficulty  I  have  in  relation  to  this  part  of  the  fund 
in  controversy,  is  in  properly  apportioning  it  among  those  who 
are  entitled  to  it  under  the  will  of  the  testator,  or  as  his  heirs 
at  law  and  next  of  kin.  And  this  difficulty  would  be  still 
greater  if  there  was  a  probabiUty  that,  in  any  contingency,  the 
retained  fund  would  be  sufficient  to  pay  the  whole-debt  due  to 
the  estate,  with  the  interest  thereon.  Those  who  have  present 
interests  in  the  estate  of  the  testator  appear  to  have  supfiosed 
that  the  whole  retained  fund  was  to  be  treated  as  income,  and 
was  to  be  distributed  accordingly ;  and  that  John  Clendining 
was  to  be  laid  entirely  out  of  the  case  in  making  such  distribution. 
As  there  is  no  probability,  and  perhaps  I  may  say  there  is  na 
possibihty,  that  the  share  which  the  complainant  will  be  entitled 
to  retain  under  the  decree  of  the  assistant  vice  chancellor,  oi 
otherwise,  will  be  sufficient  to  pay  the  debt  which  John  Clen- 
dining the  younger  owes  to  the  estate,  he  may  be  considered  as 
out  of  the  question  so  far  as  relates  to  his  own  interest.  But 
his  issue,  if  he  should  leave  any  at  the  time  of  his  death,  and 
the  issue  of  James  Clendining,  Mrs.  Hogan,  and  Mrs.  Kearnej, 
are  interested  in  the  distribution  of  the  fund.  And  their  rights 
as  remaindermen,  in  five-sevenths  of  that  portion  of  the  fund 
which  is  to  be  deemed  a  part  of  the  capital  of  the  testators 
estate,  must  be  considered  and  provided  for  in  the  order  of 
distribution. 

So  much  of  the  debt  of  John  Clendining,  io  his  father,  inclu- 
dmg  the  interest  due  at  the  time  of  the  death  of  the  latter,  aa 
can  ))e  collected  by  the  administrator,  must  be  considered  and 
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treated  as  a  part  of  the  capital  of  the  testator's  estate,  and  must 
be  apportioned  and  distributed  accordingly.  If  the  whole 
iimount  of  the  debt  and  interest  could  be  received,  by  such 
retainer  of  income,  so  much  as  had  accrued  for  interest,  since 
the  death  of  the  testator,  would  be  properly  distributable  among 
those  who  had  present  interests  in  the  personal  estate ;  and  the 
Fum  due  at  the  death  of  the  testator  would  all  be  considered 
and  treated  as  a  part  of  the  capital  of  his  personal  estate. 
[Melland  v.  Gray,  2  Coll.  Ch.  Rep.  296.)  But  it  would  be 
inequitable,  in  reference  to  the  rights  of  the  testator's  children, 
to  whom  he  bequeathed  life  interests  in  his  estate,  to  invest  as 
capital,  from  the  time  it  was  retained,  the  whole  amount  which 
has  been  or  may  hereafter  be  received  and  retained  on  account 
«f  this  very  large  debt,  during  the  life  of  the  debtor,  for  the 
benefit' of  the  remaindermen.  On  the  contrary,  a  proportionate 
part  of  the  receipts,  subsequent  to  the  death  of  the  testator, 
where  the  whole  debt,  with  the  interest  which  has  accrued 
thereon  after  his  death,  cannot  be  collected,  should  be  considered 
..a  mterest  accrued  and  received  upon  the  capital  of  the  estate  ; 
and  should  be  paid  over  to  those  who  are  entitled  to  life  inter- 
ests in  isuch  capital.  And  the  proper  way  to  apportion  partial 
payments,  between  the  persons  entitled  to  the  hfe  interests  and 
the  remaindermen,  in  such  a  case,  is  to  consider  as  capital  so 
much  of  the  amount  as  will,  with  the  legal  interest  thereon  from 
tlie  death  of  the  testator,  produce  the  whole  suras  collected  and 
which  are  to  be  apportioned.  Thus;  if  there  is  due  to  the 
estate,  at  the  death  of  the  testator,  a  debt  of  ten  thousand  dol- 
lars, and  only  $1350  of  that  debt  is  collected,  at  the  expiration 
of  five  years  from  his  death,  the  executor  should  invest  $1000 
of  the  amount  cf  Uected  as  the  capital  of  the  estate,  and  pay 
over,  to  the  owner  of  the  life  estate  in  the  fund,  the  other  $350,  as 
the  interest  on  that  capital  for  the  five  years  ;  and  shou  d  there- 
after pay  over  to  the  owner  of  the  life  estate  the  sutsequenl 
income  of  the  $1000,  so  invested  as  capital. 

In  the  case  under  consideration,  the  fund  which  is  properly 
applicable  to  the  payment  of  the  debt  of  John  Clendini  jg  the 
younger,  must  be  apportioned  accordingly,  between  the  (  wners 
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of  life  esidtes,  as  income,  and  the  shares  of  the  remaindermen 
which  are  tg  be  invested  as  capital ;  and  the  future  income  cl 
such  capital  must  be  paid  to  those  who  are  entitled  to  life  estates 
therein.  But  inasmuch  as  the  debtor  himself  will,  in  this  ap 
pqrtionraent,  have  a  part  of  the  past  income  assigned  to  him,  as 
the  owner  of  a  life  estate  in  one-seventh  of  the  testator's  per- 
sonal property,  that,  as  well  as  the  future  income  of  the  capital 
of  the  portion  of  this  fund  which  is  to  be  set  apart  for  his  issue 
in  case  he  shall  leave  any  at  his  death,  must  aaain  be  retained 
by  the  complainant,  on  account  of  the  debt,  to  be  further  appor- 
tioned ;  and  so  on  until  his  interest  therein  is  exhausted.  The 
shares  apportioned  to  the  other  owners  of  life  estates,  as  income 
in  the  fund  retained  by  the  complainant  and  his  predecessor, 
under  the  decree  of  the  assistant  vice  chancellor,  must  be  paid 
to  them  by  the  complainant  according  to  the  conditions  of  the 
will.  And  th^e  capital  belonging,  to  the  shares  of  James  Clen 
dining,  Mrs.  Hogan,  and  Mrs.  Kearney,  must  be  invested,  and 
the  income  thereof  paid  to  them  for  life. 

The  other  two-sevenths  which  is  apportioned  between  Stew- 
art MoUan,  as  the  representative  of  his  deceased  wife's  interest 
for  life  therein,  and  the  widow  and  next  of  kin  of  the  testator, 
must  be  apportioned  upon  the  same  principle ;  but  it  must  be 
made  with  reference  to  the  time  of  Mrs.  Mohan's  death,  so  as 
to  give  her  husband  the  income  of  the  whole  two-sevenths  up 
to  that  time.  And  the  capital  of  that  two-sevenths,  and  the 
subsequent  accumulations  thereon,  together  with  John  Clen- 
dining's  distributive  share  in  two-thirds  of  such  two-sevenths 
and  the  accumulations,  must  be  apportioned  and  distributed 
and  paid  over  as  follows :  one-third  to  the  administrator  of  the 
testator's  widow,  as  an  interest  in  the  personal  estate  of  her  de- 
ceased husband  not  disposed  of  by  the  will ;  one-fifth  of  two- 
thirds  to  Stewart  MoUan,  as  the  representative  of  his  deceased 
wife ;  one  fifth  to  the  administrator  of  Mrs.  Bulkley  ;  and  one- 
fifth  to  each  of  the  other  three  surviving  children  of  the  testa- 
tor, James  Clendining,  Mrs.  Hogan,  and  Mrs.  Kearney.  In 
other  words ;  in  making  the  distribution,  every  thing  thai  u 
retained  tovirds  John  Clendining  the  younger's  debt  must,  ib 
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such  distribution,  be  distributed  among  the  legatees  and  th 
widow  and  next  of  kin  of  the  testator,  and  those  who  may  be 
their  representatives  from  time  to  time,  except  John,  in  the  same 
manner,  or  rather  so  as  to  produce  the  same  effect,  as  if  the 
fuud  had  been  received  and  retained  by  the  administrator  with 
the  will  annexed  immediately  after  the  death  of  the  testator 
For  the  legatees  and  widow  and  next  of  kin  had  a  vested  inter- 
est in  the  debt  at  that  time ;  although  the  contingency,  upoa 
the  happening  of  which  that  interest  was  to  vest  in  possession, 
did  not  occur  until  some  of  them  were  dead.  The  costs  of  th3 
complainant,  upon  this  apphcation,  and  all  the  costs  and  expen- 
ses which  may  hereafter  be  incurred  by  him  in  procuring  an 
apportionment  of  the  fund,  or  in  any  future  litigation  in  refer- 
ence thereto  and  which  are  properly  chargeable  against  thi 
estate  generally,  must  be  charged  upon  the  personal  property 
of  the  testator  not  validly  and  effectually  disposed  of  by  th : 
will,  which  arises  from  the  share  of  John  Clendining  the  youn- 
ger in  the  estate,  and  which  is  retained  bj'  the  administrator  and 
trustee  for  his  debt.  And  such  costs  and  expenses  must  first 
be  deducted,  before  distribution  is  made  between  the  widow  and 
next  of  kin  of  the  testator,  or  their  representatives.  If  any  other 
suras  have  heretofore  been  properly  retained  by  the  adminis- 
trator and  trustee,  or  shall  hereafter  be  so  retained  by  him,  on 
account  of  this  debt  of  John  Clendining  the  younger,  out  of  his 
share  of  his  father's  estate,  or  otherwise,  they  are  to  be  appor 
tioned,  invested,  and  distributed-  in  the  same  manner,  or  upon 
the  same  principles  as  above  stated  in  reference  to  the  sums 
which  have  already  been  retained,  under  and  in  conformity  to 
the  decree  of  the  assistant  vice  chancellor;  after  deducting 
the  costs  and  ne9essary  expenses  from  that  part  of  the  debt,  to 
the  estate,  which  is  not  legally  and  effectually  disposed  of  by 
the  will. 

The  interest  of  John  Clendining  the  younger,  in  his  mother's 
third  of  the  personal  property  of  the  testator  which  is  not  dis- 
posed of  by  the  will,  does  not  belong  to  the  complainant  under 
the  decree  of  the  assistant  vice  chancellor ;  nor  is  he  authorized 
»o  retain  that  share  of  the  fund,  as  there  are  no  mutual  claims, 

Vol.  IJ.  69 


546  CASES  IN  CHANCERY.  i.Fbb.  21, 


Smith  V.  Kearney. 


between  him  and  the  debtor  of  the  estate  which  he  represents, 
in  relation  to  the  widow's  distributive  share.  That  share  belongs 
to  the  personal  representative  of  the  widcw ;  and  John  Clendin- 
ing,  the  younger,  has  no  right  to  bring  a  suit  against  the  com- 
plainant, either  at  law  or  in  equity,  to  recover  his  proportion  of  that 
share,  to  which  he  may  be  entitled  as  one  of  her  next  of  kin.  Nei- 
ther are  Lord  (feCorbett  entitled  to  that  interest,  of  their  judgment 
debtor,  in  his  mother's  distributive  share  of  his  father's  estate. 
It  was  not  embraced  in  his  assignment  to  them,  nor  did  it  in 
fact  exist,  either  at  that  time  or  when  they  filed  their  creditor's 
bill  against  him,  in  October,  1840.  For  his  mother  was  then 
living,  and  he  had  no  interest  in  her  estate,  either  vested  oi 
contingent.  His  chance  of  becoming  thereafter  entitled,  as  one 
of  her  next  of  kin,  was  a  bare  possibility  unaccompanied  by 
any  interest.  It  could  not  therefore  be  reached  by  a  creditor's 
bill  at  that  time.  And  the  only  way  it  can  now  be  obtained, 
either  by  these  judgment  creditors  or  by  the  complainant  in 
this  cause,  except  through  a  voluntary  assignment  thereof  by 
John  Clendining  the  younger,  is  to  file  a  creditor's  bill,  to 
reach  this  iiiterest  in  his  mother's  share  of  the  debt  due  from 
him  to  his  father's  estate ;  and  which  is  being  paid  from  time 
to  time  to  the  personal  representative  of  the  mother,  out  of  his 
share  of  the  last  mentioned  estate.  I  have  therefore  directed 
the  whole  of  the  widow's  third  of  the  fund  in  question  tq  be 
paid  over  to  her  administrator ;  who  is  the  only  person  au 
thorized  to  receive  the  same  and  to  give  the  complainant  a 
proper  discharge  therefor.  And  it  will  be  his  duty  to  receive 
it  and  distribute  it  among  those  who  are  legally  entitled  thereto. 
Or  if  he  wishes  to  avoid  that  trouble,  he  can  give  the  com- 
plainant an  order  to  pay  over  the  same  to  those  who  are  enti- 
tled to  share  in  her  estate  according  to  their  respective  rights 
and  interests  therein. 

The  one-fifth  of  the  proceeds  -of  the  plate  and  household  fur- 
niture, to  which  John  Clendining  the  younger  was  entitled, 
under  the  power  of  appointment  contained  in  the  will,  as  one 
of  the  five  surviving  children  of  the  testator,  the  administratoi 
was  entitled  to  retain  ;  not  only  by  virtue  of  the  decree  of  the 
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assistant  vice  ciiancellor,  but  also  independent  of  that  decree. 
The  decree  declares  that  the  complainant  is  authorized  to  re- 
lain  all  and  singular  the  portion  which  in  and  by  the  last  will 
and  testament  of  John  Clendining,  deceased,  was  given  and 
bequeathed  to  John  Clendining,  one  of  the  defendants  in  that 
suit.  This  part  of  the  decree  embraces  what  was  given  to  the 
latter,  by  the  will,  under  the  power  of  appointment ;  whether 
that  power  was  in  fact  executed,  or  the  whole  was  distributed 
among  all  of  the  class  beneficially  interested  in  the  fund  to  which 
the  power  in  trust  related,  under  the  provisions  of  the  statute, 
in  consequence  of  the  death  of  the  trustee  of  the  power  without 
having  executed  the  trust.  In  either  case,  it  was  a  part  of  the 
fund  given  and  bequeathed  to  the  party  entitled  to  it ;  and  not 
a  part  of  the  testator's  estate  which  was  not  validly  and  effec- 
tually disposed  of  by  the  will. 

Again ;  the  right  of  the  executor  or  administrator  to  retain 
the  whole,  or  a  part,  of  a  legacy  or  distributive  share,  in  dis- 
charge or  satisfaction  of  a  debt  due  from  the  legatee  or  distri- 
butee to  the  estate,  is  not  only  consistent  with  the  soundest 
principles  of  equity,  but  is  perfectly  well  settled.  Thus,  in  the 
case  of  Jeff  v.  Wood^  (2  P.  Wms.  Rep.  128,)  which  came  be- 
fore Sir  Joseph  Jekyll  in  1723,  he  decided  that  the  executor  was 
entitled  to  retain  a  legacy,  as  against  the  assignees  in  bank- 
ruptcy of  the  legatee,  in  satisfaction  of  a  debt  due  from  the  leg- 
atee to  the  estate  of  the  testator.  In  Sims  v.  Doughty,  (5  Ves, 
243,)  Lord  Alvanly  allowed  a  retainer  by  the  surviving  execu 
tor,  as  against  the  representatives  of  a  deceased  executor  who 
was  a  legatee,  but  who  had  wasted  a  part  of  the  estate.  In  the 
case  of  Lady  Elibank  v.  Montelieu,  {Idem,  737,)  the  adminis- 
trator was  not  allowed  to  retain  a  debt  due  to  the  intestate,  from 
the  husband  of  one  of  the  next  of  kin.  But  that  decision  was 
put  upon  the  ground  that  the  debtor  of  the  testator  and  the 
person  entitled  to  the  distributive  share  of  the  estate  were  not 
the  same,  and  that  the  wife's  equity  in  her  distributive  share 
must  first  be  protected.  Even  in  that  case,  however,  the  refer- 
ence to  the  master  was  made  upon  the  principle  that  the  ad- 
ministrator was  entitled  to  retain  for  so  much  of  the  distributive 
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share  as  was,  at  law,  due  to  the  husband,  after  making  a  suit 
able  provision  for  the  wife  and  her  children  out  if  the  same 
The  decree  of  Sir  William  Grant,  in  Carr  v.  Taylor,  (10  Ves. 
Rep.  574,)  was  made  upon  the  same  principle ;  and  the  assigueesi 
of  the  husband  were  required  to  make  a  proposal  for  an  ade 
quate  allowance  out  of  the  wife's  distributive  share  to  satisfy 
her  equity.  And  in  the  Matter  of  Gordon,  (1  Glyn  Sf  Jam.  Rep. 
347,)  Sir  John  Leach  decided  that  the  executor  was  entitled  to  re 
tain,  as  against  the  assignees  of  the  husband,  the  interest  of  the 
husband  in  a  legacy  to  his  wife,  in  satisfaction  of  a  debt  due  to 
the  testator  ;  after  providing  for  the  wife's  equity.  In  Rankin  v. 
Barnard,  (5  Mad.  Rep.  32,)  that  same  distinguished  equity  judge 
decided  in  favor  of  the  right  of  the  executors  to  retain  for  a  debt 
due  from  the  husband  of  the  legatee,  as  against  the  assignees  in 
bankruptcy  of  the  husband  ;  the  wife  being  dead.  He  says, 
"  A  legacy  to  the  wife  is  at  law  a  legacy  to  the  husband,  but  in 
equity  it  is  subject  to  a  claim  of  the  wife  to  a  provision  out  of  it 
for  herself  and  children.  This  lady  has  died  without  asserting 
such  a  claim  ;  and  the  legacy  being  discharged  of  her  equity 
would  have  become  the  absolute  property  of  the  husband  if 
there  had  been  no  bankruptcy.  It  is  clear  that  as  against  the 
husband,  the  executors  of  the  testatrix  would  have  had  a  right 
to  satisfy  the  legacy  by  writing  off  so  much  of  the  debt  due 
from  the  husband  to  the  estate  of  the  testatrix ;  and  they  must 
have  the  same  right  against  the  assignees  of  the  husband." 
That  this  is  not  a  mere  question  of  legal  offset,  but  of  equitable 
lien  and  right  of  retainer,  was  settled  by  Sir  James  Wigram  in 
the  recent  case  of  Courtenay  v.  Williams,  (3  Harems  Ch.  Rep.  . 
539.)  If  the  share  of  John  Clendining  the  younger  in  the  pro- 
ceeds of  the  plate  and  household  f&rniture,  has  been  retained 
by  the  administrator  on  account  of  the  debt  due  to  the  estate, 
it  must  be  apportioned  and  distributed  among  the  legatees  for 
life  and  the  remaindermen,  and  the  widow  and  next-  of  kin  of 
the  testator,  or  their  representatives,  as  above  directed. 

The  next  question  to  be  considered  is,  as  to  the  right  of  the 
administrator  and  trustee  to  retain  out  of  the  fourth  item  of  the 
fund  in  coniroversj-,  as  above  specified.     The  rights  of  the  r^ 
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spective  claimants  to  this  part  of  the  fund  in  the  hands  of  the 
complamant,  are  in  no  way  affected  by  the  decree  of  the  assist- 
ant vice  chancellor.  For  that  decree  neither  authorizes  the 
administrator  and  trustee  to  retain  it,  for  the  debt  due  to  the  es 
tate,  nor  directs  him  to  pay  it  to  Lord  &,  Corbett,  as  the  assignees 
of  John  Clendining  the  younger's  interest  in  , ,.  Nor  was  there 
enough  of  the  will  set  out  in  the  bill,  in  that  case,  to  raise  any 
question  as  to  this  part  of  the  fund.  The  rights  of  the  parties 
must  therefore  be  disposed  of  here,  without  reference  to  that 
decree ;  which  decree  I  think  was  right  as  to  all  the  questions 
which  appear  to  hu.ve  been  disposed  of  by  it. 

In  the  cases  which  I  have  been  considering,  except  in  a  few 
which  were  mere  questions  of  legal  or  equitable  set-off,  the  right 
to  retain  depended  upon  the  principle  that  the  legatee  or  dis 
tributee  was  not  entitled-  to  his  legacy,  or  distributive  share, 
svhUe  he  retained  in  his  own  hands  a  part  of  the  fund  out  of 
ffhieh  that  and  other  legacies,-  or  distributive  shares,  ought  to 
be  paid,  or  which  were  necessary  to  extinguish  other  claims  on 
that  fund.  In  other  words,  the  legatee  or  distributee,  in  such 
cases,  seeks  to  obtain  a  portion  of  the  fund  which  the  testator, 
or  the  letters  of  administration,  have  placed  in  the  hands  of  the 
executor  or  administrator  to  pay  debts  and  legacies,  or  distribu- 
tive shares  ;  while  such  legatee  or  distributee  is  himself  a  debtor 
to  the  estate,  and  by  withholding  payment,  diminishes  the  fund 
to  that  extent.  And  it  is  against  conscience  that  he  should  re- 
ceive any  thing  out  of  the  fund  without  deducting  therefrom 
t.'.:  amount  of  that  fund  which  is  already  in  his  hands,  as  a 
debtor  to  the  estate.  The  assignees  of  the  legatee,  or  distributee, 
in  such  a  case,  take  his  legacy  or  distributive  share  subject  to 
this  equity,  which  existed  against  i.t  in  his  hands.  But  in  rela- 
tion to  the  proceeds  of  that  portion  of  the  real  estate  which  de- 
scended to  John  Clendining  the  younger,  as  one  of  the  heirs  at 
law  of  th'j  father,  this  principle  of  equitable  retainer  does  not 
apply.  That  fund  was  noi  placed  in  the  hands  of  the  execu- 
tors, by  the  will  of  the  testator,  as  personal  estate,  but  its  con- 
version was  merely  accidental ;  because  the  valid  portions  of 
the  will  of  the  testator  could  not  be  carried  into  effect  in  any 
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Other  way  than  by  a  sale  of  the  whole  farm.  It  is,  in  equity, 
theref(Me,  still  to  be  considered  as  real  estate,  and  as  in  no  way 
connected  with  the  fund  which  came  to  the  hands  of  the  com- 
plainant for  the  purposes  of  the  will ;  of  which  last  mentioned 
fund  the  real  estate  equitably  converted,  and  the  whole  personal 
estate,  including  the  debt  of  John  Clendining  the  younger, 
formed  a  part.  Indeed  the  real  estate  which  descended  to  the 
testator's  son  John,  as  one  of  the  heirs  at  law,  was  not  in  fact 
converted  at  the  time  of  the  assignment  thereof  to  Lord  &,  Cor- 
bett,  in  May,  1838.  The  proceeds  of  the  subsequent  sale  of 
this  particular  interest  in  the  testator's  real  estate,  therefore,  did 
not  come  into  the  hands  of  the  administrator  and  trustee,  in 
trust  for  the  debtor  of  the  estate  ;  but  in  trust  for  Lord  &  Cor- 
bett.  Had  it  continued  the  property  of  the  debtor  of  the  estate 
until  after  the  fund  arising  from  the  sale  came  into  the  hands 
of  the  executor  and  trustee  by  operation  of  law,  for  the  benefit 
of  such  debtor,  a  question  of  equitable  set-ofij  founded  upon  the 
insolvency  of  the  latter,  might  have  arisen ;  which  it  is  not  ne- 
cessary now  to  discuss.  Upon  the  ground  that  the  fund  was 
received  for  the  benefit  of  Lord  &-  Corbett  ■  as  the  cestuis  que 
trust,  tliey  are  entitled  to  have  it  paid  over  to  them. 

The  remaining  item  of  the  fund  in  controversy  arises  from 
the  sale  of  the  interest  of  John  Clendining  the  younger,  in  one- 
fifth  of  that  part  of  the  real  estate  of  the  testator  which,  in  the 
event  that  has  happened,  and  in  those  which  may  hereaftei 
occur,  descended  to  Mrs.  Mollan,  as  one  of  the  six  heirs  of  hei 
father  who  were  in  esse  at  the  time  of  his  death.  That  interest 
did  not  come  to  John  Clendining  under  the  will  of  his  father, 
and  the  complainant,  therefore,  has  no  equitable  lien  on  it,  for 
the  reasons  before  stated.  Nor  did  it  come  to  him  as  one  of 
the  heirs  at  law  of  his  father,  but  descended  to  him  as  one 
of  the  five  heirs  at  law  of  his  sister,  Mrs.  Mollan ;  his  mother's 
life  interest  therein  haviijg  terminated  by  her  death,  before  the 
sale.  It  would  not,  therefore,  have  passed  to  Lord  «S&  Corbett, 
by  the  terms  of  his  assignment  to  them,  even  if  it  had  descend- 
ed to  him  before  the  date  of  that  assignment ;  which  it  did  not. 
Hut  I  think  they  have  an  equitable  hen  upon  this  part  of  tha 
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proceeds  of  the  sale,  by  the  docketing  of  their  judgment,  in  1S37. 
Upon  the  death  of  Mrs.  Mollan,  which  was  before  the  sale,  the 
legal  title  to  this  share  of  the  real  estate  became  vested  in  the 
judgment  debtor ;  and  the  lien  of  the  judgment  attached  upon 
that  legal  title.  And  as  the  real  estate  of  the  testator  which 
was  not  validly  and  effectually  disposed  of  by  his  will,  is  not  con- 
sidered, in  equity,  as  converted  by  the  subsequent  sale  under  the 
trust  power,  I  think  John  Clendining,  as  one  of  the  heirs  pf  his 
sister,  had  an  interest  in  that  real  estate,  which  was  a  proper 
subject  of  sale  on  execution,  upon  the  judgment  of  Lord  ^  Cor- 
bett,  if  such  sale  had  taken  place  before  the  legal  title  of  the 
judgment  debtor  had  been  divested  by  the  execution  of  the 
power  in  trust.  (2  R.  &  359,  §  3.)  And  if  such  a  sale  had 
taken  place,  the  purchaser  would  have  been  substituted  in  the 
stead  of  the  judgment  debtor,  as  to  his  part  of  the  proceeds  of 
the  subsequent  sale  imder  the  trust  power ;  which  proceeds,  in 
equity,  would  not  be  considered  as  converted  into  personal  estate. 
If  so,  the  divesting  of  the  legal  lien  of  the  judgment,  in  this  case 
by  the  sale  of  the  land  under  the  power  in  trust  contained  in 
the  will,  only  changed  the  legal  lien  of  the  judgment  upon  a 
portion  of  the  land,  to  an  equitable  lien  upon  the  same  portion 
of  the  proceeds  of  that  sale.  Lord  &•  Corbett  are  therefore  en- 
titled to  that  part  of  the  fund  in  question. 

An  order  must  be  entered  with  the  clerk  of  the  city  and  county 
of  New- York,  declaring  the  rights  of  the  parties,  accordingly, 
and  directing  the  complainant  to  distribute  the  fund  which  has 
already  accrued,  or  which  hereafter  may  accrue,  in  confoiTnity 
(herewith.  If  the  parties  cannot  agree  as  to  the  proper  appor- 
iionnient  and  division  of  the  fund,  it  must  be  settled  by  a  master, 
to  be  named  in  the  order,  or  by  a  referee  to  be  hereafter  desig- 
nated by  one  of  the  justices  of  the  supreme  court. 
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In  what  cases  it  is  proper  for  several  defendants,  who  appear  by  the  si  .ne  solicitor, 
to  put  in  separate  answers. 

A  charge  for  attending  to  oppose  a  motion,  pursuant  to  a  notice  from  the  adverse 
party,  is  allowable,  on  the  taxation  of  costs,  although  the  motion  was  not  heard 
at  the  term  for  which  it  wa9  noticed ;  provided  it  was  put  over  upon  the  application 
of  the  party  giving  such  notice.  AUter  where  the  hearing  of  a  motion  is  post- 
poned to  another  term  upon  the  application  of  the  opposing  party. 

It  is  not  a  proper  ground  for  granting  a  retaxation  of  costs,  in  behalf  of  a  party  who 
has  appeared  and  opposed  particular  items  in  the  bill,  that  the  taxing  officer  has, 
by  inadvertence,  erroneously  allowed  an  item  which  was  not  objected  to  before 
him. 

The  party  applying  for  a  retaxation  of  costs  will  be  charged  with  the  costs  of  oppos- 
ing his  application,  where  he  does  not  succeed  in  obtaining  a  retaxation  as  to 
any  one  of  the  items  objected  to  before  the  taxing  officer. 

But  the  court  will  not  permit  a  party  to  retain,  in  his  bill,  charges  which  are  clearly 
improper  to  be  retajiied ;  although  no  objection  was  made  to  them  before  the  tax- 
ing officer. 

This  was  an  application,  by  the  complainant,  for  the  retaxa 
tion  of  the  costs  of  the  seven  defendants  in  this  cause  who 
appeared  by  J.  Powers,  as  their  solicitor.    The  questions  pre- 
sented upon  the  application  are  fully  stated  in  the  chancellor's 
opinion. 

J.  Rhoades,  for  the  complainant, 

J.  Van  Vleck,  for  the  defendants. 

The  Chancellor.  The  principal  objection  to  the  biU  as 
taxed,  is  that  the  taxing  officer  has  allowed  the  expense  of  four 
answers,  in  part,  when,  as  it  is  insisted  by  the  complainant's 
coimsel,  all  the  defendants  who  appeared  by  the  same  solicitor 
should  have  joined  in  one  answer.  The  subpoenas  were  prob- 
ably served  upon  the  several  defendants  at  different  times.  Fo^ 
Schuneman  appeared,  and  an  order  to  answer  was  served  upon 
his  solicitor,  about  the  middle  of  August ;  but  the  appearances 
of  the  other  defendants  were  not  entered  until  on  or  after  the 
20th  of  September.    And  the  affidavit  of  the  solicitor  states 
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mat  the  separate  answer  of  Schuneman  was  prepared  befora 
such  solicitor  was  retained  by  the  other  defendants,  and  before 
he  knew  what  their  defences  were.  As  the  answer  was  not 
actually  sworn  to  and  filed  until  after  the  solicitor  was  retained 
by  the  other  defendants,  he  might,  perhaps,  have  gotten  the  time 
allowed  for  Schuneman  to  answer  extended,  by  an  application 
to  the  court  or  to  a  vice  chancellor,  upon  an  affidavit  of  the 
fact  that  the  defences  of  his  other  clients  were  the  same  and 
that  he  wished  to  save  the  expense  of  separate  answers.  But 
as  the  complamant  was  pressing  on  the  suit  against  the  first 
defendant,  without  waiting  to  see  whether  the  other  defendants 
would  appear  in  the  cause,  and  the  time  for  answering  had 
nearly  expired  when  the  other  defendants  appeared,  I  think 
the  solicitor  of  the  defendants  was  not  bound  to  put  his  client 
WcKuneman  to  the  expense  of  such  an  order,  or  to  alter  his  an- 
swer which  had  already  been  prepared  for  filing  within  the 
forty  days  allowed  for  that  purpose.  Nor  was  he  bound  to 
commit  his  other  clients  to  the  same  defence,  when  they  might 
have  conflicting  rights  with  the  defendant  Schimeman,  without 
giving  them  a  reasonable  time  to  ascertain  that  fact.  It  turned 
out  afterwards,  that  the  defendants  Green  and  Blackman  set 
up  defences  which  rendered  it  proper  for  them  to  put  in  answers 
different  from  that  of  Schuneman,  and  in  some  respects  mate- 
rially different  from  each  other. 

As  I  understand  it,  the  bill  was  filed  to  compel  all  the  defen- 
dants, who  were  alleged  to  be  stockholder^  of  the  bankrupt 
rail-road  company,  to  contribute  ratably  to  the  debts  of  the 
corporation,  according  to  the  number  of  shares  held  by  each,  as 
stated  in  the  complainant's  bill.  If  the  complainant  had  suc- 
ceeded, therefore,  Schuneman  and  the  two  Abells  and  the  two 
Lockies  would  have  had  a  common  interest  with  the  com- 
plainant in  maintaining  that  Green  was  a  stockholder  to  the 
amount  of  the  fifty  shares,  as  stated  in  the  bill,  and  that  Black- 
man  was  also  a  stockholder  of  the  company.  On  the  contrary, 
Green  was  interested  in  reducing  the  amount  of  his  stock  to 
the  twenty  shares  stated  in  his  answer ;  but  he  had  a  common 
interest  with  the  complainant,  and  the  other  defendants,  except 
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Blaclonan  and  the  receiver,  in  sustaining  the  alliigation  ir  tl« 
bill  that  Blackman  was  a  stockholder,  and  was  liable  to  contri- 
bute as  such.  The  five  first  named  defendants^  for  whona 
Powers  appeared,  could  not  reasonably  be  required  to  join  in 
answers  which,  if  the  facts  stated  therein  should  be  sustained 
by  proofs,'would  increase  the  amount  of  contributions  for  which 
those  five  defendants  would  be  liable.  Nor  could  Green,  who 
admitted  himself  to'be  a  stockholder  to  the  amount  of  the  twenty 
shares  held  in  trust  for  him  by  Cornall  and  others,  be  reason- 
ably required  to  join  in  the  answer  of  Blackman  ;  who  denied 
his  liability  as  a  stockholder  altogether,  upon  the  alleged 
ground  that  the  whole  capital  stock  of  the  company  had  been 
taken  up  by  others  at  the  time  when  he  became  a  subscriber, 
and  that  his  subscription  was  therefore  a  nullity.  For  these 
reasons,  I  think  the  solicitor  of  these  seven  defendants  was  en- 
titled to  charge  for  that  portion  bf  the  four  answers  which  haa 
been  allowed  by  the  taxing  ofiicer. 

Both  charges  for  attending  to  oppose  the  special  motion,  of 
which  notice  had  been  given  by  the  adverse  party  for  the  first 
day  of  the  general  term,  and  which  was  finally  put  over  until 
the  next  special  term  upon  the  application  of  the  complainant's 
counsel,  appear  to  have  been  properly  allowed.  ,  The  case 
would  have  been  difTerent  if  the  hearing  of  the  matter  had  been 
postponed  to  another  motion  day  upon  the  application  of  the 
counsel  for  the  defendants,  for  his  or  their  accommodation. 
{Frost  V.  Fr-ost,  1  Barb.  Ch.  Rep.  492.) 

The  taxing  officer  properly  disallowed  the  charges  for  abbre- 
viating the  schedules  to  the  answers,  so  far  as  they  were 
objected  to,  as  not  properly  taxable,  under  the  fee  bill.  But 
as  the  objection  was  not  made  in  reference  to  the  answer  of 
Schuneman,  and  the  charge  for  abbreviating  that  answer  did 
not  show  that  it  included  the  abbreviation  of  the  schedule,  it 
was  overlooked  by  the  taxing  ofiicer.  It  now  appeai-s,  however, 
that  the  schedule  was  included  in  the  127  folios,  for  iie  abbre- 
viating of  which  the  charge  was  made.  So  that  the-  bill  of  the 
sohcitor  for  the  defendants,  as  taxed,  was  in  fact  about  $1  ton 
much. 
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It  is  Qot  a  proper  ground  for  a  retaxation,  however,  i«  behalf 
of  a  party  who  has  appeared  and  opposed  particular  items  in  a 
bill  of  costs,  that  the  taxing  officer  has,  by  inadvertence,  allow- 
ed an  item  which  was  t  Dt  objected  to.  The  party  applying 
for  a  retaxation,  therefore,  should  pay  the  costs  of  opposing  his 
application,  if  he  does  not  succeed  in  obtaining  a  retaxation  as 
to  some  one  of  the  items  objected  to  before  the  taxing  officer.  But 
the  court  will  not  permit  the  adverse  party  to  retain,  in  his  biU, 
charges  which  are  clearly  improper  to  be  retained ;  although 
no  objection  was  made  to  them  upon  the  taxation.  The 
$1,05  allowed  for  the  abbreviating  of  the  schedule  annexed  to 
Schuneman's  answer,  must  therefore  be  disallowed.  The  shorter 
way  to  disallow  it,  however,  is  to  deduct  it  from  the  $15,  to 
which  the  defendant's  solicitor  is  entitled  for  opposing  this  ap- 
plication. 

The  form  of  the  order,  therefore,  will  be  that  the  motion  for 
letaxation  in  this  suit  be  denied  with  $13,95  costs.  And  a 
similar  order  is  to  be  entered  in  the  suit  of  Frederick  Pentz 
against  the  same  defendants. 


Dk  Ruyter  vs.  The  Trustees  op  St.  Peter's  Church, 
and  others. 

Where  a  person  who  has  an  equitable  interest  in  a  building  erected  upon  premises 
belonging  to  another,  by  having  advanced  money  for  the  erection  thereof,  is  in 
possession  of  the  premises,  under  an  agreement  with  the  owner,  at  the  time  of  the 
execution  of  a  mortgage  thereon  to  a  third  person,  and  continues  in  possession 
down  to  the  time  of  the  sale  of  the  premises,  by  a  master,  under  a  decree  obtained 
in  a  suit  brought  to  foreclose  such  mortgage,  the  complainant  in  the  foreclosure 
suit,  and  the  purchaser  ai  the  master's  sale,  are  bound  to  take  notice  of  theeqniita- 
ble  rights  of  the  tenant,  if  any  such  exist ;  such  possessbn  being  constructive 
notice  to  them  of  his  rights. 

The  equitable  claim  of  the  person  m  possession,  under  such  circumstances,  will  not 
be  cut  off  by  the  foreclosure  of  the  mortgage,  and  the  sale  of  the  premises,  dnlesi 
hewM  made  a  party  to  the  foreclosure  suit.     And  he  may  still  enforce  such  clain 
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agamsc  the  mortgaged  preqiises  in  the  hands  of  the  purchaser  at  the  master'a 
sale. 

W^here  it  does  not  appear  that  a  person  wno  was  in  possession  of  mortgaged  premwee 
claiming  to  have  an  equitable  interest  therein,  prior  to  the  mortgage,  was  a  party  to 
a  suit  brought  to  foreclose  such  mortgage,  the  purchaser  at  the  master's  sale  will  be 
presumed  to  have  bid  upon  the  property  with  reference  to  such  claim  of  the  tenant 
in  possession ;  and  it  will  be  presumed  that  the  amount  of  the  proceeds  of  the 
sale  were  diminished  pre  tanto. 

Accordingly,  the  tenant  will  have  no  claim  upon  the  surplus  moneys  arising  from  the 
sale  of  the  mortgaged  premises,  under  the  decree  of  foreclosure ;  such  proceeds  not 
having  been  produced  by  a  sale  of  the  equitable  interest  of  the  tenant  in  th<« 
premises. 

Whether  a  parol  agreement,  made  by  the  trustees  of  an  incorporated  religious  society, 
with  an  individual,  for  the  right  to  use  the  real  estate  of  the  corporation,  and  an 
advancement  of  money  for  the  erection  of  buildings  on  such  real  estate,  and  the 
taking  possession  of  the  premises  pursuant  to  such  agreement,  will  give  to  such 
person  an  equitable  interest  in  the  permanent  use  and  possession  of  the  premises 
without  rent "!     Qiusre. 

Where  a  person  has  an  equitable  lien  upon  the  surplus  moneys,  arising  from  the 
sale  of  mortgaged  premises  under  a  decree  of  foreclosure,  his  proper  course  is  to 
deliver  notice  of  his  claim  to  the  master  who  makes  the  sale,  or  to  file  it  with  the 
clei'i  in  whose  office  the  surplus  moneys  are  deposited  by  the  master.  Or  in  case 
an  order  of  reference  has  been  entered,  upon  the  application  of  some  other  claim- 
ant, before  he  is  aware  of  his  rights,  he  should  then  go  before  the  master,  upon  the 
reference,  and  present  and  establish  his  claim  there.  And  where  he  neglects 
to  do  so,  without  any  excuse,  the  court  will  not  settle  his  right  to  such  surplus 
moneys,  upon  petition. 

This  was  an  appeal,  by  the  petitioner  Mary  Ann  Ely,  from 
an  order  of  the  vice  chancellor  of  the  first  circuit,  denying  the 
appellant's  petition  with  costs.  The  petitioner  stated,  amonar 
other  things,  that  she  was  one  of  the  members  of  a  religious 
society  devoted  to  the  education  and  amelioration  of  the  condi- 
tion of  the  children  of  poor  and  indigent  parents ;  that  about 
five  years  before  the  giving  of  the  mortgage  upon  the  house 
and  lot  in  Barclay-street,  in  the  city  of  New- York,  to  the  com- 
plainant in  this  cause,  the-  trustees  of  St.  Peter's  church,  a 
religious  corporation  which  then  was  the  owner  of  the  lot, 
represented  to  her  that  the  building  which  the  corporation  was 
about  to  erect  upon  the  lot  was  to  be  used  as  a  school  house  for 
poor  children ;  and  that  it  might  be  occupied  as  such  by  her,  or 
any  other  member  of  the  society  to  which  she  belonged,  who 
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was  willing  to  occupy  the  same  as  a  school  house ;  that,  in 
consequence  of  such  representations,  she  advanced  to  tlie  treas- 
urer of  the  corporation  $3750,  to  assist  in  the  erection  of  the 
said  house ;  that  the  moneys  so  advanced  by  her  were  receiveii 
and  accepted  by  the  trustees,  under  an  agreement  or  under- 
standing that  the  house  was  to  be  used  and  occupied  by  her, 
and  other  members  of  the  society  to  which  she  belonged,  foi 
the  purposes  of  a  school ;  and  that  the  moneys  so  advanced  by 
her  were  actually  applied  and  expended,  by  the  trustees,  in  the 
erection  and  completion  of  such  school  house.  The  petitioner 
further  stated  that  upon  the  completion  of  the  house,  possession 
thereof  was  delivered  to  her,  to  be  used  by  her  and  her  asso- 
ciates for  the  purpose  of  a  school,  and  that  she  so  used  the 
same,  pursuant  to  her  agreement  with  the  trustees,  up  to  the 
time  of  the  sale  thereof  under  the  decree  of  foreclosure  in  this 
cause ;  that  upon  the  sale  the  premises  produced  a  surplus  of 
about  $2500  ;  that  the  corporation  had  become  iasolvent,  and, 
previous  to  the  master's  sale,  had  made  an  assignment  of  all  iti 
property  to  trustees  for  the  payment  of  its  debts ;  and  that  the 
assignees,  and  Eliza  Gallagher,  Alice  Lalor  and  others,  who 
■were  judgment  creditors  of  the  corporation,  had  filed  their  clairri* 
to  the  surplus  moneys.  She  therefore  prayed  for  an  order  di- 
recting the  payment  of  the  surplus  moneys  to  her,  or  for  such 
other  relief  in  the  pi'emises  as  she  might  be  entitled  to.  The 
plaintiffs  in  the  two  judgments,  who  were  aamed  in  the  petition, 
had  notice  of  the  presentation  thereof,  and  appeared  by  their 
counsel  and  put  in  affidavits  stating  their  claims  to  the  surplus 
moneys,  as  judgment  creditors  of  the  corporation.  They  albo 
showed  that  at  the  time  the  petition  was  sworn  to,  no  proceed- 
ings had  taken  place  before  the  master  ;  so  that  the  petitioner 
might  have  come  in  and  proved  her  lien  before  him,  if  she  had 
,in  reality  any  valid  claim  to  the  surplus  moneys. 

J.  E.  Develin,  for  the  appellant. 

L.  Livingston,  for  the  respondents, 
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The  Chancellor.  The  equitable  interest  of  the  appellant, 
m  the  property  sold  under  the  decree  in  this  cause,  if  she  had 
any,  was  prior  to  the  execution  of  the  complainant's  mort 
gage.  And  as  her  petition  states  that  slie  was  in  possession  of 
the  premises  at  that  time,  under,  her  agreement  with  the  trus- 
tees of  the  corporation,  and  down  to  the  time  of  the  sale  by  the 
master,  the  complainant  and  the  purchaser  at  the  master's  sale 
were  boiind  to  take  notice  of  her  equitable  rights,  if"  any  such 
existed  ;  such  possession  being  constructive  notice  to  them, 
[Chesterman  v.  Gardner,  5  John.  Ch.  Hep.  29.  Grimstonev, 
Carter,  3  Paige^s  Rep.  421.  Gouverneur  v.  Lynch,  2  Idem, 
300.  Brown  v.  Anderson,  1  Monro's  Rep.  201.  Tuttle  v. 
Jackson,  6  Wend.  Rep.  226,  and  cases  there  cited.)  Her  equi- . 
table  claim  upon  the  property,  therefore,  was  not  cut  off  by  the 
foreclosure  and  sale,  unless  she  was  made  a  party  to  the  fore- 
closure suit,;  and  she  may  still  enforce  it  against  the  hous^  and 
lot,  in  the  hands  of  the  purchaser,  who  bought  the  same  at  the 
master's  sale  with  constructive  notice  of  all  the  equitable  rights 
which  her  advance  of  the  $3750,  and  the  taking  possession  of 
the  premises  under  the  alleged  agreement  with  the  trustees  of 
the  corporation,  gave  her.  It  does  not  appear  by  the  petition, 
or  otherwise,  that  the  appellant  was  a  party  to  the  foreclosure 
suit.  The  purchaser,  therefore,  must  be  presumed  to  have  bid 
upon  the  property  with  reference  to  her  claim  to  an  equitable 
interest  therein  prior  to  the  giving  of  the  mortgage,  and  at  the 
time  of  the  sale,  and  that  the  amount  of  the  proceeds  of  the  sale 
was  diminished  pro  tanto.  For  this  reason  she  has  no  claim 
upon  these  surplus  moneys ;  which  have  not  been  produced  by 
the  sale  of  her  equitable  interest  in  the  premises.  It  is  not  ne- 
cessary, therefore,  to  inquire  whether  a  parol  agreement  with 
the  trustees,  and  the  advancement  of  her  money  and  taking 
possession  pursuant  to  such  agreement,  could  give  her  an  equi- 
table interest  in  the  permanent  use  and  possession  of  realestate, 
without  rent,  where  the  trustees  with  whom  she  dealt  could  not 
themselves  sell  their  interest  in  the  estate  without  a  previous 
order  of  the  chancellor.     {Laws  of  1817,  p.  241,  §  1.) 

Again  ;  if  the  complainant  had  any  equitable  lien  upon  the 
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surplus  moneys  in  this  case,  which  I  think  she  had  not,  her 
proper  course,  under  the  rule  of  this  court,  was  to  deliver  the 
notice  of  her  claim  to  the  master  who  made  the  sale,  or  to  file 
it  with  the  clerk  in  whose  oifice  the  surplus  moneys  were  de- 
posited by  the  master.  Or,  in  case  an  order  of  reference  had 
been  entered,  upon  the  application  of  some  other  claimant,  be- 
fore she  v^as  aware  of  her  rights,  she  still  was  authorized  to  go 
before  the  master,  upon  the  reference,  and  to  present  and  estab- 
lish her  claim  there,  [tlulhert  v.  McKay,  8  Paiges  Reji.  654.) 
That  course  was  still  open  to  her  when  the  petition  in  this 
cause  was  sworn  to ;  and  no  reason  is  stated  in  her  petition  for 
subjecting  the  other  claimants  to  tlie  expense  of  coming  here  to 
oppose  her  application  for  the  surplus  moneys,  upon  afBdavits. 
The  vice  chancellor,  therefore,  upon  being  satisfied  that  the 
petitioner  had  no  equitable  lien  upon  the  surplus  moneys, 
might  very  properly  have  charged  her  with  those  expenses. 
The  order  appealed  fri/ni  must  be  affirmed,  with  costs. 


Hone  vs.  Fisher  and  others. 

Cnder  the  provisions  of  the  revised  statutes,  there  is  no  implied  covenant  for  the 
payment  of  a  debt  w^hich  is  secured  by  mortgage  upon  real  estate.  On  the 
contrary,  the  statute  declares  that  where  there  is  no  express  covenant  for  such 
payment  contained  in  the  mortgage,  and  no  bond  or  other  separate  instrument  to 
secure  such  payment  has  been  given,  the  remedies  of  the  mortgagee  shall  be  con- 
fined to  the  lands  mentioned  in  the  mortgage. 

No  covenant  can  now  be  implied  in  any  conveyance,  of  real  estate,  which  has  been 
executed  since  the  revised  statutes,  whether  such  conveyance  contains  special  «ov- 
vnants  or  not. 

VPhere  a  mortgage  is  taken  for  the  security  of  a  pre-existing  indebtedness,  without 
any  intention  of  discharging  the  original  debtor  from  personal  responsibility  upon 

_  his  former  security,  his  liability  upon  that  Security  will  remain,  notwithstanding  tha 
debt  is  flirther  secured  by  such  mortgage.  But  if  the  original  indebtedness  is  in- 
tended to  be  discharged,  and  a  mere  mortgage  is  taken,  to  secure  the  amount  of  the 

.'debt,  without  any  express  covenant  to  pay  the  same,  and  no  bond  or  separate  in- 
•tniment  is  given  to  secure  such  payment,  the  mortgagee  has  no  remedy  upon  anT 
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implied  agreement  of  the  mortgagor  to  pay  the  amount  secured  by  the  mortgage; 
but  he  must  resort  to  the  land  alone,  or  to  the  proceeds  thereof,  for  payment. 
The  result  is  the  same  where  an  absolute  deed  is  taken,  as  a  mere  security  for  th» 
repayment  of  the  amount  of  the  consideration  of  such  deed,  instead  of  an  ordinary 
mortgage ;  and  where  there  is  no  covenant  or  other  instrument  rendering  any  ona 
personally  liable  for  the  debt  intended  to  be  secured  by  such  absolute  deed. 

This  was  an  appeal  from  a  decree  of  the  vice  chancellor  of 
the  sixth  circuit.  In  February,  1837,  Brown  &,  Hone,  of  the 
city  of  New- York,  had  a  judgment  against  J.  L.  Fisher,  of 
Tioga  county,  for  about  $3000,  besides  interest  and  costs,  and 
had  filed  a  creditor's  bill  thereon.  A  negotiation  was  thereupon 
coHimenced  by  G.  Fisher,  the  father  of  the  debtor,  for  the  com- 
promise of  the  claim.  This  negotiation  was  conducted  through 
Strong  &  Taylor,  the  attorneys  of  Brown  &  Hone  at  Owego, 
and  resulted  in  the  accepting  a  proposition  of  G.  Fisher,  that 
j,he  latter  should  pay  all  the  costs  of  the  proceedings  and  one- 
tialf  of  the  debt  and  interest;  One-third  on  the  1st  of  May, 
1837  and  the  residue  in  two  semi-annual  payments  from  that 
date  .  and  that  he  should  have  an  assignment  of  the  claim 
agaiiist  his  son,  so  as  to  give  him  the  benefit  of  the  judgment 
and  of  the  creditor's  suit  which  had  been  commenced  to 
obtain  satisfaction  of  the  debt.  The  negotiation  was  pro- 
tracted to  such  a  length  that  the  1st  of  May  arrived  before 
G.  Fi.'iher  had  paid  the  costs,  and  completed  the  arrangement 
by  giving  his  notes  for  the  debt  and  interest.  And  being 
then  ( onfined  at  home  by  sickness,  he  sent  his  son-in-law,  P. 
Whitniore,  to  Owego,  to  complete  the  arrangement  with  the 
attornt  ys  of  Brown  &  Hone.  And  to  enable  him  to  do  so,  G. 
Fisher  signed  two  notes,  iri  blank  as  to  the  amount,  to  be  filled 
up  eac2i  with  one-third  of  the  amount  of  the  debt  and  interest, 
payable  at  six  and  twelve  months.  But  as  he  had  not  the 
.  money  to  pay  the  other  third  of  the  debt  and  interest,  he  au- 
thorized Whitmore,  who  was  then  his  copartner  in  business,  to 
make  the  best  arrangement  he  could  as  to  that  portion.  The 
attorneys  finally  consented  to  accept  the  note  of  the  firm  of 
Fisher  &  Whitmore,  payable  in  sixty  days,  for  the  third  of  the 
debt  and  interest  which  was  to  have  been  paid  on  the  1st  of 
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May ;  and  the  notes  were  filled  up  and  delivered  accordingly. 
And  S"trong  tfc  Taylor  gave  a  receipt,  at  the  foot  of  a  statement 
of  the  judgment  and  of  the  amount  thereof,  specifying  that  they 
had  received  the  three  notes  of  G.  Fisher,  which  notes,  when 
paid,  would  be  in  full  of  such  judgment. 

The  notes  were  sent  to  Brown  &  Hone,  who  ratified  the  final 
arrangement  which  had  been  made  by  their  attorneys,  but  no 
part  of  either  of  the  notes  was  paid  as  they  respectively  became 
due;  the  firm  of  Fisher  <fc  Whitmore,  as  well  as  G.  Fisher  in- 
dividually, having  become  somewhat  embarrassed  as  to  their 
money  matters.  After  the  second  note  had  become  due,  and 
had  been  protested  for  non-payment,  Whitmore,  in  the  name  of 
his  firm,  wrote  to  Hepburn,  his  friend  in  New- York,  to  call  upon 
Brown  &  Hone  and  endeavor  to  obtain  an  extension  of  time, 
to  prevent  suits  being  commenced  upon  the  notes ;  and  proposed, 
through  him,  that  if  the  time  of  payment  could  be  extended  to 
September,  1838,  the  firm  would  give  a  house  and  lot,  which 
was  the  individual  property  of  Whitmore,  as  s°.curity ;  and 
would  pay  the  debt  as  much  sooner  as  possible.  Several  inter- 
views took  place  between  Hepburn  and  Brown  &  Hone  on  the 
subject,  which  were  communicated  to  Whitmore ;  but  no  ar- 
rangement was  made  between  the  parties.  In  May,  1S38, Whit- 
more went  to  New- York  to  see  Brown  &,  Hone,  and  an  inter- 
view took  place  between  him  and  them,  or  with  Brown,  one  of 
lire  members  of  that  firm,  which  resulted  in  an  arrangement  by 
which  Whitmore  and  wife  conveyed  the  house  and  lot  to  Brown 
&  Hone,  by  an  absolute  deed,  with  war"anty,  subject  to  a  pre- 
vious mortgage  thereon  for  about  $500.  The  consideration 
expressed  in  this  deed  was  the  amount,  of  the  three  notes  and 
the  interest  thereon  to  September,  1838,  including  the  expenses 
of  protest,  (fee.  And  the  grantees  in  the  deed  gave  back  to 
Whitmore  a  written  agreement,  reciting  the  execution  of  the 
deed  and  the  amount  of  the  consideration  thereof,  and  whereby 
B)  own  <fc  Hone  promised  and  agreed  with  Whitmore  that  they 
would  release  and  reconvey  the  house  and  lot  to  him,  by  a 
good  and  sufficient  deed  of  conveyance,  subject  to  the  $500 
mortgage  thereon,  if  he  or  his  assigns  should  well  and  truly  pay 
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to  them  by  the  first  of  September,  1838,  (he  sum  of  $1726,73, 
the  amount  of  consideration  expressed  in  the  deed.  Whitmore 
also  assigned  to  them,  for  their  own  use,  a  policy  of  insurance 
upon  the  house,  and  took  from  them  an  assignment  of  their 
judgment  against  J.  L.  Fisher.  The  three  notes  were  also  deliv- 
ered up  to  Whitmore  ;  Brown  having  first  made  a  memoranduir 
upon  each,  signed  by  him  with  the  name  of  his  firm,  statinj 
that  it  was  settled.  An  account  current  was  also  made  out  in 
favor  of  Brown  &Hone,  agaiiist  the  firm  of  Fisher  &  Whitmore, 
in  which  account  the  latter  firm  was  charged  with  the  amount 
of  the  three  notes,  the  interest  thereon  to  September,  1838,  and 
the  expenses  of  protest,  &c. ;  amounting  to  the  same  sum  men 
tioned  in  the  deed  as  the  consideration.  And'  at  the  foot  of 
this  account,  which  was  also  delivered  to  Whitmore,  there  was 
a  receipt  as  follows :  "  Rec'd  in  settlement*  Brown  &  Hone." 
After  this  arrangement  had  been  completed,  and  before  the  first 
of  September,  1838,  Brown  &  Hone,  having  become  embar- 
rassed, made  a  general  and  absolute  assignment  of  all  their 
merchandise,  debts,  and  claims  of  every  description,  and  all 
their  property  real  and  personal,  to  the  complainant  for  his 
own  benefit ;  he  having  assumed  the  payment  of  the  debts  of 
the  firm.  Whitmore  did  not  deliver  up  the  possession  of  the 
house  and  lot  to  Brown  &  Hone,  at  the  time  of  the  execution 
of  the  deed,  nor  to  the  complainant,  as  their  assignee,  on  or  after 
September,  1838  ;  but  continued  to  reside  in  the  house  and  to 
occupy  the  lot  at  the  time  the  testimony  was  taken  in  this 
cause.  He  had,  however,  offered  to  one  of  the  members  of  the 
firm  of  Brown  «fc  Hone,  about  the  last  of  the  year  1838,  to  de- 
liver the  possession  to  him  when  he  should  be  requested  to  do  so. 
In  August,  1839,- the  complainant  filed  his  bill  in  this  cause, 
against  Whitmore  and  his  wife  and  G.  Fisher,  stating  among 
other  things,  that  the  house  and  lot  were  conveyed  to  Brown  &■ 
Hone,  to  secure  the  payment  of  the  amount  due  upon  the  three 
notes ;  that  it  was  understood  by  the  parties  th£.t  the  con- 
veyance was  to  be  a  collateral  security  for  the  debt,  and  that 
the  agreement  to  reconvey  was  given  in  pursuance  of  such  un- 
derstanding; and  that  the  defendant  Whitmore  had  continued 
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lo  possess  the  premises,  and  to  enjoy  the  rents,  issues  and  profits 
thereof.  And  the  complainant  prayed  for  a  foreclosure  and  sale 
of  the  premises,  for  the  payment  of  the  debt  and  costs,  and  that 
the  defendants  G.  Fisher  and  P.  Whitmore  might  be  decreed 
to  pay  the  deficiency  ;  or  that  he  might  have  such  other  relief 
as  might  be  equitable  and  proper.  The  defendants,  by  their 
answer  upon  oath — P.  Whitmore  positively,  and  his  wife  and 
her  father  upon  information  and  belief — averred  that  the  house 
and  lot  were  conveyed  to  Brown  &  Hone  under  an  agreement 
that  such  conveyance  should  be  in  full  satisfaction  and  dis- 
;harge  of  the  notes  ;  but  that  Whitmore  should  have  a  writing 
entitling  him  to  a  reconveyance  if  he  repaid  the  amount  of  the 
lonsideration  money  on  or  before  the  first  of  September,  1838. 
4nd  that  he  was  to  surrender  the  premises  to  them  on  that  day, 
if  he  did  not  pay  the  amount  of  the  consideration  money  ex- 
pressed in  the  deed,  so  as  to  entitle  him  to  a  reconveyance. 
The  cause  was  heard  upon  pleadings  and  proofs,  before  the 
vice  chancellor  ;  who  decided  that  the  conveyance  was  a  mort- 
gage, and  that  the  defendants  G.  Fisher  and  Whitmore  were 
both  liable  for  the  deficiency,  if  any,  upon  a  sale  of  the  premises. 
He  therefore  made  the  usual  decree  for  a  foreclosure  and  sale, 
and  a  decree  over  against  them  jointly  for  the  deficiency.  From 
that  decree  the  defendants  appealed  to  the  chancelloi-. 

/  J.  Taylor,  for  the  appellants.  Whitmore  had  no  interest 
in,  and  was  no  way  connected  with,  the  settlement  of  the  claim 
of  Brown  &  Hone  against  G.  L.  Fisher.  Whatever  he  did  in 
the  matter,  which  was  very  little,  was  simply  as  the  agent  of 
his  partner  and  father  in  law,  George  Fisher,  who  was  then 
sick.  This  appears  from  the  answer,  and  from  the  testimonj^ 
ol  G.  L.  Fisher  and  Taylor,  and  the  correspondence  between 
Brown  &  Hone  and  Strong  &  Taylor,  and  between  George 
Fisher  and  Strong  &  Taylor.  The  indebtedness  which  grew 
out  of  that  settlement  was  therefore  really  the  indebtedness  of 
Gforge  Fisher  alone.  And  Whitmore  was  not  even  surety 
excervt  as  to  one-third  of  the  amount. 

The  conveyance  by  Whitmore  and  wife  to  Brown  &  Hodq 
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and  the  covenant  from  vhem  to  Whitmoie,  did  not  constitute  a 
mortgage,  but  they  were  an  absolute  deed  and  a  covenant  to 
reconvey  on  certain  conditions.  The  deed  is  absolute  on  ita 
face,  and  is  a  warranty  deed,  and  was  always  treated  as  an  ab- 
solute deed  by  all  parties,  being  recorded  and  held  as  such,  and 
is  expressly  subject  to  a  mortgage  and  certain  reservations. 
The  notes  were,  at  the  time  of  the  conveyance,  endorsed  "  S'et- 
tled — ^^Brown  &  Hone ;"  and  were  delivered  up,  and  nothing 
was  taken  in  their  place.  The  amount  due  thereon  was  ac 
knowledged  to  have  been  "  received  in  the  settlement."  Thw 
policy  of  insurance  apon  the  buildings  was  assigned  absolutely 
to  the  grantees,  and  the  judgment  against  G.  L.  Fisher,  out  ol 
which  the  indebtedness  grew,  was  assigned  absolutely  to  Whl 
more.  The  agreement  to  reconvey  is  not  in  the  form  and  Ian 
guage  of  a  defeasance,  but  of  a  contract  to  convey  upon  payment 
of  a  sum  of  money.  There  is  no  remedy  given  in  it,  or  else- 
where, for  the  payment  of  any  surplus  or  any  deficiency  upon 
a  sale  of  the  premises.  And  after  the  conveyance  there  was  no 
indebtedness  remaining  from  Fisher  &  Whitmore,  or  either  of 
them,  to  Brown  &  Hone.  Whitmore,  who  gave  the  deed,  never 
had  been  indebted  to  Brown  &  Hone  ;  at  least  no  further  than  aa 
surety  for  George  Fisher,  and  that  only  to  one-third  of  the  whole 
amount  of  the  consideration  for  the  conveyance.  Consequently 
there  never  had  been  a  pre-existing  debt  of  the  grantor.  And 
all  the  indebtedness,  as  well  of  George  Fisher  as  of  Fisher  & 
Whitmore,  was  extinguished  at  the  time  of  the  conveyance. 
This  appears  not  only  from  the  papers  made  exhibits  in  this 
cause,  and  to  which  I  have  before  referred,  but  also  from  the 
bill  and  answer  and  the  proofs.  Brown,  it  is  true,  speaks  inde- 
finitely of  assurances  that  the  money  should  be  paid  on  or  be- 
fore the  first  of  September.  But  even  if  any  such  assurances 
were  given,  they  may  as  well  be  understood  as  relating  to 
Whilmore's  first  proposition — to  give  a  mortgage — which  was 
rejected,  as  to  his  second  offer  to  give  an  absolute  deed ;  which 
offer  was  accepted.  Such  assurances  cannot  be  relied  upon  f.d 
promises  to  pay,  which  are  binding ;  for  no  such  promises  are 
stated  in  the  complainant's  bill.     They  do  njt  amount  to  an 
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agreement,  as  Brown  states  them  ;  and  besides,  being  promises 
to  pay  the  debt  of  a  third  person,  they  would  be  void  by  the 
statute  of  frauds. 

The  price  given  was  not  disproportioned  to  the  actual  value 
of  the  land.  It  was  worth  a  little  less,  rather  than  more,  than 
was  given.  It  is  where  it  is  worth  much  more,  that  a  presump- 
tion that  a  mortgage  was  intended  is  raised.  No  good  reason 
has  been  assigned,  nor  can  be,  why  this  form  of  transacting  the 
business  was  adopted,  if  the  intention  of  the  parties  was  to 
make  it  a  mortgage.  It  appears  from  the  answer,  which  is 
responsive  to  the  bill,  and  from  the  proofs,  that  a  mortgage  was 
not  intended.  Even  Brown's  testimony,  viewed  in  all  its  parts, 
leads  to  that  conclusion. 

But  even  if  we  concede  that  the  conveyance,  taken  in  con- 
nection with  the  agreement  to  reconvey  and  all  the  attendant 
circumstances,  is  a  mortgage,  it  certainly  cannot  be  contended 
that  there  is  an  express  covenant  for  the  payment  of  any  money 
contained  in  the  mortgage,  including  the  agreement  to  recon- 
Fey,  or  that  any  bond  or  other  separate  instrument  to  secure 
such  payment  has  been  given.  By  the  statute,  therefore,  the 
remedies  of  the  mortgagee  are  to  be  confined  to  the  lands  men- 
tioned in  the  mortgage.  And  this  must  apply  as  well  to  costs 
as  to  debt.  Such  instruments  as  had  before  existed  to  secure 
the  payment,  were  given  up  and  cancelled  at  the  time  of  the 
conveyance.  There  was  no  fraud  in  the  arrangement  made  by 
Whitmore  with  Brown  &  Hone,  in  May  and  June,  1838.  The 
answer  expressly  denies  fraud,  and  the  proofs  confirm  the  de- 
nial. And  the  most  that  Bj-own  pretends  is,  that  he  gathered 
from  Whitmore's  conversation  that  the  property  conveyed  to 
Brown  &  Hone  was  worth  much  more  than  it  was.  And  he 
admits  that  every  opportunity  was  given  them  to  leam  its  value ; 
that  various  references  were  given  them ;  and  that  it  was  not 
upon  Whitmore's  statement  that  they  purchased,  but  upon  in- 
form.%tion  derived  from  other  sources.  He  even  says,  the  whole 
matter  was  concluded  upon  before  they  saw  Whitmore.  The 
matter  was  in  contemplation  some  weeks,  or  rather  months,  be- 
fore it  was  finally  consummated ;  and  there  's  no  pretence  that 


566  CASES  IN  CHANCERY  fH  bb.  21 


Hone  V.  Fisher, 


any  measures  were  adopted  to  prevent  or  in  any  manner  influ' 
ence  Brown  &  Hone  from  making  every  examination  and 
inquiry  in  reference  to  the  property  and  its  value.  There  could 
have  been  no  fraud  in  the  sale  of  the  property  by  Whitmore  to 
Brown  &  Hone ;  for  all  that  is  pretended  is  an  erroneous  esti- 
mate of  its  value.  And  even  the  value  turns  out  by  the  testi 
mony  of  witnesses  to  have  been  but  little  if  any  below  the  price 
paid.  Be  it  ever  so  erroneous,  the  mere  expression  of  an  opin 
ion  as  to  the  value  of  property,  whether  real  or  personal,  where 
there  is  no  concealment  or  misrepresentation  of  facts,  can  never 
render  the  sale  fraudulent.  In  this  case  every  material  fad 
was  freely  and  voluntarily  disclosed. 

The  complainant's  bill  should  therefore  be  dismissed  with 
ijosts.  Even  if  the  conveyance  should  be  deemed  a  mortgage, 
the  complainant's  remedies  are  confined  to  the  lands  mortgaged  ; 
and  having  claimed  a  decree  for  the  deficiency  on  the  sale,  and 
having  been  offered,  before  suit  brought,  all  he  can  have,  h» 
must,  for  either  of  these  reasons,  pay  costs  to  the  defendants. 

/.  M.  Parker,  for  the  respondent.  The  conveyance  from 
Whitmore  and  wife  to  Brown  &  Hone,  was  a  mortgage ;  as 
appears  clearly  from  the  whole  case.  The  answer  denies  this, 
so  that  we  must  make  it  out  by  more  than  the  testimony  of  a 
single  witness.  This  we  contend  we  have  done.  Brown  fully 
contradicts  the  answer,  and  sustains  the  bill  on  this  point.  Be- 
sides, the  answer  being  contradicted  by  the  other  testimony,  in 
some  other  particulars,  as  will  presently  appear,  is  entitled  to 
diminished  weight — at  least,  we  may  set  off  Brown  against  the 
answer.  And  let  us  then  see  what  is  the  testimony  bearing 
upon  this  point,  aside  from  those  two.  We  have  the  evidence 
arising  from  the  papers  themselves,  to  wit,  the  deed  and  the 
contract  to  re-convey.  These  together  constitute  a  mortgage, 
and  would  be  so  held  without  any  more  evidence  than  tha 
bare  production  of  them.  [Parson^s  Com.  178.  Kelleran  v. 
Brown,  4  Mass.  Rep.  449.  Erskine  v.  Townsend,  2  Id.  493. 
Clark  V.  Henri/,  2  Cowen's  Rep.  324.  Roach  v.  Cozine,  9  Wend 
Rep,  227.)    Suppose  Whitmore  had  filed  his  bill  to  redeem,  pro 
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ducing  these  papers  alone,  can  there  be  a  doubt  that  be  would 
be  allowed  to  redeem  ?  Or  suppose  a  judgment  creditor  should 
claim  to  redeem  under  those  papers,  would  he  not  be  permitted '.' 
But  beyond  these  papers,  (which  according  to  the  case  of  Kel 
leran  v.  Brown,  imply  a  debt,  and  that  the  conveyance  was  in 
security,)  we  have  the  fact  proved  and  undisputed,  that  here 
was  an  indebtedness,  of  the  precise  amount  of  the  consideration 
in  the  deed ;  which  greatly  strengthens  the  view  now  taken. 
We  have  the  evidence  of  the  fact  that  Whitmore  has,  ever  since 
the  conveyance,  continued  in  possession  of  the  premises.  This 
is  inconsistent  with  the  idea  of  a  sale,  but  is  perfectly  consistent 
with  that  of  a  mortgage.  The  fact  of  his  payment  of  the  inter- 
est on  the  $500  mortgage,  to  the  loan  commissioners,  as  stated 
in  his  letter,  shows  that  it  was  a  mortgage.  This  payment  of 
interest  must  have  been  on  the  1st  Tuesday  of  October.  If  he 
had  sold  the  premises  subject  tothe  mortgage,  why  did  he  pay 
this  interest  ?  It  is  entirely  inconsistent  with  the  idea  of  a  sale, 
but  perfectly  consistent  with  that  of  a  mortgage.  His  requiring 
of  Brown  &  Hone  an  assignment  of  the  judgment  against  G. 
L.  Fisher,  shows  that  he  considered  the  debt  secured  by  the 
notes  unpaid,  and  consequently  that  the  conveyance  was  a 
mortgage. 

The  receipt  given  to  Fisher  &  Whitmore,  by  Taylor,  made 
the  payment  of  the  notes  payment  of  the  judgment,  and  so  was 
the  arrangement  between  Brown  <fc  Hone  and  G.  L.  Fisher,  as 
appears  by  the  answer.  This  receipt  Whitmore  had :  it  was 
given  to  him :  he  knew  the  eflfect  of  payment  of  the  notes. 
VVhy,  then,  did  he  require  an  assignment  of  this  judgment,  if 
he  considered  the  notes  paid  ?  This  requirement  is  inconsistent 
with  the  idea  that  they  were  paid  by  the  conveyance.  Brown 
&  Hone,  who  knew  nothing  of  this  receipt,  and  Who  considered 
the  judgment  paid  by  the  notes,  as  Brown  says,  might  well  be 
wilUng  to  transfer  it  to  Whitmore  as  mere  matter  of  form.  But 
the  evidence  shows  that  Whitmore  intended  to  use  it.  The 
assignment  was  not  thought  of  till  after  he  got  home,  nor  till 
L.  T.  Leach  died  ;  when  it  might  be  turned  to  good  account. 
Whitmore's  letter  shows  thai  the  property  was  offered  in  seci* 


568  CASES  IN  CHANCERY  TFeb.  21 


Hone  V.  Fisher. 


rity  for  payment  of  the  debt  on  the  1st  of  September ;  and  there 
is  nothing,  out  of  the  answer,  showing  that  the  arrangement 
was  different.  Hone's  testimony  shows  that  he  considered  the 
conveyance  merely  as  security  foi'  the  payment  of  the  debt  on 
the  1st  of  September ;  and  his  whole  conduct  shows  that  he 
never  dreamed  that  the  arrangement  was  different.  The 
assignment  to  the  complainant  shows  that  Brown  <fc  Hone 
so  considered  it  then.  There  existed  no  reason  at  that  time 
for  them  to  have  desired  to  call  it  a  mortgage  rather  than  a 
deed. 

But  it  will  be  said  that  the  debt  was  discharged,  because  the 
notes  were  given  up  and  endorsed  "  settled."  Also  that  an  ac- 
count current  was  made  out  and  receipted.  This,  we  contend, 
does  not  at  all  show  that  the  debt  was  discharged,  or  that  the 
new  security  was  taken  in  payment.  In  Clark  v.  Henry,  the 
notes  were  also  given  up,  but  that  circumstance  is  made  no  ac- 
count of  by  the  court,  (See  also  Olcott  v.  Rathhone,  5  Wend. 
Rep.  490  ;  Palmer  v.  Gurnsey,  7  Idem,  248 ;  and  Ainslie  v. 
Wilson,  7  Cowen's  Rep.  662.)  The  giving  up  of  a  security  does 
not  discharge  the  debt.  Nothing  short  of  a  payment  will  do 
this.  The  notes  were  but  securities  for  the  debt  which  the  de- 
fendants bad  assumed.  They  are  so  spoken  of  in  the  answer. 
And  the  giving  up  of  one  security  upon  taking  another,  does 
not  discharge  the  debt.  The  endorsement  on  the  notes,  rather 
confirms  this  view,  than  otherwise.  Settled  does  not  mean 
paid.  We  are  constantly  in  the  habit  of  speaking  of  an  account 
as  settled  when  a  balance  has  been  struck,  or  a  note  given 
for  the  amount.  The  defendants  themselves  speak  of  the 
giving  the  notes  in  settlement  of  the  judgment  against  G.  L. 
Fisher. 

The  defendants  Fisher  &  Whitmore  are  liable  to  make  up 
the  deficiency  of  the  debt  which  the  proceeds  of  the  sale  leave 
unpaid.  This  follows  from  the  fact  that  the  property  waa 
taken  in  security.  (Ainslie  v.  Wilson,  7  Cowen's  Rep.  662 
Palmar  v.  Ckirnsey,  7  Wend.  Rep.  248.)  The  debt  remains  un- 
less it  is  paid ;  and  of  course  the  liability  to  pay  continues. 
{Olcott  v.  Rathhone,  5  Wend.  Rep.  490.)  Even  if  the  agreement 
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Laa  been  to  release  the  personal  claim,  and  to  take  only  the 
land  as  security,  still,  as  Brown  &  Hone  were  induced  to  t  ake 
it,  under  representations  of  Whitmore  &  Hepburn,  that  it  was 
ample  security,  when  Whitmore  knew  it  was  not,  the  defen- 
dants will  now  be  held  to  make  it  good  security.  (3  Coweiis 
Rep.  537,  576.)  Whitmore  defrauded  Brown  &  Hone  in  relation 
to  the  value  of  the  property,  and  thereby  induced  them  to  fake 
it.  And  therefore,  even  if  the  sale  were  absolute,  the  court  will 
set  it  aside,  and  decree  the  payment  of  the  debt  by  Fisher  & 
Whitmore.  And  the  court  should  now  place  the  parties  in 
statu  quo.  ( Whelan  v.  Whelati,  3  Cowen's  Rep.  537,  576.) 
This  should  be  done  notwithstanding  Brown  &  Hone  have  as- 
signed to  the  complainant ;  who  stands  in  their  place,  and  has, 
in  this  matter,  all  their  rights. 

The  Chancellor.  The  decree  in  this  case  is  erroneous  ; 
even  if  the  vice  chancellor  is  right  in  supposing  that  neither 
party  intended  to  discharge  the  original  indebtedness  upon  the 
notes,  and  that  the  deed  and  defeasance  were  a  mere  collate- 
ral security  for  the  payment  of  that  original  indebtedness.  For 
the  decree  charges  the  defendant  Whitmore,  as  well  as  G. 
Fisher,  with  the  balance  which  may  remain  due  upon  all  three 
of  the  notes,  if  the  proceeds  of  the  sale  of  the  premises  shall  not 
be  sufficient  to  pay  them  in  full ;  although  Whitmore  was  not 
indebted  to  Brown  &  Hone  for  any  part  of  two  of  those  notes, 
md  merely  signed  the  name  of  his  firm  to  the  third  note  as  secu- 
rity for  his  father-in-law.  And  cei'tainly  he  cannot  be  charged 
as  on  an  implied  covenant,  to  pay  the  debt  of  another,  by  the 
execution  of  the  deed.  For,  under  the  provisions  of  the  revised 
statutes  there  is  no  implied  covenant  for  the  payment  of  the 
debt  intended  to  be  secured  thereby.  But  on  the  contrary,  the 
statute  declares,  that  where  there  is  no  express  covenant  for 
such  payment,  contained  in  the  mortgage,  and  no  bond  or  other 
separate  instrument  to  secure  such  payment  has  been  given, 
the  remedies  of  the  mortgagee  shall  be  confined  to  the  landa 
mentioned  in  the  mortgage.  (1  R.  S'.  738,  §  139.)  And  no 
covenant  can  now  be  implied  in  any  conveyance  of  leal  estate, 
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whethei  such  conveyance  contains  special  covenants  or  no., 
(Mem,  i  140.)  Where  a  mortgage,  therefore,  is  taken  for  the 
security  of  a  pre-existing  indebtedness,  without  any  intention 
of  discharging  the  original  debtor  from  personal  responsibility 
upon  his  former  security,  his  liability  upon  that  security  will 
remain,  notwithstanding  the  debt  is  further  secured  by  such 
mortgage.  But  if  the  original  indebtedness  is  intended  to  be 
discharged,  and  a  mere  mortgage  is  taken  to  secure  the  amount, 
without  any  express  covenant  to  pay  the  same,  and  no  bond  or 
separate  instrument  is  given  to  secure  such  payment,  the  mort- 
gagee has  no  remedy  upon  any  implied  agreement  of  the  mort- 
gagor (0  pay  the  amount  secured  by  the  mortgage  ;  but  must 
icsort  to  the  land  alone,  or  the  proceeds  thereof,  for  payment. 
The  result  will  be  the'same  where  an  absolute  deed  is  taken 
as  a  m^re  security  for  the  repayment  of  the  consideration  of 
such  fileed,  instead  of  an  ordinary  mortgage ;  and  where  there 
is  no  covenant,  or  other  instrument,  rendering  any  one  person 
ally  liable  for  the  debt  intended  to  be  secured. 

In  the  present  case  there  is  no  covenant,  in  the  deed  executed 
by  Whitmore,  binding  him  to  refund  the  consideration  money, 
mentioned  in  that  deed,  in  any  event ;  or  to  pay  the  notes  which 
were  given  up  and  cancelled  by  the  grantees  in  the  deed  at  the 
time  it  was  given.  Nor  did  he  or  his  father-in-law  execute  any 
bond,  or  other  separate  instrument,  binding  them  or  either  of 
them  to  such  payment.  And,  as  Whitmore  was  not  personally 
liable  for  the  payment  of  two  of  these  notes,  he  would  not  have 
been  liable  for  the  deficiency,  so  far  as  those  two  were  concerned, 
if  the  notes  themselves  had  not  been  cancelled,  and  he  had 
signed  a  written  agreement  that  the  notes  should  remain  aa  a 
collateral  security  for  the  payment  of  the  amount  of  the  con- 
sideration money  expressed  in  the  deed,  in  case  the  pro- 
ceeds of  the  land  itself  should  not  be  sufficient  to  pay  the 
amount. 

From  a  careful  examiration  of  the  documentary  evidence  in 
this  case,  in  connection  with  the  positive  answer  of  the  defen- 
dant Whitmore,  responsive  to  the  bill,  and  after  giving  all  due 
weight  to  the  testimony  in  behalf  of  the  complainant,  T  cannof 


»848.]  CASES  IN  CHANCERy.  .57  j 


Hone  V.  Fisher. 


resist  the  conclusion  that  the  deed  of  May,  1838,  was  intended 
to  be  received  as  a  substitute  for,  and  in  full  discharge  of,  the 
individual  liability  of  G.  Fisher  upon  two  of  the  notes,  and  of 
the  liability  of  him  and  his  copartner  jointly  upon  the  other 
note.  The  cancelling  of  the  notes  by  Brown  &  Hone,  and  giv- 
ing them  up  to  Whitmore,  and  the  making  out  of  a  formal 
statement  or  account  against  Fisher  &  Whitmore,  in  which 
that  firm  was  charged  with  the  three  notes,  together  with  the 
interest  and  costs  of  protest,  amounting  to  the  exact  considera- 
tion expressed  in  the  deed,  and  their  formally  receipting  that 
account  and  delivering  it  to  Whitmore,  appear  to  be  acts  which 
are  wholly- inconsistent  with  the  idea  that  Brown  &  Hone  ex- 
pected or  intended  to  reserve  to  themselves  the  right  to  sue  G. 
Fisher,  or  the  firm  of  Fisher  &  Whitmore,  on  either  of  those 
notes,  in  case  the  amount  mentioned  in  the  deed  and  agree- 
ment of  May,  1838,  was  not  paid  by  the  first  of  September 
thereafter ;  or  if  the  proceeds  of  the  house  and  lot,  upon  a  sale 
thereof,  should  not  be  sufiicient  to  pay  the  same. 

From  the  testimony  in  the  case,  I  have  very  little  doubt  that 
Brown  had  received  such  information  as  to  the  value  of  the 
property,  either  from  Whitmore  and  Hepburn,  or  from  those  to 
whom  he  had  been  referred,  in  the  county  where  it  was  situa- 
ted, as  to  induce  him  to  suppose  it  to  be  worth  much  more  than 
the  amount  then  due  upon  the  notes  ;  and  that  the  house  and 
lot  would  unquestionably  be  redeemed  within  the  time  specified 
m  the  written  agreement  given  by  himself  and  his  partner  to 
Whitmore.  He  also  probably  supposed  that  if  the  money  was 
not  paid  by  the  day,  he  and  his  partner  would  be  the  absolute 
owners  of  the  property,  so  that  they  could  sell  it  and  pay  them- 
selves. In  this  view  of  the  case,  he  may  have  considered  the 
deed  a  mere  security  for  the  amount  which  was  due  upon  the 
notes  before  they  were  given  up  and  cancelled.  And  it  may 
not  have  been  considered  necessary  by  him  to  examine  the 
question  whether  the  grantees  in  the  deed  would  have  a  per- 
sonal claim  against  any  one  for  the  def  ciency,  if  the  premises 
should  not  be  redeemed,  and  could  not  be  sold  for  enough  to 
pay  the  amount  intended  to  be  secured  by  this  conveyance. 
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As  I  have  arrived  at  the  concliisioa  that  neither  of  the  appel- 
lants is  liable  for  the  deficiency,  or  any  part  of  it,  it  is  perhaps 
a  matter  of  very  little  consequence  to  them  whether  the  deed 
is  to  be  considered  an  absolute  conveyance,  with  an  agreement 
to  re-sell  to  Whitmore  upon  certain  conditions,  or  as  a  security 
for  the  payment  of  money  merely,  so  as  to  require  a  foteclosuir 
to  give  to  the  complainant  a  perfect  title  to  the  land.  If  the  value 
of  the  house  and  lot  had  been  so  much  greater,  than  the  amount 
of  the  three  notes  as  Brown  &  Hone  supposed  it  to  be,  at  the 
time  they  took  the  deed,  as  a  substitute  for  the  prior  indebted- 
ness, I  should  think  the  transaction  was  intended  as  a  mere 
security ;  and  that  Whitmore  would  have  the  same  equity  of 
redemption  as  if  he  had  given  a  mortgage  in  the  ordinary  form 
to  secure  the  same  amount,  without  personal  liability  to  pay 
the  debt  if  the  mortgaged  premises  should  prove  to  be  insufii- 
cient  for  that  purpose.  And  the  conclusion  that  in  equity  the 
grantor  had  a  redeemable  interest  in  the  premises,  is  strength- 
ened by  the  fact  that  there  was  a  verbal  agreement  that  he 
should  retain  possession  of  the  house  and  lot  until  the  time 
,  fixed  for  the  payment  of  the  money  arrived,  and  without  paying 
rent  in  the  meantime.  In  this  respect,  as  well  as  in  some  others, 
this  case  is  like  that  of  Roach  v.  Cozine,  (9  Wend.  Rep.  228,) 
where  the  supreme  court  held  that  the  grantor  had  an  equity 
of  redemption,  notwithstanding  his  conveyance  was  absolute 
on  its  face.  The  defendant  Whitmore  also  states,  in  his  answer, 
that  he  applied  for  an  extension  of  credit  on  giving  security 
upon  the  property ;  but  that  Brown  declined  to  take  it  except 
in  the  form  of  an  absolute  deed.  I  am  therefore  of  opinion 
that  if  the  premises  had  been  as  valuable  in  fact  as  they  were 
represented  to  be,  and  Whitmore  had  applied  to  redeem  after 
the  first  of  September,  1838,  and  the  complainant  had  insisted 
upon  holding  the  property,  this  court  would  have  held  that  the 
transaction  was  in  fact  a  security  for  the  consideration  money 
mentioned  in  the  deed,  and  the  defeasance  or  agreement  to  re- 
convey. 

The  proper  course  therefore  is  to  reverse  the  decree  of  thfl 
vice  chanceL'or,  and  to  declare  that  the  :'eed  was  a  security  in 
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the  nature  of  a  mortgage,  but  without  persons  1  responsibility 
on  the  part  of  either  of  the  defendants  for  the  payment  of  the 
amount  intended  to  be  secured  thereby ;  and  directing  a  strict 
foreclojure,  unless  Whitmore  and  wife  redeem,  by  paying  the 
$1726,73,  and  interest  from  the  first  of  September,  1838,  within 
tliirty  days  after  the  entry  of  the  decree  upon  this  appeal.  Or, 
if  the  complainant  prefers  it,  he  may  have  a  decree  declaring 
that  the  deed  was  an  absolute  conveyance,  as  the  defendants 
have  insisted  in  their  answer  ;  and  not  a  mortgage.  And  in 
the  "xtter  case,  the  complainant  will  be  entitled  to  the  rents  and 
profits  of  the  premises,  while  the  defendant  Whitmore  has  occu- 
pied them  as  a  tenant  at  will,  at  least  for  six  years.  If  the' 
complainant  elects  to  have  such  a  decree  entered,  the  bill  will 
be  dismissed,  upon  that  ground  ;  and  without  prejudice  to  his 
right  to  bring  an  action  at  law  for  the  recovery  of  the  rents  and 
profits  of  the  premises. 

In  either  case,  I  shall  not  give  the  appellants  costs,  either 
upon  this  appeal  or  in  the  suit  before  the  vice  chancellor.  For 
I  am  satisfied,  from  the  testimony,  that  Brown  &,  Hone  were 
very  greatly  deceived  in  relation  to  the  real  value  of  the  prop- 
erty;  and  that  they  were  induced,  by  the  representations  of  Whit- 
more, to  believe  that  he  would  redeem  the  property,  and  thus 
enable  them  to  obtain  the  amount  justly  their  due,  when  he  in 
fact  knew  that  the  premises,  subject  as  they  were  to  the  state 
mortgage,  were  not  worth  in  cash  any  thing  like  the  amount 
of  their  debt. 


The  Utica  Insurance  Company  vs.  Lynch  and  Roberts. 

Where  a  mere  error  m  calculation  has  occurred  in  a  master's  report,  the  court  of 
chancery;  upon  further  directions,  may  direct  the  report  to  be  amended ;  although 
no  exceptions  have  been  filed,  and  without  sending  such  report  back  to  the  mastei 
to  be  corrected ;  but  where  the  report  has  been  followed  by  an  orde'  or  decree  of 
the  court,  for  the  payment  of  the  balance  as  found  due  by  the  masier,  the  report 
cannot  be  amended  while  the  jrder  or  decree  founded  thereon  remains  in  full  fcrce. 
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And  after  the  order  of  the  chancellor,  confirming  the  report  and  di  ecting  the  Day« 
ment  of  the  money,  has  been  affirmed  by  the  appellate  tribunal,  Ite  is  not  autho- 
rized to  set  aside  or  alter  that  order,  as  erroneous. 

A  receiver,  upon  the  passing  of  his  accounts,  is  not  entitled  to  an  allowance  out  of  a 
fund  in  his  hands  as  receiver,  for  counsel. fees  which  he  has  paid  on  an  unsuccessful 
defence  to  a  suit  brought  against  him  by  the  owner  of  such  fund ;  nor  for  the  ex- 
penses of  an  unsuccessful  appeal  brought  by  him  from  the  decree  in  such  suit. 

This  case  came  before  the  chancellor,  upon  the  petition  of 
the  defendant  Roberts,  to  correct  certain  alleged  errors  in  a 
master's  report,  made  under  the  decree  in  this  cause.  One  or 
two  of  the  alleged  errors  were  errors  in  computation  only,  and 
the  others  were  omissions  to  credit  the  petitioner  for  sums  which 
"had  been  paid  out  by  him ;  but  the  last  mentioned  errors  did  not 
appear  upon  the  face  of  the  report,  or  of  the  schedules  annexed 
thereto.  The  petitioner  had  excepted  to  the  report  in  relation 
to  the  allowance  of  interest  against  him  on  actual  balances ; 
but  his  exceptions  did  not  involve  the  question  as  to  these 
alleged  errors,  except  so  far  as  the  interest  and  comraissiona 
were  concerned.  Those  exceptions  were  overruled  by  the  chan- 
cellor, and  the  report  was  confirmed  ;  and  the  order  of  confirma 
tion  was  followed  by  a  further  direction,  contained  in  the  same 
order,  requiring  the  petitioner  to  pay  over  the  balance  found 
due  from  him,  by  the  report  of  the  master,  with  interest  on  thai 
balance  from  the  date  of  the  master's  report.  From  that  ordei 
the  petitioner  appealed  to  the  court  for  the  correction  of  errors ; 
where  it  was  subsequently  affirmed.  The  receivers  of  the  Utica 
Insurance  Company,  who  were  entitled  to  the  balance  reported 
due  from  the  master,  consented  to  have  the  alleged  errors  cor- 
rected, if  the  petitioner  would  consent  to  correct  and  offset  against 
them,  in  part,  certain  errors  in  the  master's  report,  wtnch  ap- 
peared to  have  occurred  upon  the  other  side  of  the  account. 
This  not  being  assented  to  by  the  petitioner,  he  made  the  appli- 
cation to  the  chancellor. 

Upon  the  hearing  of  the  petition,  the  counsel  for  the  receivers 
insisted,  that  from  the  proceedings  which  had  taken  place,  the 
chancellor  had  no  power  to  correct  the  report  in  this  manner. 
But  in  behalf  of  his  clients  he  consented  to  have  the  errors  cor- 
rected according  to  equity,   provided  the  errors  which  had 
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(Mjcurred  in  the  report,  as  against  them,  were  also  corrected  b}' 
the  chancellor. 

/  Lynch,  for  the  petitioner. 

D.  Marvin,  for  the  receivers. 

The  Chancellor.  The  objection  that  this  court  has  no 
atithority  to  correct  the  report  of  the  master,  without  the  con- 
sent of  the  parties  who  Oppose  the  application,  appeal's  to  be 
well  taken.  Where  a  mere  error  in  calculation  has  occurred, 
the  court,  upon  further  directions,  may  direct  the  report  to  be 
amended,  although  no  exceptions  have  been  filed  ;  and  without 
sending  it  back  to  the  master.  But  where,  as  in  this  case,  the 
report  has  been  followed  by  an  order  or  decree  of  the  court,  foe 
the  payment  of  the  balance  as  found  due  by  the  master,  the  re- 
port cannot  be  amended  while  the  order  or  decree  founded  upon 
^juch  report  remains  in  full  force.  ( Turner  v.  Turner,  1  Wils. 
Ch.  Rep.  471 ;  1  Swans.  Rep.  54,  S.  C.)  And  after  the  order 
of  the  chancellor,  confirming  the  report  and  directing  the  pay- 
ment of  the  money,  has  been  affirmed  by  the  appellate  tribunal, 
he  is  not  authorized  to  set  aside  or  alter  that  order,  as  errone- 
ous. The  counsel  for  the  receiver,  however,  consents  that  an 
order  may  be  made  for  a  deduction  from  the  amount  reported 
due,  by  the  master,  provided  the  errors  on  their  side  of  the  ac- 
count are  also  corrected. 

Those  errors  are  in  allowing  to  the  petitioner  counsel  fees  for 
tin  unsuccessful  defence  in  the  original  suit,  and  upon  an  unne- 
cessary appeal  by  him  to  the  court  for  the  correction  of  errors. 
That  defence  was  not  made  by  him  in  his  character  of  receiver,, 
but  as  one  of  the  defendants  in  that  suit  merely.  Neither  was 
(he  appeal  made  by  him  in  his  capacity  of  receiver.  And  even 
if  it  had  been,  it  would  not  have  entitled  him  to  charge  the  ex- 
penses of  an  unsuccessful  appeal,  upon  a  fund  in  his  hands 
belonging  to  the  respondents  in  such  appeal.  He  should  not, 
therefore,  in  the  passing  of  his  accounts  as  receiver  in  the  c.iuse, 
have  been  pllowed  the  f  50  paid  to  Mr.  Butler  as  his  counjel  m 
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the  original  cause,  nor  the  $100  paid  to  Mr.  Reynolds  upon  the 
argument  of  the  appeal.  These  two  sums,  with  interest  on  the 
first  from  December  31st,  1836,  and  on  the  last  from  the  same 
day  and  month  in  the  next  year  thereafter,  down  to  the  20tb 
of  April,  1847,  the  date  of  the  master's  certificate  annexed  to 
the  petition  in  this  matter,  must  be  deducted  from  the  $274^80 
mentioned  in  that  certificate.  And  the  balance,  with  interest 
thereon  from  the  last  mentioned  date,  must  be  allowed  to  the 
petitioner ;  towards  the  principal  and  interest  still  due  from  him, 
under  the  order  of  the  15th  of  April,  1845. 

The  receivers  offered  to  have  the  errors  corrected,  upon  equi- 
tible  principles,  before  this  application  was  made.  The  peti- 
tioner must  therefore  pay  to  them,  or  their  solicitor,  the  taxable 
costs  of  opposing  this  application. 


Jackson  vs.  Forrest  and  Leggett. 

A  person  having  a  judgment  of  $400  against  L.,  who  subsequently  died,  filed 
a  bill  against  F.  and  the  administratrix  of  his  deceased  debtor,  for  the  pur- 
pose of  reaching  certain  real  estate  which,  as  the  bill  alleged,  L.  had  purchased 
and  taken  a  conveyance  for,  in  the  name  of  F. ;  but  in  fact  for  his  own  use  and 
benefit.  The  bill  also  alleged  that  L.,  in  his  lifetime,  confessed  a  fraudulent  judg  ■ 
ment  to  F.,  which  was  prior  to  the  complainant's  judgment,  and  that  the  admin- 
istratrix of  L.  had  paid  or  applied  his  personal  estate,  amounting  to  $10,000,  to 
the  payment  of  the  judgment  of  P.,  knowing  that  such  judgment  was  fraudulent. 
And  the  complainant  prayed  for  an  account,  against  the  administratrix,  of  the  ad- 
ministration of  the  estate  of  L.,  and  for  an  account,  against  the  defendant  F.,  of  the 
moneys  and  property  which  he  had  received  from  the  administratrix,  in  payment 
of  the  fraudulent  judgment  J  and  that  the  defendants,  or  one  ot  them,  might  par 
the  amount  due  on  the  complainant's  judgment,  virith  costs;  flcW^that  the  bill 
was  multifarious. 

Held  also,  that  the  creditor  had  no  right  to  follow  the  personal  estate  of  the  debtor 
into  the  hands  of  a  third  person,  to  whom  it  was  alleged  the  administratrix  had 
paid  it  in  her  own  wrong ;  without  showing  that  the  administratrix  and  her  sure- 
ties were  irresponsible. 

HWd  further,  that  the  defendant  F.  was  not  a  proper  party  to  a  bill  agoinit  the  aJ> 
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ministratrix  for  an  f  ccount  and  payment  of  the  complainant's  debt,  out  of  the  per- 
sonal estate  which  had  come  to  her  hands ;  and  that  the  administratrix  was  not  a 
proper  party  to  a  suit  to  have  the  complainant's  debt  paid  out  of  the  real  estate  of 
the  decedent,  thf  title  to  which  was  taken  in  the  name  of  P. 
Where  the  consideration  of  a  conveyance  is  paid  by  one  person,  and  the  conveyance 
is  taken  in  the  name  of  another,  for  the  purpose  of  defrauding  the  creditors  of  the 
person  advancing  the  money,  although  such  conveyance  is  valid  as  between  the 
parties,  and  vests  the  whole  legal  and  equitable  title  in  the  grantee,  it  is  fraudu- 
lent as  to  creditors.  And  a  creditor,  having  a  judgment  against  the  person  advan- 
cing the  money,  may  file  his  bill  against  the  fraudulent  grantee,  to  set  the  deed 
aside;  sofaras  tohave  his  judgmentsatisfiedoutof  the  land.  But  the  administra- 
tor of  the  person  advancing  the  money  upon  the  purchase  of  the  land,  is  not 
proper  party  to  such  a  bill. 

This  case  came  before  the  chancellor,  upon  the  separate 
demurrers  of  the  defendants,  to  the  complainant's  bill,  for  mul- 
tifariousness. The  object  of  the  bill  was  to  reach  certain  real 
estate  of  W.  Leggett  deceased,  which,  as  the  bill  alleged,  he 
purchased  and  took  the  title  for  in  the  name  of  the  defendant 
Forrest;  but  purchased,  in  fact,  for  his  own  use  and  benefit.  The 
bill  also  alleged  that  Leggett,  in  his  lifetime,  confessed  a  frau- 
dulent judgment  to  the  defendant  Forrest,  which  was  older 
than  the  judgment  recovered  by  the  complainant  against  Leg- 
gett; and  that  the  defendant  E.  Leggett,  the  administratrix  of 
the  estate  of  W.'  Leggett  her  husband,  had  paid  or  applied  the 
whole  or  the  greater  part  of  the  personal  estate  of  the  intestate 
to  the  payment  of  the  judgment  of  Forrest,  knowing  that  such 
judgment  was  fraudulent  at  the  time  she  so  applied  the  intes- 
tate's property  for  the  payment  thereof  The  complainant 
therefore  prayed  for  an  account,  against  the  administratrix,  of 
the  administration  of  the  estate  of  her  deceased  husband,  and 
for  an  account  against  the  defendant  Forrest,  of  the  moneys 
and  property  which  he  had  received  from  her  in  payment  of 
the  judgment  alleged  to  be  fraudulent ;  and  that  they,  or  one 
of  them,  might  pay  the  complainant  the  amount  due  on  his 
judgment  and  the  costs  of  the  suit,  or  for  such  other  or  further 
relief  as  the  complainant  was  entitled  to  upon  the  case  made 
by  his  bill. 
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W.  Silliman,  for  the  complainant.  The  bill  alleges,  and  the 
demurrer  admits,  that  the  complainant  has  the  oldest  bona  fide 
judgment  against  Leggett,  and  that  by  collusion  between  the 
defendants,  Forrest  has  swept  away  all  the  personal  estate  of 
Leggett,  under  his  previous  fraudulent  judgment.  It  appears 
by  the  pleadings  that  the  complainant  is  first  entitled  to  be 
paid  the  full  amount  of  his  judgment,  out  of  the  personal  es- 
tate of  Leggett,  before  any  other  person  can  receive  any  thing 
out  of  that  estate ;  and  that  the  defendant  Leggett,  as  admin- 
istratrix of  the  deceased,  has  been  bribed  by  Forrest  to  deliver 
all  the  estate  to  him,  without  any  sale  being  made,  towards  the 
satisfaction  of  a  prior  fraudulent  judgment  on  which  nothing 
was  due.  This  shows  abundant  equity  on  the  part  of  the  com- 
plainant. Forrest  admits  that  he  has  acquired  all  the  estate, 
real  and  personal,  of  the  debtor  Leggett,  amounting  to  over 
$10,000,  in  order  to  defraud  his  creditors,  of  whom  the  com- 
plainant is  first  entitled  to  be  paid  in  full ;  and  yet  he  insists 
that  the  complainant  has  no  equity. 

The  next  objection  is  that  the  complainant  has  a  remedy  at 
law.  The  mode  of  redress  at  law  ought  to  be  pointed  out,  and 
the  court  in  which  it  can  be  obtained  ;  for  it  certainly  is  not 
very  obvious.  It  rests  with  the  defendant  to  show  how  the  com- 
plainant could  obtain  the  intestate's  library,  &c.  from  Forrest ; 
and  that  even  if  there  is  remedy  at  law,  there  cannot  be  relief 
also  in  equity. 

The  next  objection  is  that  the  bill  is  multifarious,  in  calling 
for  an  account  from  the  administratrix,  and  also  a  refunding  or 
proper  application  of  the  personal  property  which  Forrest  has 
fraudulently,  coUusively,  and  by  bribery  and  corru[)tion,  obtain- 
ed from  a  debtor  and  his  administratrix,  which  property  they 
nold  in  trust  for  creditors.  It  is  every  day's  practice  to  unite  in 
one  suit  a  fraudulent  trustee  and  a  person  with  whom  he  has 
colluded  to  the  prejudice  of  the  cestui  que  trust  A  common 
creditor's  bill  is  a  familiar  example  of  bills  of  this  character. 
A  large  proportion  of  these  creditor's  bills  seek  to  avoid  frau- 
dulent transfers  of  property  which  should  be  applied  to  pay 
debts 
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The  next  cause  of  demurrer  assigned,  is  that  the  demand  of 
the  complainant  is  barred  by  th^  statute  of  limitations.  This 
is  not  sufficiently  pleaded.  It  does  not  show  what  statute  is 
referred  to,  nor  the  number  of  years  deeiried  requisite  to  create  a 
bar.  But  if  sufficiently  pleaded,  it  does  not  appear  that  Forrest 
did  not  receive  the  personal  property  in  question  within  one 
hour  before  filing  the  bill ;  and  as  to  it,  and  also  the  real  prop- 
erty, it  is  alleged  and  admitted  that  Forrest  now  holds  them  in 
trust  for  creditors.  The  statute  does  not  apply  to  the  whole 
bill,  and  if  does  to  any  part,  the  demurrer  is  too  broad.  The 
demurrer  being  frivolous,  and  put  in  for  delay,  there  should  be 
a  final  decree  upon  it  that  Forrest  pay  the  whole  of  the  com- 
plainant's demand  ;  he  having  fraudulently  obtained  more  than 
ten  times  its  amount  from  the  intestate's  property. 

0.  L.  Barbour,  for  the  defendants.  The  bill  in  this  cause 
seeks  to  obtain  an  account  from  the  administratrix,  and  also  to 
recover  on  the  ground  of  certain  alleged  fraudulent  transactions 
between  the  intestate,  William  Leggett,  and  the  defendants.  It 
is  in  this  respect  multifarious,  and  should  be  dismissed.  (^Sal- 
vidge  V.  Hyde,  JacoVsvRep.  151,  overruling  S.  C.  5  Madd.  138. 
Story's  Eq.  PI.  §  274  et  seq.)  The  complainant  prays  that  the 
defendant  Forrest  may  pay  the  debt ;  and  that  the  administra- 
trix may  account  and  pay  it.  It  is  not  charged  that  there  was 
any  fraudulent  combination  between  the  defendant  Forrest  and 
the  administratrix  to  cheat  the  complainant :  and  of  course  a 
decree  against  the  administratrix  can  only  be  had  on  the  ground 
of  assets  in.  her  hands.  If  so,  the  claim  against  the  defendant 
Forrest,  as  trustee,  is  evidently  inconsistent,  and  renders  the 
bill  multifarious. 

The  bill  charges  that  the  defendant  Forrest  is  a  trustee  of 
the  creditors  of  Leggett,  both  as  to  real  and  personal  estate 
This  is  founded  upon  the  allegation  thai  the  real  estate  is  in 
fact  the  property  of  Leggett ;  and  it  is  entirely  inconsistent  with 
the  demand  for  an  account  from  the  administratrix.  The  bill 
18,  for  this  reason,  also  multifarious,  and  bad.  It  has  three  dis- 
tinct objects :  to  obtain  an  account  from  the  administratrix ;  ta 
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Bet  aside  the  sale,  by  the  administratrix,  to  the  defendant  For- 
est, of  the  personal  property,  and  to  make  Forrest  a  trustee  as 
to  the  real  estate  conveyed  to  him  by  Yerks.  It  therefore 
comes  strictly  within  the  definition  of  multifariousness,  viz.  to 
demand  by  one  bill  several  matters,  of  different  natures,  against 
several  defendants.  To  prove  this,  it  is  only  necessary  to  see 
that  the  complainant,  on  the  frame  of  this  bill,  would  be  enti- 
tled to  a  decree  against  the  administratrix,  or  the  defendant 
Forrest,  in  either  of  these  cases^ — 1st.  If  he  succeeds  in  showing 
that  the  inventory  on  file  was  not  just  and  true,  and  in  obtain- 
ing an  account  showing  assets  in  the  hands  of  the  administra- 
trix;' 2d.  If  he  succeeds  in  establishing  hie  allegation  that  the 
conveyance  of  the  real  estate  was  fraudulent ;  and  3d'.  If  he 
succeeds  in  establishing  the  charge  that  the  sale  of  the  personal 
property  was  fraudulent.  It  is  impossible  that  a  bill  which 
seeks  relief  so  various,  and  of  such  different  natures,  can  be  good. 
And  so  far  aS'  the  bill  endeavors  to  make  the  defendant  a  tros- 
tee,  on  the  ground  of  an  alleged  conspiracy  to  defraud  the  com- 
plainant, it  presents  no  case  for  the  interference  of  th-e  court. 
A  trust  cannot  be  raised  in  this  manner. 

As  to  the  statute  of  limitations.  The  ground  of  action  here 
being  the  alleged  fraud,  there  is  a  concurrent  jurisdiction  in  the 
courts  of  common  law  and  of  equity ;  and  the  rule  at  law  ap-. 
pUes  as  to  the  limitation.  (2  R.  S.  301,  §  49.)  ,  That  rule,  in  a 
case  like  this,  is  six  years.  {Idem,  296,  §  19.)  'The  52d  sec- 
tion does  not  apply.  Leggett  died  in  May,  1839.  The  bill  was 
filed  in  February,  1847 ;  nearly  eight  years  thereafter.  It  is 
to  be  assumed  that  letters  of  administration  were  taken  out,  and 
settlement  of  the  estate  closed,  within  a  year  or  fifteen  months 
from  the  death  of  the  intestate. 

The  personal  estate  is  the  primary  fund  for  the  payment  of 
debts.  And  that  must  be  exhausted  before  a  creditor  can  resort 
to  the  real  estate  of  the  decedent.  There  is  no  allegation  in  the 
bill  that  the  administratrix  has  not  a  suf&cient  amount  of  pei!- 
Bonal  property  in  her  hands,  belonging  to  the  estate,  to  pay  all 
debts.  Without  such  an  allegation  the  bill  cannot  be  sustained . 
Even  if  the  administratrix  had  not  sufficient  personal  property 
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in  her  hands  to  pay  this  debt,  the  creditor  would  not  be  autho< 
lized  to  proceed  against  the  real  estate,  until  he  had  exhausted 
his  remedy  against  the  administratrix,  and  her  sureties,  by  a 
suit  upon  the  administration  bond.  The  bill  alleges  that  Leg- 
gett  left  personal  property  to  the  amount  of  $10,000.  Of  course 
the  administratrix  gave  security  to  the  amount  of  $20,000. 
She  could  not  have  obtained  letters  of  administration  without 
giving  a  bond  in  that  amount.  {See  2  R.  S.  20,  §  42.)  There 
is  nothing  to  show  that  this  bond  is  not  in  existence,  and  an 
ample  security  for  the  payment  of  the  complainant's  debt. 

The  Chancellor.  There  is  an  error,  in  the  bill  with  which 
I  have  been  furnished,  in  stating  the  commencement  of  the 
complainant's  suit  against  W.  Leggett  to  have  been  in  October 
term,  1839  ;  which  was  subsequent  to  the  death  of  the  latter, 
as  stated  in  the  bill.  This,  probably,  was  a  mere  slip  of  the 
pen,  as  the  time  of  the  I'ecovery  of  the  judgment  is  stated  to 
have  been  in  January  of  that  year.  The  error  in  stating  the 
lime  of  the  commencement  of  the  suit  is  therefore  probably  im- 
material. 

There  is  no  foundation  for  the  objection  that  the  suit  against 
the  administratrix  is  barred  by  lapse  of  time.  For  it  is  not 
stated  when  administration  was  granted  to  her  upon  the  estate 
of  her  husband.  But  I  think  the  objection  that  the  bill  is  mul- 
tifarious is  well  taken. 

It  is  alleged  that  the  personal  estate  of  the  decedent,  which 
came  to  the  hands  of  his  administratrix,  was  about  $10,000. 
And  the  amount  due  upon  the  complainant's  judgment,  inclu- 
ding interest  thereon,  was  less  than  $900,  at  the  time  of  filing 
the  bill  in  this  cause.  There  is  nothing  in  this  case,  therefore, 
to  show  that  the  complainant  has  not  a  perfect  remedy  against 
the  administratrix  and  her  sureties,  for  the  amount  due  upon 
his  judgment.  He  has  then  no  right  to  follow  the  personal 
estate  into  the  hands  of  a  third  person,  to  whom,  if  the  allega- 
tions in  the  bill  are  true,  she  has  paid  it  in  her  own  wrong. 
The  defendant  Forrest,  therefore,  was  not  a  proper  party  to  a 
Mil  against  th'.  adnunistratrix,  for  an  account  and  payment  of 
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the  complainant's  debt,  out  of  the  personal  estate  which  had 
come  to  her  hands.  And  I  see  no  reason  for  making  Forrest  a 
party,  except  for  the  purpose  of  depriving  Mrs.  Leggett  of  the 
oenefit  of  his  testimony  in  the  suit ;  an  answer  on  oath  from 
both  defendants  being  waived  by  the  bill. 

On  the  other  haud,  if  the  consideration  of  the  conveyance  to 
Forrest  was  actually  paid  by  W.  Leggett,  and  the  deed  was 
taken  in  the  name  of  the  former  for  the  purpose  of  defrauding 
the  complainant,  and  other  creditors  whose  debts  then  existed, 
that  conveyance  was  valid  as  between  the  parties  ;  and  vested 

he  whole  legal  and  equitable  title  in  the  grantee,  under  the 
provisions  of  the  revised  statutes.  (1  R.  S.  728,  §  51.)  It  was 
fraudulent,  however,  as  to  the  complainant,  as  an  existing  cred 
itor.  And  he  has  a  right  to  file  his  bill  against  Forrest  to  set  it 
aside,  so  far  as  to  have  his  judgment  satisfied  out  bf  the  land 
of  the  fraudulent  grantee  thereof.  [IdeTn,  §  52.)  •  But  in  rela- 
tion to  that  part  of  the  bill  in  this  cause,  the  administratrix  was 
improperly  made  a  defendant.  And  her  testimony  may  be 
rery  material  for  her  co-defendant,  in  respect  to  that  part  of  the 
3omplainant's  bill. 

The  demurrers  of  the  defendants  respectively  must  therefore 
be  allowed.     And  the  bill  must  be  dismissed,  with  costs  to  each, 

ipon  the  ground  of  multifariousness.  That,  of  course,  will  not 
f)revent  the  complainant  from  filing  new  bills,  against  the  de- 
fendants separately,  for  the  relief  to  which  he  may  be  entitled 
against  them  respectively. 


Miller  vs.  Avery. 


To  authorize  a  party  to  produce,  at  the  hearing,  documentary  evidence  which  is  not 
made  an  exhibit  before  the  examiner,  nor  distinctly  referred  to  in  the  pleadings, 
the  notice  of  intention  to  make  use  of  such  evidence  should  state  sufficient  of  the 
substance  of  the  document  intended  to  be  produced,  to  enable  the  adverse  party  t< 
see  that  it  is  evidence  of  some  fact  against  him. 

The  object  of  requiring  the  )  arty  to  give  notice  of  his  intention  to  use  documentail 
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evidence  upon  the  hearing,  ten  days  before  the  closing  of  the  pre  ift,  is  to  enable 
the  adverse  party  to  produce  evidence  before  the  examiner  to  counteract  the  effect 
of  the  documentary  evidence  mentioned  in  the  notice. 

A  verdict  for  the  plaintiff,  in  an  ejectment  suit,  not  followed  by  a  judgment,  is  not 
tantamount  to  an  eviction  of  the  tenant ;  when  the  question  as  to  the  effect  of 
such  a  verdict  arises  between  the  tenant  and  his  grantor  with  warranty. 

Where  an  answer  on  oath  is  not  waived,  matters  stated  in  the  bill  as  being  within 
the  personal  knowledge  of  the  defendant  are  to  be '  taken  as  true,  upon  the  hear- 
ing. But  not  where  the  complainant,  by  waiving  an  answer  on  oath,  elects  to 
take  upon  himself  the  burthen  of  sustaining  the  allegations  in  bis  bill  without  the 
aid  of  a  discovery  from  the  defendant. 

Where  an  answer  on  oath  is  waived  by  the  complainant,  the  answer  is  a  mere 
pleading ;  and  the  general  traverse  at  the  conclusion  thereof  puts  every  thing  in 
issue  which  is  not  admitted  by  the  answer ;  as  provided  for  by  the  40th  rule  of 
the  court  of  chancery. 

A  complainant  cannot  avail  himself  of  a  part  of  the  new  matters  which  are  set  up 
in  the  defendant's  answer,  as  a  mere  pleading,  to  make  out  a  case  for  relief  not 
stated  in  his  bill,  and  at  the  same  time  reject  other  matters  connected  therewith  as 
a  part  of  the  defence  stated  in  the  answer. 

B  seems  that  a  verbal  agreement  made  by  the  grantee  of  land,  at  the  time  of  the  con- 
veyance thereof  to  him  with  warranty,  cannot  be  set  up,  either  at  law  or  in  equity, 
as  a  defence  to  a  suit  for  a  breach  ©f  the  covenant  of  warranty  contained  in  such 
conveyance ;  and  that  all  verbal  agreements  which  would  be  inconsistent  vrith  the 
general  covenant  of  warranty  against  all  persons,  must  be  considered  a-s  merged 
in  the  written  covenant. 

The  mere  fact  that  a  purchaser  of  real  estate,  who  has  a  covenant  of  warranty  from 
the  grantor,  is  sued  for  the  purpose  of  recovering  the  premises,  by  persons  claims 
ing  title  paramount  to  his  deed,  will  not  authorize  such  grantee  to  come  into  the 
court  of  chancery  for  relief  against  an  action  at  law,  for  the  unpaid  purchase 
money  for  the  premises. 

The  case  of  Johnson  v.  Gere,  (2  John.  Ch.  Rep.  546,)  commented  upon  ;  and  the 
decision,  as  reported,  questioned. 

The  mere  fact  of  a  failure  of  title  in  the  vendor,  affords  no  sufficient  ground  for  the 
purchaser's  coming  into  a  court  of  equity  for  relief,  where  he  has  not  been  disturbed 
in  his  possession,  and  where  no  suit  has  been  brought  against  him  by  the  rightful 
owner  of  the  land.  And  the  bringing  of  an  ejectment  suit  against  the  grantee  of 
lands,  by  persons  claiming  to  have  a  title  paramount  to  that  of  the  grantor,  with- 
out establishing  the  fact  that  the  plaintiff  in  the  ejectment  suit  is  the  real  owner 
of  the  land,  affords  no  sufficient  ground  for  the  grantee  coming  into  the  court  of 
chancery  for  relief,  against  an  action  at  law  for  the  recovery  of  the  unj)aid  pur- 
chasr  money  due  to  the  vendor  of  the  land. 

Nor  is  it  a  vali(j  defence  to  a  suit  in  chancery,  for  the  foreclosu  -e  and  satisfaction  of 
a  bond  and  u  ortgage  given  for  the  purchase  money  upon  a  lale  of  the  land,  that 
an  ejectment  suit  has  been  brought  against  the  mortgagor,  by  a  stranger  claiming 
the  land. 

Where  the  title  of  the  grantor  of  land  was  perfect  at  the  tune  he  conveyed  the  tanu 
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with  warranty^  but  one  of  the  conveyances  through  which  that  title  ia  derived  hai 
not  been  recorded,  and  the  grantee  subsequently  receives  that  deed  from  bis  gran- 
tor under  an  agreement  by  him  that  he  will  procure  it  to  be  recorded,  but  he  neg- 
lects to  do  so  ;  and  in  consequence  of  such  neglect  he  loses  the  title  to  the  land, 
by  its  being  sold  by  the  sheriff  under  a  subsequent  judgment  against  the  grantor 
in  such  unrecoirded  conveyance,  it  seems  the  court  of  chancery  would  relieve  the 
covenantor  against  an  action  brought  against  him,  on  his  covenant  of  warranty,  by 
bis  grantee. 

This  was  an  appeal  from  a  decree  of  the  assistant  vice 
chancellor  of  the  first  circuit,  dismissing  the  complainant's  bill. 
The  defendant  Avery,  in  June,  1836,  conveyed  to  the  complain- 
ant Miller,  a  tract  of  land  in  Lycoming  county,  in  the  state  of 
Pennsylvania,  virith  warranty,  for  the  consideration  of  $300 ; 
and  took  back  a  note  from  Miller  for  the  purchase  moaey,  pay- 
able in  five  years  with  interest.  And  in  Septeniiber,  1843,  Ave- 
ry commenced  a  suit  upon  his  note  in  the  supreme  court  of  this 
state.  In  December  thereafter,  an  ejectment  suit  was  brought 
against  Miller  in  Pennsylvania,  by  persons  claiming  title  to  the 
lands  conveyed  to  him.  The  bill  in  this  cause  was  thereupon 
filed,  for  the  purpose  of  obtaining  an  injunction  to  restrain  Ave- 
ry from  proceeding  in  his  action  upon  the  note  until  the  deter- 
mination of  the  ejectment  suit ;  and  if  that  should  be  determined 
in  favor  of  the  plaintiffs  therein,  then  for  a  perpetual  injunction 
against  Avery.  An  answer  of  the  defendant  upon  oath  was 
waived  ;  but  Avery  put  in  an  answer  on  oath,  for  tne  purpose 
of  obtaining  a  dissolution  of  the  preliminary  injunction  which 
had  been  granted  upon  fihng  the  bill.  A  replication  to  the  an- 
swer was  filed,  but  no  proofs  in  the  cause  were  taken  by  either 
party.  But  more  than  ten  days  before  the  entering  of  the  order 
to  close  the  proofs,  the  complainant's  solicitor  gave  notice  that, 
upon  the  hearing,  he  intended  to  use  an  exemplified  copy,  un- 
der the  seal  of  the  court  in  Pennsylvania,  of  the  record  of  the 
proceedings  and  verdict  in  the  ejectment  suit  mentioned  in  the 
bill  The  notice  did  not,  however,  state  that  any  judgment 
had  been  rendered  upon  the  verdict  in  the  ejectment  suit,  or 
whether  the  verdict  was  in  favor  of  the  plaintiffs  or  of  the  de- 
fendant in  that  suit.  At  the  hearing,  a  copy  of  the  minutes  of 
ihe  clerk  of  the  court  in  Pennsylvaijia  was  produced,  modei'  the 
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seal  of  tlie  court,  showing  that  an  ejectment  suit  had  iieen 
commenced,  for  the  land  mentioned  in  the  deed  to  the  com- 
plainant, by  the  issuing  of  a  summons,  which  did  not  appear  tc 
have  been  served  ;  that  on  the  day  such  sunimons  was  issued, 
and  before  the  return  day,  Miller  appeared  by  his  attorney  and 
pleaded  the  general  issue,  and  that  subsequently  a  verdict  was 
rendered  for  the  plaintiffs.  But,  it  did  not  appear  by  the  clerk's 
minutes  produced  at  the  hearing,  what  evidence  of  title  was 
given  by  the  plaintiffs  on  that  trial,  or  whether  they  claimed  by 
title  derived  from  Miller  subsequent  to  the  deed  of  Aveiy  to 
him,  or  by  virtue  of  a  paramount  title. 

H.  Van  Der  Lyn,  for  the  appellant.  The  bill  in  this  cause 
was  filed  and  the  injunction  granted  on  the  authority  of  John- 
son. V.  Gere,  (2  John.  Ch.  Rep.  547 ;)  cited  by  the  chancellor 
In  Woodruff -v.  Bunce,  (9  Paige,  445,)  and  by  Justice  Bronson 
in  Edwards  v.  Bodine,  (26  Wend.  114.)  The  assistant  viee 
chancellor  has  overruled  these  decisions  without  referring  to  a 
single  authority,  in  equity,  to  support  his  decision.  Ever  since 
Chancellor  Kent  made  his  decision  in  1817,  in  the  case  of  Johip- 
son  V.  Gere,  it  has  been  recognized  by  our  highest  tribunals  as 
an  existing  and  binding  authority  in  courts  of  equity.  The  bill 
in  this  cause  was  therefore  rightfully  filed ;  and  the  injunction 
thereon  was  properly  granted. 

It  is  admitted  that  the  fact  that  an  ejectment  suit  had 
■  been  brought  against  Miller,  to  recover  the  land  under  a  par- 
amount title,  could  not  avail  Miller  as  a  defence  to  the  action 
at  law,  in  the  suit  of  Avery  against  Miller,  to  recover  the  con- 
sideration for  the  land  sold  by  Avery  to  Miller.  This  is  one 
of  the  cases  in  which  equity  corrects  the  law,  where  by  reason 
of  its  universality  it  is  defective.  And  the  court  of  chancery 
interferes  by  injunction,  to  stop  a  vendor,  with  warranty,  from 
proceeding  at  law  to  collect  the  price  of  the  Land,  at  the  same 
time  that  his  vendee  is  sued  in  ejectment  to  recover  froni  him 
the  possession  of  the  land,  by  persons  claiming  a  paramount 
title,  until  the  ejectment  suit  is  determined.  What  can  be 
more  equitable  than  the  decision  in  Johnson  v,  Gere  1    Averj 
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is  bound  by  his  warranty  deed  to  indemnify  and  defend  Millei 
against  the  ejectment  suit,  in  Pennsylvania,  to  recover  the 
lands  from  Miller  under  a  paramount  title.  Avery  is  the  real 
defendant  in  the  ejectment  suit.  While  that  suit  is  pending 
and  the  title  to  the  land  is  in  jeopardy,  he  has  no  equitable 
right  to  collect  the  price  of  the  land  from  his  vendee.  For  the 
result  of  that  suit  will  determine  whether  he  has  any  right 
whatever  to  the  consideration  money  for  the  land.  It  is  inequi- 
table that  he  should  collect  the  price  before  the  result  of  the 
ejectment  suit  is  known.  For  if  his  title  is  overthrown,  his 
right  to  the  price  is  lost ;  and  if  he  has  collected  it,  he  will  be 
bound  immediately  to  restore  it  to  the  vendee. 

S.  McKoon,  for  the  respondent.  The  preliminary  injunc- 
tion in  this  cause  was  granted  on  the  following  charges  in  the 
bill  of  complaint ;  that  the  defendant  well  knew  that  no  legal 
title  to  the  premises  was  conveyed  to  the  complainant  by  the 
defendant's  warranty  deed,  for  which  the  note  was  given  ;  that 
an  ejectment  had  been  commenced  against  the  complainant  by 
persons  claiming  the  paramount  title  to  the  premises ;  and  that 
the  defendant  was  in  low  pecuniary  credit,  and  probably  insol- 
vent. The  first  and  third  charges  are  expressly  denied  in  the 
answer.  The  second  is  admitted ;  but  a  state  of  facts  is  de- 
tailed which  shows  conclusively  that  the  legal  title  was  in  the 
defendant  at  the  time  of  his  conveyance  to  Miller,  and  that"  the 
complainant,  by  omitting  to  put  his  title  deeds  upon  record,  has 
involved  himself  in  an  ejectment  suit  with  a  subsequent  pur- 
chaser under  a  judgment  against  Church,  the  common  source 
of  title. 

This  cause  is  to  be  determined  upon  the  matters  contained 
in  the  bill  and  answer ;  and  the  answer  is  to  be  taken  as  true. 
(7  John.  Ch.  Rep.  217.  2  CowerHs  Rep.  118.)  It  will  be  seen 
by  a  reference  to  the  chain  of  conveyances  stated  in  the  bill  and 
answer,  that  Church  is  the  common  source  of  title,  and  that 
the  plaintiffs,  in  the  ejectment  suit,  claim  title  by  virtue  of  a 
purchase  at  a  sheriff's  sale,  held  nearly  one  year  after  the  de- 
fendant conveyed  the  premises  to  the  complainant.    If  all  tbf 
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deeds  had  been  recorded  when  given,  the  record  eddence  of 
fhe  complainant's  title  would  have  been  perfect.  When  Avery 
conveyed  to  Miller,  the  latter  knew  that  the  deed  from  Church 
to  Maynard  and  the  deed  from  Maynard  to  Avery  were  not 
recorded;  and  he  agreed  with  Avery  to  get  them  recorded  if 
Avery  would  deliver  them  to  him  for  that  purpose.  In  pursu 
ance  of  that  proposition  Avery  delivered  to  Miller  as  well  the 
deed  from  Church  to  Maynard,  as  the  deed  from  Maynard  to 
Avery ;  and  the  defendant  swears  in  his  answer  that  "  he  relied 
upon  the  good  faith,  honesty  and  integrity  of  the  complainant 
to  cause  the  same  to  be  recorded  in  pursuance  of  his  agree- 
ment." If  the  plaintiffs  in  the  ejectment  suit,  recover  against 
Miller,  therefore,  Avery  is  excused ;  upon  the  ground  of  the 
laches  of  Miller  in  not  recording  the  deeds,  which  he  had  had 
in  his  possession  for  that  purpose  nearly  a  year  previous  to  the 
sheriff's  sale  under  which  the  plaintiffs  in  the  ejectment  suit 
claim  title.  As  well  might  Miller  claim  that  Avery's  covenant 
of  warranty  extends  to  liens  acquired  by  the  state  of  Pennsyl- 
vania for  the  non-payment  of  taxes  subsequently  assessed,  as  to 
ihe  hen  acquired  by  the  purchaser  at  the  sheriff's  sale.  Nothing 
short  of  an  eviction  will  amount  to  a  breach  of  a  covenant  of 
warranty.     (^Tallmadge  v.  Wallls,  25  Wend.  115.) 

No  fraud  being  established  against  the  defendant,  and  his 
solvency  being  unquestionable,  the  injunction  should  be  dis- 
solved. And  the  proceedings  upon  the  note  being  in  the 
supreme  court  and  the  defendant  solvent,  the  complainant 
should  be  left  to  his  remedy  upon  his  covenant. 

The  decree  dismissing  the  complainants'  bill  was  based  upon 
the  opinion  of  the  assistant  vice  chancellor,  that  the  answer  of 
the  defendant  must  be  taken  as  true ;  that  it  denied  all  the 
equities  of  the  bill,  and  absolved  the  defendant  from  the  charges 
of  fraud  and  insolvency ;  and  that  the  complainant  had  an 
ample  remedy  at  law  upon  the  covenants  as  to  the  title.  And 
the  defend  ;nt  insists  that  it  would  be  inequitable  and  oppres- 
sive to  commue  the  injunction  under  the  state  of  facts  as  de- 
tailed in  the  answer ;  and  therefore  asks  that  the  decree  of  the 
vice  chancellor  be  affirmed  with  costs. 
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Van  Der  Lj/n,  in  reply.  A  replication  to  the  defendant'j 
answer  having  been  filed,  and  an  order  to  produce  witnesses 
and  to  close  the  proofs  having  been  entered,  the  complainant 
noticed  the  cause  for  hearing  in  September,  1845,  before  the 
assistant  vice  chancellor.  The  defendant's  counsel  is  wrong  in 
supposing  that  every  thing  stated  in  his  answer  is  to  be  taken 
as  true.  The  36th  rule  only  applies  where  a  defendant  moves 
to  dissolve  an  injunction.  Then,  and  for  that  purpose  the  an- 
swer, will  have  no  other  or  greater  force  as  evidence  than  tht 
bill.  The  whole  force  of  the  defendant's  argument  rests  or. 
the  effect  he  imputes  to  th£  parol  agreement  set  up  in  his  an- 
swer as  having  been  made  between  Avery  and  Miller  at  the 
time  of  the  giving  of  the  warranty  deed  from  the  former  to  the 
latter.  That  agreement,  if  ever  made,  was  void  in  law ;  be- 
cause it  was  merged  in  the  absolute  covenants  of  the  deed,  and 
because  it  could  not  contradict  the  deed.  The  defendant  cannot 
impart  any  validity  to  it,  by  setting  it  up  by  way  of  defence  to 
contradict  and  vary  the  absolute  covenant  of  warranty  in  his 
deed.  {Sunt  v.  Amidon,  4  Hill,  346.)  The  verbal  agreement, 
stated  in  defendant's  answer,  is  wholly  inadmissible  to  vary  or 
discharge  the  absolute  covenant  of  warranty  in  the  deed.  Be- 
sides, a  covenant  under  seal  cannot  be  discharged  or  impaired 
by  a  parol  agreement  before  breach.  The  discharge  must  be 
under  seal.  {Suydam  v.  Jones,  10  Wend.  184.)  The  parol 
agreement  being  void  and  inoperative,  must  be  laid  'aside,  in 
the  argument  of  this  cause.  What  follows  ?  The  defendant 
admits  in  his  answer,  and  proves  it  by  setting  forth  in  his  an 
swer  extracts  from  the  records  of  Lycoming  county,  Pennsyl 
vania.  that  the  plaintiffs  in  the  ejectment  suit  against  Miller, 
who  were  the  purchasers  of  the  land  at  the  sheriff's  sale  under 
a  judgment  in  favor  of  Montgomery  against  Church,  have 
acquired  the  record  title  to  the  land,  by  the  recording  of  the 
deed  of  the  sheriff  to  them ;  that  Avery's  title  to  the  premises 
has  failed,  by  the  omission  to  record  the  deed  from  Church  to 
Maynard,  the  grantor  of  Avery ;  and  that  the  plaintiffs  in  the 
ejectment  suit  must  succeed  against  Miller.  Hence  the  eject- 
na^nt  suit  could  not  fail  to  terminate,  as  it  has  in  fact  done,  in 
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the  overthrow  of  Miller's  title  under  Avery,  and  in  the  eviction  cf 
Miller  from  the  land  ;  and  in  Avery's  loss  of  the  right  to  the 
$300,  the  price  of  the  land,  and  the  costs  and  expenses  of 
defending  the  ejectment  suit  in  Pennsylvania,  and  the  costs 
recovered  in  the  ejectment  suit   against  Miller. 

As  the  learned  counsel  of  the  defendant  have  produced  no 
authority  to  impair  the  equitable  rule  established  in  the  case  of 
Johnson  V.  Gere,  nor  denied  that  the  case  of  the  complainant 
is  in  all  respects  like  that,-  there  can  be  no  doubt  that  the  in 
junction  in  this  cause  was  rightly  granted,  and  ought  to  be 
continued  ;  and  that  the  decree  of  the  assistant  vice  chancellor 
should  be  reversed  with  costs. 

The  Chancellor.  The  paper  produced  at  the  hearing 
was  properly  rejected  by  the  assistant  vice  chancellor,  even  if 
it  was  competeiit  for  the  complainant  to  give  in  evidence  an 
eviction  under  paramount  title,  subsequent  to  the  commence- 
ment of  the  suit,  and  without  filing  a  supplemental  bill  stating 
the  fact  of  such  eviction.  In  the  first  place,  the  notice  was  not 
liufficient  to  authorize  the  complainant  to  produce,  at  the  hear- 
ing, a  record  of  a  verdict  in  the  ejectment  suit  against  the  com- 
plainant: To  authorize  a  party  to  produce,  at  the  hearing, 
docuuientaiy  evidence  which  is  not  made  an  exhibit  before  the 
examiner,  nor  distinctly  referred  to  in  the  pleadings,  the  notice 
should  state  sufRcient  of  the  substance  of  the  dociiment  intend- 
ed to  be  produced,  to  enable  the  adverse  party  to  see  that  it  would 
be  evidence  of  some  fact  against  him.  The  object  of  requiring 
the  party  to  give  notice  of  his  intention  to  use  documentary 
evidence  upon  the  hearing,  ten  days  before  the  closing  of  the 
proofs,  was  to  enable  the  adverse  party  to  produce  evidence 
before  the  examiner  to  counteract  the  effect  of  the  documentary 
evidence  mentioned  in  the  notice  Thus,  if  the  complainant  had 
given  notice  to  the  defendant  before  the  proofs  were  closed,  that 
the  ejectment  suit  had  been  brought  to  trial,  and  that  a  verdict 
had  been  rendered  for  the  plaintiffs  in  that  suit,  and  that  a  copy 
of  the  minutes  of  the  clerk,  duly  authenticated  so  as  to  make  it 
legal  evidence  under  the  law  of  the  United  States,  wouM  lie 
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produced  at  the  hearing,  showing  that  fact,  it  would  have  been 
competent  for  the  defendant  in  this  suit,  to  produce  evidence 
before  the  examiner  to  show  that  the  verdict  had  been  obtained 
by  collusion  between  the  parties  in  the  ejectment  suit,  or  that 
>t  was  obtained  upon  proof  of  title  to  the  land  derived  from 
Miller  himself;  or  that  the  verdict  had  been  subsequently  va- 
cated or  set  aside  by  the  court  in  which  it  had  been  rendereu. 
The  complainant  had  a  right  to  produce  the  d^cuinentary  evi- 
dence referred  to  in  the  pleadings,  t*?  piove  the  fact  of  the  eject- 
ment suit,  and  for  what  piemises  it  was  commenced,  if  that 
fact  was  not  sufficiently  admitted  in  the  -answer  of  the  defen- 
dant ;  but  for  no  other  purpose.  Nor  was  a  verdict  in  an  eject- 
ment suit,  not  followed  by  a  judgment,  tantamount  to  an 
eviction.  So  that  the  evidence  would  not  have  helpe,!  the 
complainant,  if  a  proper  notice  of  the  nature  and  effect  of  the 
documentary  evidence  intended  to  be  produced  had  been  given. 
This  case,  therefore,  must  be  decided  upon  the  facts  as  they 
existed  at  the  time  of  the  commencement  of  this  suit,  and  as 
they  are  presented  by  the  pleadings. 

The  assistant  vice  chancellor  was  right,  as  to  the  construe 
tion  of  the  last  clause  of  the  17th  rule.  Where  an  answer  on 
oath  is  not  waived,  matters  stated  in  the  bill  as  being  within 
the  personal  knowledge  of  the  defendant,  are  to  be  taken  as 
true  upon  the  hearing.  But  not  where  the  complainant  elects 
to  take  upon  himself  the  burthen  of  sustaining  the  allegations 
in  his  bill,  without  the  aid  of  a  discovery  from  the  defendant, 
by  waiving  the  answer  on  oath.  For  in  that  case,  the  answer 
is  a  mere  pleading ;  and  the  general  traverse  at  the  conclusion 
thereof,  puts  every  thing  in  issue  which  is  not  admitted  by  the 
answer;  as  provided  for  by  the  40th  rule  of  the  court  of 
chancery. 

The  new  matters  set  up  in  the  answer,  as  a  defence,  are  not 
proved,  and  cannot  therefore  avail  the  defendant,  if  the  matters 
of  the  bill  which  are  admitted  in  the  answer  are  sufficient  to 
entitle  the  complainant  to  a  decree  granting  the  relief  asked 
for  in  his  bill,  or  any  part  of  it.  The  complainant,  however, 
lannot  avail  himself  of  a  part  of  the  new  matters,  which  are 
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del  up  in  the  answer  as  a  mere  pleading,  to  mdke  out  a  case 
foi  relief  not  stated  in  his  bill,  and  at  the  same  time  reject  the 
other  matters  connected  therewiib  as  a  part  of  the  defence  sta- 
ted in  the  answer. 

The  charge  in  the  complainant's  bill  is,  that  at  the  time  of  , 
the  execution  of  the  deed  to  the  complainant,  and  when  he 
gave  his  note  for  the  purchase  money  of  the  land  in  Pennsyl- 
vania, he  believed  that  the  deed  conveyed  to  him  a  good  title 
to  the  land,  but  that  he  has  since  discovered  that  the  defen- 
dant's title  was  defective  and  void,  as  against  the  paramount 
title  of  other  claimants,  the  real  owners  of  the  land  ;  that  the 
complainant  did  not  obtain  the  legal  title  under  the  defendant's 
deed ;  and  that  the  owners  of  such  paramount  title  have  sine 
commenced  an  ejectment  suit  against  the  complainant,  to  es- 
tablish their  rights  to  such  land.  The  bill  further  charges  that 
at  the  time  of  the  commencement  of  the  suit  upon  the  note, 
Avery  was  insolvent  or  irresponsible,  and  that  he  then  knew  no 
legal  title  to  the  land  was  conveyed  to  Miller  by  the  deed  of 
1836.  The  answer  denies  these  allegations  in  the  bill,  and 
Bhows  that  the  defendant,  instead  of  being  insolvent  or  irrespon- 
sible, has  a  large  visible  property,  and  is  worth  ten  times  the 
amount  of  the  consideration  mentioned  in  his  warranty  deed 
This  leaves  the  complainant's  right  to  relief  in  this  case  to  stand 
upon  the  simple  grounds  that  a  suit  has  been  commenced 
against  him,  by  persons  claiming  to  be  the  owners  of  the  land 
for  the  purchase  money  of  which  the  note  was  given,  and  that 
the  defendant  has  given  a  deed  with  warranty.  For  I  have 
looJced  in  vain  for  any  allegation  in  the  bill,  or  admission  in  the 
answer,  that  by  the  laws  of  Pennsylvania  a  judgment,  recov- 
ered against  a  former  owner  of  real  estate,  is  a  lien  upon  land 
which  he  had  previously  conveyed  ;  so  as  to  give  to  a  purchaser 
under  an  execution  upon  the  judgment  a  title  which  will  over- 
reach a  conveyance  from  the  judgment  debtor,  made  before  the 
recovery.of  the  judgment,  where  the  deed  from  the  sheriff  is  re- 
jorded  before  the  recording  of  such  prior  conveyance.  Such 
IS  not  the  rule  of  the  common  law.  And  if  there  is  any  stanite, 
or  other  local  law  in  Pennsylvania,  changing  the  rule  of  the 
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common  law  ia  this  respect,  our  courts  cannot  take  judicial  tio- 
ticB  of  it.  But  it  must  be  proved  as  a  matter  of  fact,  if  not  ad- 
mitted by  the  pleadings  in  the  suit. 

It  may  be  proper  to  state,  however,  that  if  there  is  such  a 
local  law  in  Pennsylvania,  the  matters  set  up  in  the  answer,  if 
proved,  would  be  a  bar  to  any  suit  by  the  complainant  here  for 
relief,  even  if  the  defendant  was  insolvent  and  a  recovery  had 
been  obtained  against  the  grantee  of  Avery  upon  the  ground 
that  the  purchasers  had  acquired  the  legal  title  to  the  land  be- 
cause their  deed  was  recorded  previous  to  the  recording  of  the 
conveyance  of  December,  1833,  from  W.  Church  to  A.  K.  May- 
nard  ;  and  that  too  without  reference  to  the  allegation  in  the 
defendant's  answer  that  the  purchasers  at  the  sheriffs  sale 
knew,  at  the  time  of  their  purchase,  that  the  judgment  debtor 
had  no  title  to  the  land  when  the  j\idgment  was  recovered,  or 
at  the  time  of  the  sale  of  all  his  interest  in  the  land,  by  the 
sheriff. 

The  answer  states  that  in  December,  1833,  which  was  nearly 
two  years  before  the  recovery  of  the  judgment  under  which  the 
plaintiffs  in  the  ejectment  suit  purchased,  W.  Church,  against 
whom  that  judgment  was  subsequently  recovered,  conveyed  the 
land  in  question  to  Maynard,  by  a  conveyance  duly  executed 
and  properly  acknowledged,  and  that  in  April,  1834,  Maynard 
conveyed  the  same  land  to  Avery,  the  defendant  in  this  suit ; 
which  last  mentioned  conveyance  has  been  recorded  in  the 
county  where  the  lands  lie.  The  answer  further  states  that  at 
the  time  of  the  conveyance  from  Avery  to  Miller,  the  latter  was 
informed  that  the  deed  from  Church  to  Maynard  was  not  re- 
corded, and  agreed  to  get  it  recorded  himself;  that  shortly  after 
the  conveyance  to  the  complainant,  in  June,  1836,  and  in  the 
course  of  that  summer.  Miller  received  from  Avery  the  deed 
from  Willard  Church,  for  the  purpose  of  having  it  recorded  in 
conformity  with  the  previous  agreement  of  the  parties ;  and 
that  if  there  is  any  defect  in  th,e  record  evidence,  of  the  title  of 
Miller  to  the  land,  such  defect  is  owing  to  his  neglect  to  have 
the  deed,  from  Church  to  Maynard,  recorded  previous  to  ths 
sheriff's  sale  in  May,  1837. 
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It  IS  not  necessary  to  inquire  here,  whether  the  veibal  agree- 
ment made  at  the  time  of  the  conveyance  of  the  land  with 
warranty,  by  Avery,  could  of  itself  be  set  up  as  a  defence 
either  at  law  or  in  equity,  to  an  action  for  a  breach  of  the  wai 
lanty  contained  in  that  conveyance.     I  am  inclined  to  think, 
however,  it  could  not ;  and  that  all  such  verbal  agreements 
which  would  be  inconsistent  with  the  general  covenant  of  war- 
ranty against  all  persons,  would  be  considered  as  merged  in 
lat  written  covenant.     It  would  unquestionably  be  so  merged 
t  law.    {Hunt  v.  Arnidon,  4  Hill's  R&p.  345.)     And  I  see  no 
ood  reason  why  it  should  not  have  the  same  effect  in  a  court 
F  equity,  as  a  mere  question  of  evidence.     If  it  was  necessary, 
lerefore,  that  the  deed  from  W.  Church  should  be  recorded  in 
rder  to  protect  the  complainant's  title  against  a  subsequent 
snveyance  from  Church,  or  a  conveyance  upon  a  sale  under  a 
ibsequent  judgment  against  him,  I  think  Miller  might  have 
isisted  that  Avery  should  be  at  the  trouble  and  expense  ol 
aving  the  deed  from  Church  to  Maynard  properly  recorded. 
But  if  Miller  intended  to  insist  upon  his  legal  rights,  under 
le  written  covenant  of  warranty,  the  proper  time  to  do  so  was 
fhen  that  deed  was  delivered  to  him  to  be  recorded  ;  pursuant 
)  the  verbal  understanding  of  the  parties  which  existed  at  the 
me  of  the  conveyance  of  the  land  by  Avery  to  him.     By  re- 
eiving  the  deea  for  the  purpose  of  putting  it  on  record,  and 
dthout  any  objection  on  his  part  that  the  verbal  agreement  to 
0  so,  which  he  had  previously  made,  was  not  binding,  he  de- 
rived the  defendant  Avery  of  the  power  of  putting  it  on  record 
imself,  and  thus  protectiog  the  title  of  his  grantee.     And  hav- 
ig  by  his  own  negligence  lost  the  title  to  the  land,  it  would  be 
nconscientious  for  him  afterwards  to  insist  upon  enforcing  his 
eneral  covenant  of  warranty  against  the  defendant.     The 
lets  stated  in  the  defendant's  answer,  therefore,  would  form  a 
1st  claim  to  relief  in  equity  against  Miller,  if  he  should  en- 
eavor  to  enforce  his  covenant  of  warranty  in  an  action  at  law, 
pen  the  gound  that  the  title  to  the  land  conveyed  to  him  had 
een  lost  by  not  recording  the  deed  within  a  reasonable  time 
fter  it  was  received  by  him  for  the  purpose  of  being  recorded. 
Vol.  II.  75 
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And  what  would  in  this  court  be  a  ground  for  relief  against  an 
action  at  law  upon  the  covenant  of  warranty  must,  if  proved, 
be  a  good  defence  to  a  bill  for  relief,  against  the  suit  upon  the 
note,  because  the  title  to  the  land  has  been  lost  by  failing  to 
record  the  deed  from  Church  to  Maynard. 

The  question,  therefore,  recurs  in  this  case ;  does  the  mere 
fact  that  a  purchaser  of  real  estate  who  has  a  covenant  of  war- 
ranty from  the  grantor,  is  sued  for  the  purpose  of  recovering  the 
premises  by  persons  claiming  title  paramount  to  his  deed, 
authorize  such  grantee  to  come  into  the  court  of  chancery  for 
relief  against  aa  action  at  law,  for  the  unpaid  purchase  money 
of  the  premises?  And  upon  this  point,  I  think  the  depisiori 
of  the  assistant  vice  chancellor  was  right.  The  appellant's 
counsel  relies  upon  a  decision  of  the  late  Chancellor  Kent,  upon 
an  ex  parte  apphcation  for  an  injunction,  in  the  case  of  Johtv- 
son  v.  Gere,  (2  John.  Ch.  Rep.  546.)  If  the  whole  substance 
of  the  complainant's  bill,  in  that  case,  is  stated  in  the  report,  it 
is  undoubtedly  a  case  which  goes  upon  all  fours  with  the 
present,  and  is  entitled  to  all  the  weight  which  a  mere  ex  parte 
decision  of  that  learned  jurist,  who  made  it,  ought  to  receive. 
I  think  it  is  evident,  however,  that  the  reporter  was  under  a 
mistake  in  the  statement  of  the  case,  or  that  the  chancellor  over- 
looked the  fact  that  it  was  not  alleged  in  the  bill  that  the  com- 
plainants even  believed  their  title  to  the  land  was  defective. 
For  it  caniiot  be  possible  that  he  intended  to  decide  that  a  mere 
claim  of  a  paramount  title  by  a  third  person,  and  the  bringing 
of  a  suit  upon  that  claim  against  the  purchaser,  was  suiBcient 
to  authorize  this  court  to  stay  the  vendor,  who  had  warranted 
the  title,  from  proceeding  at  law  or  in  equity  to  collect  the  un- 
paid purchase  money.  If  the  law  was  so,  any  vendee  who  was 
not  rea,dy  to  pay  his  purchase  money  when  it  became  due, 
might  make  a  secret  arrangement  with  some  third  person  to 
claim  the  premises  and  bring  an  ejectment  suit  therefor,  and 
thus  tie  up  the  vendor  from  collecting  his  debt,  indefiuitely. 
For,  if  the  vendor  should  be  allowed  by  the  court  at  law  to 
interfere  with  the  defence  of  the  ejectment  suit,  so  as  to  get  it 
out  of  court  within  a  reasonable  time,  the  plaintiff  might  sue- 
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niit  to  a  nonsuit  and  tlien  bring  a  new  action.  And  such  new 
action,  either  by  the  original  plaintiff  or  by  a  new  claimant, 
would  entitle  the  vendee  to  a  new  decree,  staying  the  collection 
of  the  unpaid  purchase  money,  until  the  final  termination  of 
that  suit.  I  concur  in  the  suggestion  of  the  assistant  vice 
chancellor  in  Banks  v.  Walker,  (3  iV".  ITork  Leg.  Obs.  343,' 
that  the  complainant's  bill,  in  the  case  of  Johnson  v.  Gere,  sel 
out  the  will  of  J.  M.  Pierson,  from  which  it  was  apparent  that 
his  widow  had  but  a  life  estate  in  the  premises,  and  that  the 
title  which  Gere  derived  under  her  failed  at  her' death  ;  so  that 
her  infant  children  must  succeed  in  the  ejectment  suit,  which 
their  guardian  had  commenced  in  their  names,  for  the  recovery 
of  the  land  conveyed  by  Gere  with  warranty.  Whether  that 
state  of  facts  would  enable  the  vendee,  or  his  legal  representa- 
tives, to  come  into  this  court  for  relief,  before  an  actual  eviction, 
where  the  vendor  who  had  conveyed  with  warranty,  was  not 
only  solvent  but  abundantly  able  to  pay  any  sum  which  might 
be  recovered  against  him  in  an  action  at  law  upon  his  cove- 
nant, is  at  least  doubtful.  It  is  sufficient  to  say  that  it  has 
frequently  been  decided  that  the  mere  fact  of  a  failure  of  title 
in  the  vendor  affords  no  sufficient  ground  for  coming  into  this 
court  for  relief;  where  the  purchaser  has  not  been  disturbed  in 
his  possession,  and  no  suit  has  been  brought  against  him  by 
the  rightful  owner  of  the  land.  (Btimpus  v.  Plainer,  1  John. 
Ch.  Rep.  218.  Woodruff  v.  Bunce,  9  -Paige's  Rep.  443. 
Withers  v.  Morrell,  3  Edw.  Ch.  Rep.  560.  Edwards  v. 
Bodine,  26  Wend.  Rep.  109.)  And  it  is  equally  clear  that  the 
mere  bringing  of  an  ejectment  suit  against  the  grantee  of  lands, 
by  persons  claiming  to  have  a  title  paramount  to  that  of  the 
grantor,  without  establishing  the  fact  that  the  plaintiff  in  the 
ejectment  suit  is  the  real  owner  of  the  land,  affords  no  sufficient 
ground  for  coming  into  this  court  for  relief,  against  an  action  at 
law  for  the  recovery  of  the  unpaid  purchase  money  due  to  tie 
vendor  of  the  land.  Nor  is  it  a  valid  defence  to  a  suit  in  this 
court,  for  the  foreclosure  and  satisfaction  of  a  bond  and  mort- 
gage given  for  the  purchase  money  upon  a  sale  of  the  land. 
That  question  was  correctly  decided  b''.  'he  assistant  vice  chan* 
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cellor,  ia  Banks  v.  Walker,  (3  New-  York  Leg.   Obs.  340.) 

And  he  very  properly  followed  that  decision  in  the  present  case. 

The  decree  appealed  from  must  therefore  be  affirmed  with 

costs. 


The  Ontario  Bank  vs.  Mumford  and  others. 

[Not  followed,  B  Fed.  Rep.  61.    Overruled,  2  Keyes  530.] 

Ab  a  general  rule,  the  court  of  chancery  will  not  entertain  a  suit  brought  by  the  as- 
signee of  a  debt,  or  a  chose  in  action,  which  is  a  mere  legal  demand ;  but  will 
leave  him  to  his  remedy  at  law,  by  a  suit  in  the  name  of  the  araignor. 

Where,  however,  special  circumstances  render  it  necessary  for  the  assignee  to  cornn 
into  a  court  of  equity  for  relief,  to  prevent  a  failure  of  justice,  he  will  be  allowed  to 
bring  a  suit  in  chancery,  in  his  own  name,  upon  a  mere  legal  demand. 

In  this  state  no  provision  is  made,  by  law,  authorizing  the  assignee  of  a  chose  in  ac- 
tion to  bring  a  suit  at  law  in  the  name  of  the  assignees  in  bankruptcy  of  his 
assignor,  without  their  consent.  And  where  it  appears  that  the  assignee  in  bank- 
ruptcy, of  the  obligee  in  a  bond,  refuses  to  join  in  a  suit  for  the  recovery  of  the 
damage  consequent  upon  a  breach  of  the  condition  thereof,  such  refusal  will 
justity  the  interference  of  the  court  of  chancery,  in  behalf  of  the  assignee  of  such 
bond,  if  the  only  remedy  of  such  assignee,  at  law,  is  by  an  action  in  the  joint 
names  of  the  assignor  thereof  and  of  his  assignee  in  bankruptcy,  or  in  the  name  of 
the  assignee  in  bankruptcy  alone. 

Where  a  debt  is  due  to  two  persons  jointly,  and  one  of  them  is  decreed  to  be  a  bank- 
rupt, or  where  one  of  them  makes  an  assignment  under  the  insolvent  acts,  the 
action  for  the  recovery  of  the  debt,  in  a  court  of  law,  must  be  brought  in  the  names 
of  the  other  creditor  and  of  the  assignees,  jointly ;  and  neither  can  sue  in  his  own 
name  alone. 

Nor  can  the  suit  be  brought  in  the  joint  names  of  the  original  creditors,  in  such  a 
case ;  except  where  the  bankrupt  was  a  mere  nominal  rwner  of  the  dett  as  trustee 
or  otherwise. 

Assignees  in  bankruptcy  do  not  take  the  whole  legal  title  in  the  bankrupt's  property, 
as  heirs  and  executors  do.  Nothing  vests  in  them,  even  at  law,  but  such  estate 
as  the  bankrupt  had  a  beneficial  as  well  as  a  legal  interest  in ;  and  which  in- 
terest is  to  be  applied,  by  the  assignees,  for  the  payment  of  the  debts  of  tho  bank- 
rupt. 

The  fact  that  the  assignment  of  a  bond,  and  the  damages  to  be  recovered  thereon,  in 
the  name  of  thd  assignor,  is  not  absolute  and  unconditional,  but  merely  as  a  col- 
lateral security,  makes  no  difference  with  respect  to  tho  right  of  the  assignee  ta 
•ue  in  the  name  of  the  assignor  alone.    The  action  in  such  a  case  must  be  broughl 
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in  the  name  of  the  assignor ;  and  it  cannot  be  sustained  if  brought  m  the  name* 
of  his  assignees  in  bankruptcy,  who  have  no  interest  therein. 
And  even  if  the  assignor  of  the  bond  were  dead,  that  would  affcfl-d  no  excuse  for  the 
assignee's  coining  into  a  court  of  equity  for  reUef.  For  the  suit  upon  the  bond 
may,  in  that  case,  be  brought  in  the  name  of  the  assignee,  under  the  provision  of 
the  statute  on  the  subject,  in  case  there  is  no  personal  representative  of  the  dece- 
dent, or  where  such  representative  refuses  to  sue  for  the  damage  sustained  by  a 
breach  of  the  condition  of  the  bond. 

This  was  an  appeal  from  a  decree  of  the  vice  chancellor  of 
the  eighth  circuit,  allowing  the  demurrer  of  the  defendant  G 
H.  Mumford,  one -.f  the  defendants,  and  dismissing  the  bill  as 
to  him.  The  complainants'  bill  showed  the  following  state  of 
facts :  In  July,  1837,  the  defendant  p.  H.  S.  Mumford  was  the 
owner  of  a  flouring  mill  and  lot  of  land,  in  the  county  of  Mon- 
roe, which  was  subject  to  the  lien  of  a  mortgage  for  $10,000, 
given  by  him  to  W.  W.  Mumford ;  and  which  was  then  held 
by  Edward,  Rufus,  and  Frederick  Prime,  as  assignees  and 
trustees.  E.  H.  S.  Mumford,  being  such  ov\'ner,  sold  the  prem- 
ises to  H.  Hutchinson  for  $23,000  ;  and  to  induce  Hutchinson 
to  become  such  purchaser,  agreed  to  pay  off  and  discharge  the 
mortgage  thereon,  or  to  obtain  a  release  of  the  premises  from 
the  lien  of  the  mortgage,  and  to  give  Hutchinson  a  bond  with 
security  for  the  performance  of  that  agreement.  A  bond  was 
thereupon  given  to  Hutchinson,  by  E.  H.  S.  Mumford  as  prin- 
cipal, and  by  G.  H.  Mumford  as  his  surety,  in  the  penalty  of 
$20,000,  dated  the  14th  of  July,  1837  ;  with  a  condition  which 
recited  the  agreement  of  E.  H.  S.  Mumford,  and  stated  that  the 
hond  was  to  be  void  if  E.  H.  S.  Mumford  should  not  at  all  times 
hereafter  indemnify  Hutchinson,  and  save  him  harmless  from 
the  mortgage,  and  from  the  payment  of  any  moneys  thereon, 
or  by  reason  thereof.  In  January,  1840,  Hutchinson  mortgaged 
to  the  complainants  the  flouring  mill  and  lot  so  conveyed  to  him, 
together  with  other  property,  to  secure  the  payment  of  a  debt 
of  $11,000,  and  interest.  And  at  the  same  time,  as  a  part  of 
the  security  for  that  debt,  Hutchinson  made  an  absolute  assign- 
ment to  the  bank  of  all  his  right  and  title  to  the  bond  of  E.  H. 
S.  and  G.  H.  Mumford;  and  authorized  th^  bank  to  use  hi? 
name  for  the  recovery  of  any  damage  he    light  at  any  time 
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thereafier  be  entitled  to  recover  under,  or  by  virtue  of,  such 
bond,  as  fully  as  he  could  himself  do.  In  March,  1842,  the 
amount  due  upon  the  prior  mortgage,  then  held  by  the  Primes, 
not  having  been  paid,  the  holders  and  owners  of  that  mortgage 
commenced  a  suit  for  the  foreclosure  of  the  same,  before  the 
vice  chancellor :  in  which  suit,  Hutchinson  and  the  Ontario 
Bank,  together  with  the  obUgors  in  the  bond  of  indemnity,  and 
others,  were  made  defendants.  And  the  usual  decree  for  a 
foreclosure  and  sale  of  the  mortgaged  premises  was  subsequent- 
ly made  in  that  suit ;  under  which  decree  all  that  part  of  the 
mortgaged  premises,  in  the  county  of  Monroe,  which  had  been 
mortgaged  by  Hutchinson  to  the  bank,  was  sold  by  a  master, 
iniDecember,  1842,  and  was  conveyed  to  the  purchaser,  who 
entered  into  possession  thereof  under  such  conveyance.  Prp- 
Vious  to  March,  1842,  the  bank  commenced  a  suit  against 
Hutchinson,  to  foreclose  his  mortgage ;  '  in  which  suit  W.  W. 
Mumford,  who  claimed  some  interest  in  the  mortgaged  prem- 
ises by  title  subsequent  to  the  complainants'  mortgage,  waa 
made  a  defendant.  And  in  June,  1842,  the  usual  decree  for  a 
foreclosure  and  sale  was  made  in  that  suit,  with  a  decree  ovei 
against  Hutchinson,  for  the  deficiency,  in  case  the  mortgaged 
premises  should  not  sell  for  sufficient  to  pa}'  the  debt  and  costs. 
In  April,  1843,  the  whole  of  the  mortgaged  premises  were  sold, 
by  a  master,  under  this  last  mentioned  decree,  for  the  sum  of 
$305  ;  leaving  the  deficiency  still  due  to  the  bank,  as  reported 
by  the  master,  more  than  $12,000. 

After  the  commencement  of  both  of  these  foreclosure  suits, 
Hutchinson  petitioned  the  district  court  of  the  United  States  for 
a  discharge  under  the  bankrupt  act ;  and  in  May,  1842,  he  was, 
by  the  decree  of  that  court,  duly  declared  a  bankrupt,  and  all 
his  property  was  vested  in  E.  D.  Smith,  one  of  the  defendants 
in  this  suit,  as  assignee  in  bankruptcy.  Whether  Hutchinson 
was  ever  discharged  from  his  debts  under  the  bankrupt  act,  or 
whether  at  the  time  of  presenting  his  petition  to  the  district 
court  he  had  any  interest  in  the  mortgaged  premises,  which 
could  pass  to  the  assignee  under  the  decree  in  bankruptcy,  did 
not  appear.     But  the  bill  alleged  that  the  assignee  in  bank 
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ruptcy  eithei  had,  or  claimed,  some  equitable  interest  in  the  bond 
assigned  by  Hutchinson  to  the  bank ;  and  that  he  had  refused 
to  jom  with  the  complainant  in  a  suit  upon  such  bond.  The 
bill  also  contained  a  charge  that  the  premises  conveyed  to 
Hutchinson,  by  E.  H.  S.  Mumford,  if  free  from  the  incumbrance 
of  the  mortgage  mentioned  in  the  condition  of  the  bond  of  the 
defendants  E.  H.  S.  and  G.  H.  Mumford,  would  have  been  a 
good  and  ample  security  to  the  Ontario  Bank  for  its  debt ;  and 
that  the  bank  would  have  been  able  to  collect  the  full  amount 
due  upon  its  mortgage,  by  a  foreclosure  of  the  same,  if  E.  H. 
S.  Mumford  had  paid  off  the  previous  mortgage,  or  procured  a 
release  of  the  premises  from  the  lien  thereof.  The  complainant 
therefore  prayed  that  the  obligors  in  the  bond  to  Hutchinson 
might  be  decreed  to  pay  the  amount  of  the  deficiency  due  to 
the  bank  upon  the  foreclosure  of  its  mortgage. 

The  defendant  G.  H.  Mumford,  the  surety  in  the  bond  to 
Hutchinson,  demurred  to  the  bill ;  and  stated  as  causes  of  de- 
murrer :  Jirst,  that  no  sufficient  breach  of  the  condition  of  the 
bond  was  stated  in  the  bill,  showing  a  present  liability  of  the 
obligors  in  the  bond  to  the  complainant ;  and  second,  that  the 
remedy  of  the  complainants,  if  any  they  had,  was  by  an  action 
at  law  upon  the  bond.  And  the  vice  chancellor  allowed  the 
demurrer,  and  dismissed  the  bill  upon  the  last  ground  stated  in 
the  demurrer ;  without  expressing  any  opinion  upon  the  first. 

The  following  opinion  was  delivered  by  the  vice  chancellor. 

Whittlesey,  V.  C.  This  is  the  case  of  a  bond  of  indem- 
nity assigned  to  the  complainants,  upon  which,  by  the  rules 
now  in  force,  the  complainants  could  sue  at  law  in  the  name 
of  the  obligee  ;  but  upon  which  they  came  into  this  court  for 
their  iremedy,  without  suggesting  any  special  reason  for  resort- 
ing to  this  jurisdiction. 

It  has  been  held  in  some  cases,  both  in  this  country  and  m 
England,  that  equity  will  not  lend  its  aid  to  enforce  the  rights 
of  the  assignee  of  a  chose  in  action,  unless  its  interposition  be- 
comes necessary,  by  reason  of  the  inability  of  a  court  of  common 
law  to  do  him  adequate  justice.     And  further,  that  the  assignee 


600  CASES  IN  CHANCERY.  [Fm.  81 


The  Ontario  Bank  v.  Mumford. 

of  a  chose  in  action  must  pursue  his,  remedies  in  the  same  tii- 
bunals  in  which  the  assignor,  had  no  assignment  been  made, 
was  .bound  to  seek  them.  It  is  only  when  obstacles  are  inter- 
posed, to  the  remedy  at  law,  that  chancery  will  fend  its  aid. 
{Adair  v.  Winchester,  7  GillSf  John.  114.  Gover  v.  Christie, 
2  liar.  (^'  John.  67.  Charter  v.  United  Ins.  Co.,  1  John.  Ch 
Rep.  463.  Hanvmond  v.  Messenger,  9  Simons,  327.)  There 
are  cases,  however,  the  other  way.  (  Win?i  v.  Bowles,  6  Munf. 
23.  "Young  V.  Person's  adm'r.,  2  Hayw.  223.  2  Story's 
Equity,  §  1057,  a.,  Zd  ed.)  In  this  case  there  does  not  seem  to 
be  any  good  reason  stated  for  coming  into  this  court.  There 
is  no  special  ground  for  equitable  relief  stated  ;  nor  is  any  dis- 
covery sought.  The  bill  indeed  does  state  an  injury  or  damage 
to  the  assignees,  the  complainants,  and  not  to  the  obligee ;  and 
from  this  it  is  suggested,  in  argument,  that  the  obligee  in  the 
bond  must  fail  in  a  suit  at  law,  in  his  name,  upon  the  issue  of 
non  damnificatus,  as  no  injury  or  damage  can  be  shown  to 
him.  It  can  hardly,  however,  be  contended,  I  think,  that  the 
proof  of  damage  or  injury,  according  to  the  letter  of  the  bond, 
will  be  less  strenuously  insisted  upon,  in  this  court,  than  in  a 
court  of  law.  The  assignment  of  the  bond  was  the  mere  as- 
signment of  the  right  to  receive  the  damages  which  the  obligee 
might  sustain.  And  in  the  prosecution  of  a  suit  upon  it,  for  the 
oenefit  of  the  assignee,  damage  or  injury  must  be  shown  to 
have  been  sustained  by  the  obligee,  or  the  plaintiff  must  fail  in 
any  court.  This  can  be  shown  as  well  in  a  court  of  law  as  in 
this  court,  and  that  appears  to  be  the  proper  tribunal  to  try  the 
question  of  damage. 

The  dernurrer  is  allowed ;  and  the  bill  must  be  dismissed, 
with  costs. 

A.  Taher,  for  the  appellants.  The  bond  of  E.  H.  S.  Mmn- 
ford  and  G.  H.  Mumford  to  Hutchinson,  executed  simultane- 
ously with  the  deed  from  E.  H.  S.  Mumford,  was  a  collateral 
security  for  the  performance  by  him  of  his  agreement,  as  stated 
in  the  bill,  that  he  would  pay  off  and  discharge  the  prior  mort- 
gage upon  the  premises.    The  bond  had  respect  to  tlie  title  and 
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not  tlie  person  of  the  obligee.  The  assignee  of  Hutchinson  s 
litle,  then,  could  claim  the  benefit  of  this  collateral  security. 
The  bond  was  equivalent  to  a  covenant,  by  both  obligors,  against 
incumbrances  upon  the  land.  The  complainants  became  as- 
signees of  Hutchinson  to  the  extent  of  $11,000,  by  virtue  of  the 
mortgage  from  Hutchinson  to  them,  for  that  amount,  upon  the 
premises^  and  for  which  they  paid  a  full  consideration.  And  if 
the  mortgage  itself  did  not  make  the  complainants  assignees  of 
Hutchinson's  title,  yet  the  foreclosure  of  the  mortgage  and  pui 
chase  of  the  premises  by  the  complainants  did ;  and  it  gave  them, 
in  equity,  the  same  remedy  against  the  obligors  which  Hutch- 
inson himself  had  before  the  assignment. 

There  was  in  fact  an  assignment  to  the  complainants  of  the 
bond,  as  well  as  of  the  premises  to  which  it  related ;  and  the 
acceptance  of  the  mortgage  by  the  complainants  was  upon  the 
faith  and  in  reliance  that  the  bond  would  protect  the  title  from 
the  previous  incumbrances.  And  the  complainants  have  sus 
tained  damages  directly,  by  reason  of  the  previous  mortgage,  to 
the  full  amount  due  upon  their  mortgage.  The  bill  states  that 
had  the  previous  mortgage  been  paid  and  discharged,  according 
to  the  condition  of  the  bond,  the  mortgaged  premises  would 
have  been  good  security  for  the  full  amount  secured  to  the 
complainants  by  the  mortgage  ;  but  that,  by  the  foreclosure  of 
the  previous  mortgage,  the  title  was  cut  off  and  the  complain- 
ants' security  destroyed. 

The  defendant  cannot  allege  that  Hutchinson  himself  is  not 
damnified  by  the  previous  mortgage ;  for  by  reason  of  that 
mortgage  a  decree  has  been  obtained,  and  enrolled  and  dock- 
eted against  him  personally,  for  the  deficiency  still  due  tho 
complainants  ;  and,  as  the  bill  states,  there  would  have  been 
no  such  deficiency  had  the  previous  mortgage  been  paid  accor- 
ding to  the  condition  of  the  defendant's  bond. 

A  court  of  equity  is  the  proper  tribunal  to  afford  relief  in  this 
case,  and  not  a  court  of  law.  The  transactions  set  forth  in  the 
bill  would  give  the  complamants  an  equitable  claim  t  i  thelt-^nd 
m  question,  and  for  relief  against  the  defendants,  had  tiiere 
been  no  assignment  in  fact  of  the  bond  to  them.    For  the  bond 
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was  an  equitable  guaranty  of  the  complainant's  mortgEgc. 
Ant!  there  was  an  assignment  in  fact  of  the  bond,  and  of  the 
rights  of  assignees,  which  formerly  could  only  have  been  en- 
forced in  a  court  of  equity.  The  case  therefore  is  p'operlj 
cognizable  by  this  court ;  although,  in  modern  times,  courts  of 
law  allow  suits  to  be  maintained  in  the  name  of  the  assignor  for 
the  benefit  of  the  assignee.  This  court  has  no  right  to  relin- 
quish its  ancient  and  acknowledged  jurisdiction  on  that  ground. 

The  decree  or  judgment  against  Hutchinson  personally  was 
a  breach  of  the  condition  of  the  bond  given  to  inderpnify  him  ; 
and  whether  the  damages  extend  to  the,  full  amount  of  such 
decree  is  immaterial ;  the  bill  cannot  be  dismissed  on  the  de- 
murrer. A  bond  for  mere  personal  indemnity  may  be  enforced 
by  bill  in  this  court.  And  before  the  foreclosure  of  the  previous 
mortgage,  the  defendants  might  have  been  compelled  to  pay 
off  and  discharge  the  same.  As  that  cannot  now  be  done,  they 
can  only  indemnify  Hutchinson,  or  his  assignees,  by  paying  the 
amount  which  has  been  lost  by-reason  of  the  previous  mort- 
gage ;  and  the  prayer  of  the  bill  in  this  case  admits  of  that  rehef 

In  support  of  these  propositions,  which  are  designed  to  meet 
the  first  cause  of  demurrer,  I  cite-  the  following  cases ;  which  I 
think  establish  the  principle,  that  where  a  collateral  security  is 
given  for  the  payment  of  a  debt,  or  the  fulfilment  of  a  contract  or 
any  other  engagement,  the  party  to  whom  the  debt  is  to  be  paid, 
or  the  engagement  is  to  be  fulfilled,  has  a  right  to  the  collateral 
security ;  and  that  this  right  will  pass  to  him,  v(rhoever  is  in  pos- 
session or  owns  the  original  right,  and  it  may  be  enforced  in  a 
court  of  chancery  in  the  name  of  the  latter.  The  first  case 
which  T  cite  is  referred  to  in  almost  all  the  subsequent  cases  on 
this  subject.  It  is  Maure  v.  Harrison,  {Eq.  Cas.  Ahr.  93,  ^.  ^ ;) 
where  it  was  adjudged  that  a  bond  creditor  shall,  in  chancery, 
have  the  benefit  of  all  collateral  bonds.  In  Moses  v.  Murga- 
troid,  (1  John.  Ch.  118,)  that  case  is  referred  to  with  appro- 
bation. And  the  court  says  that  these  collateral  securities  are 
in  fact  trusts,  created  for  the  better  security  of  the  debt ;  and  iJ 
is  the  duty  of  this  court  to  see  that  they  fulfil  their  design 
Phillips  V.  Thompson,  (2  John.  Ch.  418  ;)  Curtiss  v.  Tyler 
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(9  Paige,  432,)  and  Halsey  v.  Reed,  {Id.  446,)  are  esses  which 
decide  that  where  an  endorser  or  the  assignor  of  a  bond  and 
mortgage  takes  additional  security,  or  indemnity  to  himself,  il 
shall  enure  to  the  benefit  of  the  holder  of  the  principal  debt. 
Homer  v.  The  Savings  Bank  of  New  Haven,  (7  Conn.  478 ;) 
Russell  V.  Clark,  (7  Crunch,  69 ;)  and  The  United  States  v. 
Sturges,  (1  Paine's  C.  C.  Rep.  525,)  are  also  cases  in  which 
the  principle  contended  for  is  settled  or  acknowledged.  Several 
of  these  cases  were  bonds  of  indemnity  ;  and  the  bills  were  filed 
by  the  assigneie,  or  the  person  equitably  entitled  to  the  benefit 
of  the  bond,  and  not  by  the  obligee  himself 

As  to  jurisdiction,  it  must  be  conceded  that  originally  this 
court  alone  had  jurisdiction  in  cases  of  assignment;  and  that 
such  jurisdiction  is  not  to  be  abandoned  because  courts  of  com- 
mon law  may  in  certain  cases  of  assignment  give  a  remedy. 
(1  Story's  Eq.  §  1057.  Id.  §  64,  note  L,  Zd  ed.  7  Paige,  560.) 
The  case  oi Hammond  v.  Messenger,  (9  Sim.  Rep.  327,)  which 
will  be  cited  on  the  other  side.  Justice  Story  says  is  not  law  in 
this  country.  This  case,  however,  is  not  merely  a  suit  by  a 
naked  assignee,  showing  no  cause  for  coming  into  the  court  of 
equity.  Our  case,  as  stated  in  the  bill,  is  purely  equitable,  and 
arises  exclusively  from  principles  of  equity.  Possibly  an  action 
at  law,  in  the  name  of  Hutchinson,  could  not  be  maintained  for 
any  thing  but  the  damage  arising  from  the  personal  decree 
against  Hutchinson,  which  he  has  not  yet  paid ;  nevertheless 
the  complainants  stand  in  his,  place,  and  they  show  that  they 
have  sustained  damage. 

Assuming  that  the  sale  under  the  $10,000  mortgage,  the  con- 
ceyance  to,  and  possession  taken  by  the  purchaser,  was  an  evic- 
tion of  Hutchinson,  or  the  assignee  in  bankruptcy,  and  was  at 
the  same  time  a  destruction  of  so  much  of  the  complainants' 
mortgage  security  as  rested  on  the  land  in  question,  both  have 
sustained  damage  by  the  breach  of  the  condition  to  indemnify. 
Indeed  the  decree  against  Hutchinson  was  a  breach  of  the  bond 
ill  questijn;  taken  as  a  mere  bond  of  indemnity.  (3  Com. 
Dig.  112,  Condition  to  indemnify.  Fish  v.  Dana,  10  Mass 
Rep.  46.)    And  this  court  will  sustain  a  bill  to  compel  the  pei 
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formance  of  a  covenant  for  general  indemnity.  {Ranelaugh 
V.  Hayes,  1  Yern.  189.  1  Ch.  Cos.  146,  S.  C.  Buckingham 
V.  Ward,  3  Atk.  385.  10  Ves.  161, 8.  C.  Champion  v.  Brown, 
G  John.  Ch.  405.)  Hutchinson,  as  appears  by  the  bill,  has  not 
been  discharged ;  yet  he  has  been  declared  a  bankrupt,  by 
w  hich  his  title  to  the  land,  and  his  intierest  in  the  residue  of  the 
bond,  passed  to  the  assignee  in  bankruptcy ;  with  the  right  to 
sue  for  the  same  in  his  own  name.  Under  the  English  bank- 
rupt acts,  nothing  passes  to  the  assignees,  except  those  things 
in  which  the  bankrupt  had  some  beneficial  interest,  applicable 
to  the  payment  of  his  debts.  A  mere  trust  interest,  held  by  the 
bankrupt  for  another,  does  not  pass.  [JScott  v.  Surman,  Willes, 
402.  Winch  v.  Keeley,  1  T.  R.  619,  Carpenter  v.  Mornell, 
3  B.<^  P.  40.  Gladston  v.  Hadwin,  1  M.  Sr  S.  526.)  But 
if  any,  even  the  most  remote  beneficial  interest  was  held  by  the 
bankrupt,  an  action  at  law  for  that  interest,  at  least,  may  be 
maintained,  in  the  name  of  the  assignees.  [Per  Lord  Alvanly, 
3  B.  (^  P.  41.)  How  then  would  these  complainants  and  the 
assignee  stand  in  regard  to  their  respective  remedies  at  law  ? 
There  must  be  a  suit  in  the  name  of  Hutchinson,  on  this  bond, 
for  the  whole  damages,  which  evidently  could  not  be  main- 
tained ;  because  it  would  be  necessary  that  he  should  recover 
not  only  the  damage  to  the  complainants,  the  legal  title  to 
which  damage  may  be  supposed  to  remain  in  him,  but  also  the 
damage  to  himself,  the  legal  title  to  which  has  passed  to  the 
assignee.  Or  a  suit  must  be  brought  in  the  name  of  the 
assignee  in  bankruptcy ;  which,  for  a  similar  reason,  would  be 
impracticable.  For  there  is  no  law,  which  invests  the  assignee 
with  the  right  to  prosecute  for  the  benefit  of  a  cestui  que  trL.rt 
of  the  bankrupt.  He  is  not  the  holder  of  so  much  of  the  legal 
title  to  this  contract  as  supports  the  equitable  interest  of  the 
complainants.  A  suit  in  the  joint  names  of  Hutchinson  and 
the  assignee  in  bankruptcy,  would  be  impracticable.  For  the 
law  does  not  permit  two  persons,  whose  rights  have  accrued  at 
separate  times,  and  who  have  no  joint  or  common  interest,  to 
unite  ill  a  suit  upon  the  same  contract.  And  if  they  should  do 
so,  and  should  recover,  and  one  of  the  parties  should  receive  ali 
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the  damages  recovered,  it  would  require  a  suit  in  equity,  at  the 
end  of  that  suit  at  law,  to  apportion  those  damages  between 
them.  Separate  suits  on  the  same  covenant,  in  the  name  of 
tlie  bankrupt,  and  of  his  assignee,  clearly  could  not  be  main- 
tained. For  the  law  does  not  permit  a  contract  with  a  single 
individual  to  be  split  up,  and  siied  for  in  parcels.  No  such 
action,  as  any  of  those  above  supposed,  has  been  sustained  at 
law.  I  assume,  that  any  such  remedy  at  law  is  at  least  doubt- 
ful and  difficult ;  whereas,  the  authorities  cited  show  the  mat- 
ter of  this  bill  to  be  within  the  ancient  and  acknowledged 
jurisdiction  of  this  court.  If  this  be  so,  this  court  will  never 
dismiss  us,- and  send  us  upon  an  errand  of  doubtful  experiments 
in  a  court  of  law.  {Am.  Insurance  Co.  v.  Pisk,  1  Paige,  92. 
Teas^ue  v.  Russell,  2  Stew.  Alab.  Rep.  420.) 

F.  M.  Haightj  for  the  respondent.  The  complainants'  rem 
edy,  if  any  they  have,  is  at  law.  It  will  not  be  pretended  that 
Hutchinson  could  have  come  into  this  court,  to  seek  his  remedy, 
in  case  of  a  breach  of  this  condition.  He  must  have  brought  his 
action  at  law.  Are  the  complainants,  coming  here  simply  as 
ausignees  of  this  bond,  asking  for  no  discovery,  and  suggesting  no 
special  ground  of  equity  jurisdiction,  in  any  better  condition  for 
invoking  the  interference  of  a  court  of  chancery  than  Hutchin- 
son would  have  been  ?  We  contend  not.  The  cases  are  nume 
rous,  both  in  this  country  and  in  England,  holding  that  the 
mere  relation  of  assignee  of  a  chose  in  action,  recoverable  in  a 
court  of  law,  will  not  authorize  a  party  to  come  into  this  court 
for  relief;  and  that  in  order  to  sustain  his  bill,  the  complainant 
must  show  that  he  cannot  sue  at  law.  Or  he  must  show  that 
the  assignor  refuses  to  allow  his  name  to  be  used  as  plaintiff,  at 
law,  or  some  similar  ground  of  equitable  jurisdiction.  {Miff. 
PL  123.)  The  assignee  of  a  chose  in  action  has  not  a  right  in 
all  cases,  to  come  into  a  court  of  equity  upon  the  mere  ground 
that  he  cannot  sue  in  his  own  name  at  law.  He  must  show 
that  he  is  prevented  from  suing  in  the  name  of  the  assigpor,  or 
(hat  the  assignor  himself  would  have  had  a  right  to  go  into  a 
court  of  equity.     {Moseley  v.  Eoush,  4  Rand.  Rep.  392.) 
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Equity  does  not  lend  its  aid  to  enforce  the  rights  of  the  assignee 
of  a  chose  in  action,  unless  its  interposition  becomes  necessary, 
by  reason  of  the  inability  of  a  court  of  common  law  to  do  him 
adequate  justice.  (Adair  v.  Winchester,  7  Gill  6^  John.  114. 
Gover  v.  Christie,  2  Har.  ^  John.  67.)  In  Smiley  v.  Jhll, 
Martin  ^  Yerg.  Rep.  378,)  A.  assigned  to  the  complainant  an 
open  a:;count  against  the  defendant.  A  suit  was  brought  at 
law  in  the  name  of  A.,  but  pending  the  suit  he  died,  and  no 
person  would  administer ;  whereupon  the  C9mplainant  filed  his 
bill.  But  it  was  decided  that  the  court  of  chancery  had  no  jit- 
risdiction.  So  in  this  court,  upon  a  bill  filed  by  the  assignees 
of  a  policy  of  insurance,  stating  no  other  grounds  for  equitable 
relief  than  the  assignment  and  the  refusal  of  the  insurers  to 
pay,  a  demurrer,  upon  the  ground  that  there  was  an  adequate 
remedy  at  law,  was  sustained  by  Chancellor  Kent.  (Carters. 
Unitedlns.  Co.,  1  John.  Ch.  463.)  A  similar  case  was  determined 
in  the  same  way  in  the  English  court  of  chancery  as  ekrly  aa 
1728,  [Moseley,  83,)  and  that  decision  was  affirmed  in  parlia- 
ment. The  same  point  was  again  decided  by  Lord  Hardwick 
in  1739,  (1  Atk.  547.)  The  chancellor,  in  each  case,  said  that 
if  such  bills  were  sustained,  the  court  of  chancery  would  have 
to  determine  all  policies.  The  same  doctrine  is  reiterated  in 
the  English  court  of  chancery  as  late  as  1839.  The  case  of 
Hatnmondv.  Messenger,  (9  Sim.  327,)  decides  that  the  assignee 
of  a  debt  cannot  file  a  bill  in  equity  against  the  assignor  and 
debtor ;  unless  he  clearly  shows,  in  his  bill,  that  he  is  unable  to 
sue  at  law.  The  vice  chancellor,  in  delivering  the  opinion  of 
the  court  in  that  case,  says,  "  As  a  general  proposition,  a  person 
who  has  a  right  to  sue  B.  in  the  name  of  A.,  for  a  debt  due 
from  B.  to  A.,  cannot  file  a  bill  in  this  court  without  special 
circumstances.  I  never  remember  .such  a  bill  without  special 
circumstances."  One  of  the  circumstances  relied  upon  in  that 
case,  lo  take  it  out  of  the  general  rule,  was  a  pretence  by  the 
defendant  that  there  was  a  private  debt  due  to  him  from  the 
assignors  ;  which  he  claimed  to  be  entitled  to  set  off.  But  the 
court  said  that  if  there  is  such  a  right  of  set-of]^  at  law,  the  (Je- 
fendaat  has  a  right  to  avail  himself  of  iL 
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The  case  of  Winn  v.  Bowles,  (6  Munf.  23,)  which  the  vice 
chancellor  seems  to  think  holds  a  different  doctrine,  so  far  as  1 
can  gather  from  a  note  of  the  case  in  the  Equity  Digest,  merely 
determines  that  the  right  of  an  assignee  to  come  into  equity  is 
not  affected  by  the  statute  of  Virginia,  which  authorized  him 
to  sue  at  law  in  his  own  name.  It  does  not  necessarily  conflict 
with  the  case  in  Randolph ;  which  harmonizes  with  the  other 
eases  to  which  reference  has  been  made. 

Considering  it  then  as  established,  that  in  order  to  sustain  a 
bill  in  this  court,  it  is  necessary  to  allege  some  special  grounds 
of  equity  jurisdiction,  we  proceed  to  the  inquiry,  whether  such 
special  circumstances  are  here  shown.  No  reason  is  set  out  in 
the  bill  itself  why  the  complainants  could  not  proceed  at  law. 
TJ»3re  was  no  refusal  on  the  part  of  Hutchinson  to  suffer  his 
name  to  be  used  as  plaintiff;  nor  was  there  any  such  refusal 
on  the  part  of  his  assignee  in  bankruptcy,  if  it  was  proper  to 
bring  the  suit  in  his  name.  The  entire  competency  of  courts 
of  law  to  protect  the  rights  of  an  assignee,  against  any  collusion 
by  the  assignor,  is  perfectly  well  established ;  and  nothing  is 
suggested  in  this  bill,  which  throws  or  is  likely  to  throw  any 
obstacle  or  embarrassment  in  the  way  of  the  complainants,  in  a 
court  of  law,  in  testing  the  liability  of  the  makers  of  the  bond. 
It  was  suggested  indeed,  upon  the  argument,  as  noticed  in  the 
opinion  of  the  vice  chancellor,  that  no  breach  could  be  shown 
in  an  action  at  law.  But  if  that  is  the  case,  it  is  in  itself  a 
sufiicient  reason  why  this  court  should  not  entertain  the  bill. 
The  defendants  cannot  be  deprived  of  a  legal  defence  by 
changing  the  forum  ;  more  especially  in  the  case  of  a  surety, 
will  a  court  of  equity  refuse  to  extend  or  enlarge  his  legal 
liability. 

If  the  court,  under  the  circumstances  of  this  case,  will  take 
cognizance  ot  the  alleged  rights  of  the  complainants,  we  say 
that  the  complainants  have  failed  to  show  any  breach  oi  the 
condition  of  the  bond  set  out  in  their  bill.  It  is  necessary,  in 
discussing  this  point,  to  look  particularly  at  the  character  of 
this  bond ;  for  it  will  be  seen  on  reference  to  the  bill,  that  the 
breach  relied  upon  is  a  supposed  injury  resulting  to  the  com- 
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plainants,  and  not  any  direct  damage  to  Hutchinson.  The 
bond  is  strictly  a  bond  of  indemnity  to  Hutchinson,  and  for  no 
other  purpose.  The  condition  must  have  the  same  construe 
tion  in  courts  of  law  and  of  equity.  The  rules  of  interpretation 
ill  both  courts  are  the  same.  (3  Black.  Com.  434.)  Neivher 
court  can  vary  the  wills  or  agreements  of  men,  or  make  wills 
or  agreements  for  them.  Both '  courts  are  to  construe  them 
truly,  and  therefore  both  will  construe  them  uniformly.  One 
court  ought  not  to  extend,  nor  the  other  to  abridge,  a  lawful  pro- 
vision, deliberately  settled  By  the  parties,  contrary  to  its  just 
intent.  Both  courts  will  equitably  construe,  but  neither  can 
control  or  change,  a  lawful  engagement.  [Idem,  435.)  If 
then  equity  follows  the  law  in  a  case  of  this  kind,  and  gives 
the  same  construction  to  the  instrument,  upon  what  gi'ound 
can  it  be  pretended  that  damage  resulting  to  the  complainants, 
and  not  to  Hutchinson,  works  a  forfeiture  of  the  bond  1  Pro- 
tection to  Hutchinson  personally,  from  any  injury  to  result  from 
the  mortgage,  was  only  stipulated  for,  not  protection  to  his  as- 
signs, or  to  any  person  who  shall  thereafter  have  an  interest 
in  the  moi'tgaged  premises.  The  complainants,  as  Hutchin- 
son's assignees,  are  entitled  to  receive  the  amount  of  such  dam- 
ages as  he  has  sustained,  and  nothing  m(r"  ;  and  to  recover  any 
thing,  they  must  show  that  he  has  sustained  an  injury.  Will 
it  be  pretended  that  this  bond  has  the  qualities  of  a  covenant 
running  with  the  land,  so  as  to  entitle  the  complainants,  as  the 
assignees  of  the  land,  to  recover  for  damages  which  they  have 
sustained  as  owners  of  the  second  mortgage  ?  If  so,  it  takes 
away  the  only  shadow  of  an  excuse  which  the  complainants 
have  for  coming  into  this  court.  They  may  bring  an  action 
at  law  in  their  own  names.  There  are  also  two  or  three  an- 
swers to  any  such  suggestion.  There  was  not,  at  the  time  this 
bond  was  executed,  and  there  never  has  been,  any  privity  of 
estate  between  Hutchinson  and  this  defendant ;  which  is  essen- 
tial to  the  creation  of  a  covBnant  which  shall  run  with  the 
land.  {Piatt  on  Cov.  460.)  Again ;  the  condition  has  no 
connection  with  the  land,  and  does  not  enlarge,  abridge,  or  af- 
fect Hutchinson's  enjoyment  of  it.     It  is  not  a  covenant  to  paj 
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off  the  mortgage :  it  is  not  to  procure  a  release  of  the  mortgaged 
premises :  it  is  simply  a  personal  covenant  to  indemnify  Hutc.i- 
inson  against  the  mortgage.  So  long  as  he  sustains  no  iniury 
it  is  no  matter  what  becomes  of  the  land,  or  of  the  incumbrance 
up(in  it.  But  again  ;  suppose  it  should  be  construed  as  a  cov- 
enant running  with  the  land,  the  complainants  are  not  in  a  sit- 
uation to  avail  themselves  of  it,  in  any  court,  so  far  as  to  re- 
cover for  an  injury  to  themselves,  and  not  to  Hutchinson.  By 
their  own  showing  they  are  simply  mortgagees,  and  were  never 
in  possession  of  the  mortgaged  premises.  While  they  held  theii 
mortgage  from  Hutchinson,  biA  previous  to  any  foreclosure 
thereof,  the  prior  mortgage  was  foreclosed,  and  the  mortgaged 
premises  were  sold  and  conveyed  to  B.  Gibson  ;  who  entered 
into  possession  and  still  occupies  the  same.  The  subsequent 
foreclosure  and  sale,  by  the  complainants,  was  a  mere  nullity ; 
which  gave  no  title,  and  conferred'  no  possession,  or  right  of 
possession.  That  a  mortgagee  out  of  possession  is  not  an 
assignee  of  the  land,  so  as  to  avail  himself  of  a  covenrint  run- 
ning with  the  land,  is  perfectly  well  established  in  this  state, 
though  the  English  rule  is  now  different.  (^Astor  v.  Hoyt,  5 
Wend.  603.     Walton  v.  Cronly,  14  id.  63.) 

The  bill  in  this  cause  does  not  allege  any  damage  to  Hutch- 
inson, which  would  have  entitled  him  to  relief  thereon,  if  no 
assignment  had  been  made.  The  force  and  effect  of  a  bond 
of  indemnity  fias  been  fully  and  repeatedly  settled  in  ourxourts 
of  law;  and  we  have  no  difficulty  in  deciding,  upon  authority, 
what  constitutes  a  breach  of  the  condition.  The  rule  is,  that 
upon  a  mere  bond  of  indemnity,  the  plaintiff  must  show  actual 
damages,  before  he  can  recover,  though  where  the  indemnity 
is  coupled  with  a  covenant  to  do  cei-tain  acts,  or  to  pay  certain 
sums  of  money,  it  is  otherwise.  (Fftre  Slyck  v.  Kimball,  8 
John.  Rep.  198.  Douglas  v.  Clark,  14  Id.  177.  Jackson  v. 
Post,  17  Id.  482.  Matter  of  Myers,  7  Wend.  499.  Ludding- 
ton  v.  Pulver,  6  Id.  404.  Chase  v.  Hinman,  8  Id.  452.  Ward 
V.  Fryer,  19  Id.  494.  Thomas  v.  Allen,  1  Hill,  145.)  Here 
the  bond  being  a  bond  of  indemnity  merely,  Hutchinson  would 
be  bound  to  show  that  he  had  been  compelled  to  pay  money 
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upon  the  mortgage  mentioned  in  the  condition,  c  r  that  he  had 
been  evicted  under  that  mortgage,  before  he  could  recover.  The 
case  of  Van  Slyck  v.  Kimball,  above  cited,  is  much  Uke  the 
present.  There  the  defendant  executed  a  bond  to  the  plaintiff, 
conditioned  to  indemnify  him  against  all  demands,  dues  and 
damages  whatsoever  which  might  happen  or  arise  under  a  cer- 
tain mortgage.  iThe  plaintiff's  land,  which  was  encumbered 
by  that  mortgage,  was  sold  under  it ;  and  his  title  was  defeated, 
But  when  he  brought  his  action,  the  court  said  that  such  a  cov- 
enant of  indemnity,  was  tantamount  to  a  covenant  for  quiet  en- 
joyment against  the  mortgagee ;  and  that  the  plaintiff,  to  sustain 
his  action,  must  show  an  eviction  under  the  mortgage.  Here 
there  is  not  only  an  absence  of  any  averment  in  the  bill  that 
Hutchinson  paid  any  money  upon  the  mortgage,  or  was  evicted 
under  it ;  but  the  case  made  by  the  bill  shows  directly  the  con- 
trary. The  land  was  sold  upon  a  foreclosure  of  the  mortgage, 
in  December,  1842,  it  is  true.  But  Hutchinson  had  parted  with 
all  his  interest  long  before  that  time.  If  he  had  not  previously 
disposed  of  it,  it  passed  to  his  assignee  in  bankruptcy  in  May, 
1842.  All  Hutchinson's  interest  was  gone ;  and  he  had,  for 
aught  that  appears,  received  its  full  value.  He  suffered  nothing 
by  the  sale.  It  was  no  part  of  the  condition  of  the  bond  that 
the  land  should  sell  for  enough  to  pay  the  complainants'  mort- 
gage ;  and  whether  it  did  or  did  not,  is  immaterial,  so  long  as 
Hutchinson  sustained  no  loss  from  the  prior  mortgage. 

If,  then,  we  are  right  in  assuming  that  the  courts  of  law  and 
equity  construe  the  same  instrument  in  the  same  way,  it  seems 
impossible  to  sustain  this  bill.  And  we  are  carefully  to  distin- 
guish this  case  from  a  class  of  cases  where  this  court  will  grant 
relief  upon  instruments  which  are  unavailable  at  law.  Such, 
for  instance,  as  reformiifg  an  agreement  which  by  accident  or 
mistake,  does  not  conform  to  the  cle3.r  intention  of  the  parties ; 
giving  relief  upon  a  bond,  burnt  or  cancelled  by  mistake  or  ac- 
cident ;  carrying  into  effect  contracts,  between  husband  and 
wife,  void  at  law  by  reason  of  the  marriage.  These  proceed 
upon  the  ground  of  carrying  out  and  fulfiUing  the  intention  of 
the  parties  to  the  agreement.     But  when  the  contract  is  perfect 
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in  itself,  and  no  surprise,  fraud,  accident  or  mistake  is  shown, 
neither  this  court  nor  any  other  can  alter  or  enlarge  the  terms 
of  the  agreement.  The  court  has  no  right  to  infer  that  a  party 
intended  to  bind  himself  beyond  the  terms  of  the  engagement 
he  has  thought  fit  to  ent^r  into.  Otherwise  the  court  would 
depart  from  its  province  of  interpreting  contracts,  and  would  be 
making  them  for  the  parties.  It  may  well  be,  judging  from 
the  recitals  in  the  condition  of  the  bond,  that  E.  H.  S.  Mumford, 
the  principal,  contemplated  paying  off  or  otherwise  discharging 
the  hen  of  the  mortgage,  therein  mentioned,  upon  the  premises 
conveyed  to  Hutchinson ;  but  is  it  thence  to  be  inferred,  that 
the  surety  intended  to  make  himself  liable  for  something  not 
provided  for  in  the  terms  of  his  engagement?  I  think  not. 
The  inference  is  the  other  way.  The  bond,  if  executed  by  E. 
H.  S.  Mumford  alone,  would  naturally  have  provided  for  the 
payment  of  the  Prime  mortgage.  But  when  the  surety  was  to 
be  bound  he  had  a  right  to  say,  and  it  is  to  be  inferred  that  he 
did  say,  that  he  would  go  no  further  than  merely  to  indemnify 
Hutchinson  personally. 

There  are  some  considerations  growing  out  of  the  position  of 
this  defendant,  as  surety  only,  which  give  additional  force  to 
the  views  already  expressed.  It  is  well  settled,  as  well  at  law 
as  in  equity,  that  sureties  are  not  bound  beyond  the  strict  letter 
of  their  contract.  (  Wright  v.  Russell,  3  Wils.  Rep.  530' 
Staton  V.  Rastall,  2  T.  R.  366.  Walsh  v.  Bailey,  10  John. 
Rep.  180.  Dobbin  v.  Bradley,  17  Wend.  422.  Wing  v. 
Terry,  5  JHill,  160.  Birkhead  v.  Brown,  Id.  634.  Bank  of 
Utica  V.  Dill,  1  Paige,  466.)  And  this,  too,  where  the  con- 
tract falls  short  of  the  intentions  of  the  surety.  In  Phelps  v. 
Garrow,  (8  Paige,  322,)  a  surety  endorsed  a  draft,  for  the  ex- 
press purpose  of  becoming  security  to  the  drawers  for  the 
amount.  Yet  not  being  liable  at  law,  it  was  held  that  he  coulcf 
not  be  charged  in  equity.  In  Simpson  v.  Field,  (2  Chan.  Case.i 
22,)  the  defendant,  as  surety,  executed  a  recognizance,  binding 
him  to  pay  such  sum  of  money  as  should  be  reported  by  N.  H. 
a  master.  Before  making  a  report,  the  master  died.  The 
chaacellor,  Ld.  Clarendon,  held  that  the  remedy  at  law  being 
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gone,  no  relief  could  be  afforded  in  equity ;  for  in  case  of  a 
surety,  the  court  of  chancery  would  never  extend  or  enlarge  the 
legal  liability  which  the  surety  had  assumed.  The  same  prin-, 
ciple  is  decided  in  a  variety  of  cases.  [Ratcliff  v.  Gram,  1 
.  Vern.  196.  Sheffield  v.  Castleton,  2  Id.  393.  Sumner  v 
Powell,  2  Men  30.  S.  C.  on  appeal,  1  Tur.  ^  Russ.  423. 
Waters  v.  Riley,  2  Har.  Sf  Gill,  305.  Ludlow  v.  Simond,  2 
Caine^s  Cases  in  Error,  1.) 

A  few  words  in  answer  to  the  course  of  argument  employed 
by  the  complainants'  counsel,  before  the  vice  chancellor,  will 
complete  all  I  have  to  say.  He  cites  a  number  of  authorities 
to  establish  the  proposition,  that  when  a  collateral  security  is 
given,  for  the  payment  of  a  debt,  the  creditor  is  entited  to  that 
security,  whether  he  contracts  with  reference  to  it,  and  with  a 
knowledge  of  it,  or  otherwise.  Against  this  principle,  we  have 
nothing  to  say — but  we  contend  that  it  is  wholly  inapplicable 
here,  for  the  purposes  for  which  the  counsel  wishes  to  use  it. 
In  the  first  place,  the  collateral  security  must  have  been  given 
to  secure  the  identical  debt ;  and  all  the  cases  cited  by  the 
counsel  show  that  the  ground  upon  which  the  courts  proceed 
is  that  it  is  a  trust  for  the  protection  of  the  debt  itself.  Now 
this  bond  of  indemnity  had  no  connection  whatever  with  the 
debt  of  the  complainants.  It  was  given  to  Hutchinson  long 
before  his  mortgage  to  them  ;  and  without  any  possible  refer- 
ence to  it.  The  counsel  supposes  that  at  all  events  it  was  col- 
lateral security  for  the  payment  of  the  prior  mortgage.  Not 
so.  It  was  not  an  obligation  to  pay  off  the  Prime  mortgage. 
It  wasa  mere  personal  indemnity  to  Hutchinson  ;  and  Prime 
could  never  have  enforced  it,  if  the  mortgaged  premises  had 
failed  to  satisfy  his  mortgage  debt,  unless  by  showing  damage 
to  Hutchinson:  But  the  greatest  difficulty  is  yet  behind.  Sup- 
pose this  bond  to  be  a  security  which  the  complainants  are 
entitled  to  reach.  Their  right  to  it  cannot  affect  tlie  construc- 
tion of  the  bond — they  cannot  collect  it  before  it  is  due.  It 
cannot  have  one  character  in  Hutchinson's  hands,  and  another 
in  the  hands  of  the  complainants.  They  have  already  reached 
it  by  vir.ue  of  Hutchinson's  assignirent.     They  have  no  nece* 
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uity  to  come  into  this  court  to  entitle  themselves  to  it.  Suppose 
it  were  a  promissory  note,  given  expressly  to  secure  the  pay- 
ment of  the  complainants'  debt:  would  the  cases  cited  by  the 
counsel  be  any  authority  for  the  complainants  coming  into  this 
court  to  collect  it  ?  The  complainants  have  the  bond,  but  have 
they  cited  a  single  case  showing  that  the  condition  is  to  be 
construed  in  the  manner  claimed  by  them  ?  Not  one.  Ii 
whatever  way  they  are  to  reach  it,  they  must  show  a  breach 
of  the  condition,  before  they  can  claim  any  benefit  from  it. 

No  argument  can  be  derived  from  the  consideration  of  the 
question,  whether  the  bond,  in  its  present  shape,  can  be  made 
to  answer  all  the  purposes  which  Hutchinson  contemplated,  or 
not.  He  was  content  to  take  it  as  it  is ;  and  it  is  to  be  pre- 
sumed that  all  the  embarrassments  of  his  title  were  taken  into 
consideration  by  him,  and  affected  the  price  paid  by  him  for 
the  land.  At  any  rate,  neither  he  nor  his  assignees  can  ask  to 
alter  or  enlarge  the  obligation  which  the  parties  to  the  bond 
agreed  to  take  upon  themselves. 

The  Chancellor.  If  a  correct  copy  of  the  condition  of 
the  bond  is  set  out  in  the  bill  furnished  me,  a  mistake  has  oc- 
curred by  inserting  the  word  not  in  such  condition ;  so  as  to 
make  the  boild  void  if  B.  H.  S.  Mumford  should  not  indemnify 
the  obligee  against  the  mortgage,  which  was  then  a  lien  upon 
the  premises.  As  G.  H.  Mumford  was  merely  a  surety  in  the 
bond,  if  the  proper  construction  of  the  language  of  the  instru- 
ment itself  does  not  make  him  responsible  for  the  neglect  of  his 
principal  to  indemnify  the  obligee,  the  bond  cannot  be  reformed, 
so  as  to  render  him  liable,  even  if  it  was  his  intention  to  bind 
himself  at  the  time  the  bond  was  executed.  For  the  statute 
of  frauds  requires  an  agreement  in  writing,  to  bind  a  surety. 
And  if  the  surety  has  not  already  executed  a  valid  agreement 
to  answer  for  the  debt  or  default  of  his  principal,  this  court 
cannot  compel  him  to  execute  such  an  agreement ;  upon  the 
ground  that  he  has  attempted  to  do  so,  but  has  failed  of  accom- 
plishmg  his  object,  by  mistake  or  inadvertence  Whether  the 
whole  of  this  bond  with  its  condition,  when  taken  together. 
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show  the  intention  of  the  surety  to  agree  and  bind  himself  thai 
his  co-obligor  should  indemnify  Hutchinson  against  all  loss  on 
account  of  the  mortgage,  so  as  to  render  the  bond  a  good  and 
available  security  at  the  time  it  was  taken,  is  a  question  not 
necessary  to  be  considered  ;  as  I  am  satisfied  the  complainant 
must  fail  on  another  ground.  In  discussing  other  questions  in 
the  cause,  therefore,  1  shall  proceed  upon  the  supposition  that 
this  is  a  bond  to  indemnify  Hutchinson  against  the  incumbrance 
of  the  mortgage,  which  was  a  lien  upon  the  premises  at  the 
tiriie  of  the  conveyance  to  him,  and  to  save  him  harmless  from 
any  damage  which  should  be  sustained  by  him,  from  the  neg- 
lect of  his  grantor  to  pay  off  or  procure  a  discharge  of  the 
mortgage ;  as  the  condition  of  the  bond  states  he  had  agreed 
to  do. 

The  foreclosure  suits  were  both  commenced  before  the  insti- 
tution of  the  pi'oceedings  in  bankruptcy  ;  but  the  decrees  were 
made  subsequent  to  the  vesting  of  the  equity  of  redemption  in 
Smith  the  assignee,  by  operation  of  law,  if  that  equity  of  re- 
demption was  in  Hutchinson  when  he  was  decreed  a  bankrupt. 
And  to  render  the  proceedings  in  the  foreclosure  suits  regular, 
and  to  give  a  perfect  title  to  the  purchasers  under  the  decrees  of 
foreclosure,  the  assignee  in  bankruptcy  should  have  been 
brought  before  the  court  as  a  party.  Whether  that  was  done 
in  either  of  the  foreclosure  suits  mentioned  in  the  complainant's 
bill  does  not  appear.  But  upon  the  supposition  that  the  batik 
has  exhausted  its  remedy  against  the  mortgaged  premises,  and 
that  the  sale  under  the  decree  upon  the  first  mortgage  ex- 
hausted the  fund,  which  would  have  been  appropriated  to  the 
payment  of  the  bond  and'  mortgage  to  the  bank,  if  E.  H.  S. 
Mumford  had  paid  off  that  prior  mortgage,  I  think  the  com- 
plainant's bill  shows  a  palpable  breach  of  the  condition  of  the  bond. 
It  also  shows  that  by  the  neglect  of  the  obligors  to  indemnify  and 
save  him  harmless  from  the  prior  mortgage,  Hutchinson  sus- 
tained damage  to  the  amount  of  the  deficiency,  which  he  was 
decreed  to  pay  to  the  complainant ;  even  if  the  value  of  the 
oremises  conveyed  to  him,  by  Mumford,  did  not  exceed  tha 
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amount  of  the  mortgage  to  the  bank  at  the  time  of  the  sale  of 
such  premises  under  the  decree  upon  the  prior  mortgage. 

It  remains' to  be  considered  whether  there  is  any  thing  stated 
m  the  complainant's  bill  which  is  sufficient  to  authorize  the 
court  of  chancery  to  take  jurisdiction  of  this  case  ;  instead  of 
leaving  the  bank,  as  the  assignee  of  the  bond,  to  seek  its  rem- 
edy by  an  action  at  law  against  the  obligors  in  such  bond.  As  a 
general  rule  this  court  will  not  entertain  a  suit  brought  by  the 
assignee  of  a  debt,  or  of  a  chose  in  action,  which  is  a  mere  legal 
demand ;  but  will  leave  him  to  his  remedy  at  law,  by  a  suit  in  the 
name  of  the  assignor.  [Carter  v.  United  Insurance  Company, 
1  John.  Ch.  Rep.  463.  Hammond  v.  Messenger,  9  Sim.  Rep. 
327.  Moseley  v.  Boush,  4  Rand.  Rep.  392.  Adair  v.  Win- 
chester, 7  Gill  Sf  John.  Rep.  114.  Smiley  v.  Bell,  Mart.  <}• 
Yerg.  Rep.  378.)  Where,  however,  special  circumstances  ren- 
der it  necessary  for  the  assignee  to  come  into  a  court  of  equity 
for  relief,  to  prevent  a  failure  of  justice,  he  will  be  allowed  to 
bring  a  suit  here  upon  a  mere  legal  demand,  Thus,  in  the 
case  of  Lenox  v.  Roberts,  (2  Wheat.  Rep.  373,)  where  the  first 
Bank  of  the  United  States,  previous  to  the  expiration  of  its 
charter,  had  made  an  assignment  of  a  debt,  the  late  Chief 
Justice  Marshall  decided  that  the  assignees  could  file  a  bill  iu 
equity,  in  their  own  names,  for  the  recovery  of  such  debt ;  they 
not  having  the  power  to  sue  at  law  in  the  name  of  the  defunct 
corporation.  Here  no  provision  is  made,  by  law,  authorizing 
the  assignee  of  a  chose  in  action,  to  sue  in  the  name  of  the 
assignees  in  bankruptcy  of  his  assignor,  without  their  consent. 
And  the  oiil  of  the  complainant  contains  an  express  averment, 
that  the  assignee  in  bankruptcy  of  Hutchinson  refused  to  join 
in  a  suit  for  the  recovery  of  the  damage  consequent  upon  the 
breach  of  the  condition  of  the  bond  in  question.  I  should, 
therefore,  have  no  doubt  as  to  the  jurisdiction  of  the  court 
of  chancery,  m  the  present  case,  if  it  was  necessary  for  the 
complainant  to  bring  an  action  at  law  in  the  name  of  the  as 
signee  in  bankruptcy,  as  well  as  in  the  name  of  Hutchinson, 
the  assignor;  or  to  bring  it  in  the  name  of  the  assignee  in 
bankruptcy  alone. 
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Where  a  debt  is  due  to  two  persons  jointly,  and  one  of  them 
IS  decreed  to  be  a  bankrupt,  or  makes  an  assignment  under  the 
insolvent  acts,  the  action  for  the  recovery  of  the  debt,  in  a  court 
of  law,  must  be  brought  in  the  names  of  the  other  creditor  and 
of  the  assignees  jointly ;  and  neither  can  sue  in  his  own  name 
alone.  Nor  can  the  suit  be  brought  in  the  joint  names  of  the 
original  creditors,  in  such  a  case,  except  where  -the  bankrupt 
was  a  mere  nominal  owner  of  the  debt,  as  trustee  or  otherwise. 
{Bird  et  al.  v.  Caritat,  2  John.  Rep.  342.  Eckhart  v.  Wilson, 
8  Term  Rep.  140.  Broom  on  Part.  91.)  But -as  early  as 
1743,  Lord  Chief  Justice  Willes  had  a  notion  that  the  assignees 
in  bankruptcy  did  not  take  the  whole  legal  title  in  the  bank- 
rupt's property,  as  heirs  and  executors  did ;  and  that  nothing 
vested  in  the  assignees,  even  at  law,  but  such  estate  as  the 
bankrupt  had  the  beneficial,  as  well  as  the  legal,  interest  in, 
and  which  was  to  be  applied  by  the  assignees  for  the  payment 
of  the  debts  of  the  bankrupt.  But  as  his  associates  upon  the 
bench  were  not  prepared  to  put  the  decision  of  the  case  then 
under  consideration  upon  that  ground,  the  point  was  left  un- 
decided. {Scott  V.  Surman,  Wales'  Rep.  400.)  That  notion 
of  this  learned  and  distinguished  jurist,  however,  was  subse- 
quently followed,  and  has  long  since  become  the  settled  law, 
not  only  in  England,  but  in  this  state.  In  Webster  and  others 
V.  Scales,  (4  Doug.  Rep.  7,)  which  case  came  before  the  court 
of  king's  bench  about  forty  years  afterwards,  the  bankrupt  was 
one  of  several  trustees,  to  whom  an  assignment  had  been  made, 
for  the  payment  of  the  creditors  of  the  assignor,  of  whom  the 
bankrupt  was  one  at  the  time  of  such  assignment  in  trust. 
And  Lord  Mansfield  held,  that  a  suit  upon  a  bond  given  to 
such  trustees,  was  properly  brought  in  the  name  of  the  bank- 
rupt and  the  other  trustees ;  although  the  bankrupt  had  a  ben- 
eficial interest  in  the  trust  fund,  which  had  passed  to  his  as- 
signee in  bankruptcy.  Thereby  deciding  that  a  bankrupt 
trustee  may  sue  as  trustee  for  the  'benefit  of  his  assignees  in 
bankruptcy  and  others,  when  he  has  a  beneficial  interest  as 
one  of  the  cestuis  que  trust,  in  the  instrument  upon  which  the 
Euit  is  brought,  at  the  time  he  became  a  bankrupt.     That  deci- 
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sion  goes  vcvy  far .  towards  establishing  the  right  of  the  com- 
plainant, in  the  case  now  under  consideration,  to  sue,  at  law, 
in  the  name  of  Hutchinson,  the  obligee  in  the  bond,  even  if 
the  damage  sustained  by  the  breach  of  the  condition  of  the  bond 
was  more  than  the  amount  of  the  deficiency  due  to  the  com- 
plainant ;  so  as  to  give  the  assignee  in  bankruptcy  an  interest 
therein  as  such  assignee.  There  is  nothing  in  the  complain- 
ant's bill,  however,  to  show  that  the  assignee  in  bankruptcy  took 
any  beneficial  interest  whatever  in  the  bond  of  indemnity,  which 
had  been  previously  assigned  to  the  complainant,  as  a  part  of  tho 
Bccurity  for  the  payment  of  the  bank  debt.  And  as  the  amount 
of  the  deficiency  upon  the  foreclosure  of  the  complainant's  mort- 
gage, was  considerably  larger  than  the  prior  mortgage,  I  do  not 
see  how  any  one  can  infer  that  the  assignees  in  bankruptcy 
can  ever  have  any -beneficial  interest  in  the  recoveiy  which 
may  be  had  upon  the  bond.  Nor  does  the  fact  that  the  assign  ■ 
ment  of  the  bond,  and  the  damages  to  be  recovered  thereon,  in 
the  name  of  Hutchinson,  was  not  absolute  and  unconditional, 
but  merely  as  a  collateral  security,  make  any  difference  as  to 
tJie  right  to  sue  in  the  name  of  Hutchinson  alone.  This  was 
decided  in  the  case  of  Winch  v.  Kelly,  (1  Term  Rep.  619.) 
which  came  before  the  court  of  king's  bench  in  1787.  There 
the  debt,  for  which  the  suit  was  brought,  was  assigned  by  the 
bankrupt  previous  to  his  bankruptcy,  as  a  security  for  the  pay- 
ment of  a  debt  merely,  with  a  condition  that  the  assignment 
should  be  void  if  the  debt  was  paid,  at  the  time  specified.  And 
yet,  the  debt  not  having  been  paid,  the  court  decided  that  the 
action  for  the  recovery  of  the  assigned  debt  was  properly  brought, 
by  the  assignee  thereof,  in  the  name  of  the  bankrupt.  For  the 
previous  assignment  constituted  the  bankrupt  a  trustee  of  the 
mere  legal  right  to  bring  the  action ;  which  action  the  cestui 
que  trust  had  the  right  to  bring  in  his  name. 

In  Carpenter  v.  -Marnell,  (3  Bos.  <^  Put.  40,)  it  was  again 
decided  that  the  action  in  such  a  case  must  be  brought  in  the 
name  of  the  bankrupt,  and  that  it  could  rjot  be  sustained  if 
brought  in  the  names  of  the  assignees  in  bankruptcy.  Tho 
decisions  in  our  own  courts  also  are  in  accordance  with  th« 
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principles  settled  in  the  cases  referred  to  from  the  English  re- 
ports. [See  Kipp  v.  The  Bank  of  New-  York,  10  John.  Rep. 
63 ;  Hopkins  v.  Banks,  7  Coweris  Rep.  650.)  The  vice  ohan- 
cellor  was  therefore  right  in  supposing  that  the  remedy  of  the 
complainant,  if  any,  was  by  an  action  at  law  in  the  name  of 
Hutchinson.  And  even  if  Hutchinson  was  dead,  there  would 
be  no  reason  for  coming  into  this  court  for  relief.  For  the  suit 
might  then  be  brought  in  the  name  of  the  bank,  under  the  pro- 
vision of  the  statute  on  the  subject,  if  there  was  no  personal 
representative  of  the  decedent,  or  such  representative  refused  to 
sue  for  the  damage  sustained  by  a  breach  of  the  condition  of 
the  bond.     (2  R.  iS.  445,  §  5,  3d  ed.) 

The  decree  appealed  from  must  therefore  be  affirmed  with 
costs. 


Cherry  vs.  Monro  and  others. 

A  defendant  in  the  court  of  chancery  cannot  object  that  another  defendant,  having 
no  interest  in  the  subject  matter  of  the  suit,  is  improperly  made  a  party. 

It  is  only  where  the  complainant  has  some  ground  of  relief  against  each  defendant, 
and  where  his  claims  for  relief  against  them  respectively  are  improperly  joined  in 
one  suit,  so  as  to  make  the  bill  multifarious,  that  each  defendant  has  the  right  to 
demur  upon  the  ground  that  the  other  defendant  is  improperly  joined  with  him 
in  the  suit. 

C.  and  S.  purchased  a  lot  of  land  from  M.,  in  their  joint  names,  and  gave  back  a 
joint  bond  and  mortgage  for  the  purchase  money ;  C  subsequently  conveyed  to 

5.  his  undivided  half  of  the  lot,  subject  to  the  payment  of  that  mortgage,  and  also 
conveyed  his  half  of  other  real  estate  owned  by  them  jointly,  for  the  purchase 
money  of  which  they  had  also  given  their  bonds  and  mortgages,  and  S.  agreed  to 
pay  the  amounts  due  upon  these  several  bonds  and  mortgages,  and  gave  C  a  bond 
of  indemnity  against  the  same ;  S.  subsequently  conveyed  the  lot  in  question  to 

6.  with  covenants  of  seisin  and  warranty,  and  covenants  against  incumbranijes; 

5.  became  insolvent  and  left  the  state,  and  failed  to  pay  the  amount  due  upon  the 
bond  and  mortgage  given  to  M. ;  and  M.  being  about  to  foreclose  the  mortgage, 

6.  induced  him  to  bring  a  suit  against  C.  upon  the  bond, '  instead  of  proceeding 
against  the  mortgaged  premises;  a  rule  mxsi  for  judgment  having  been  obtained, 
(gainst  C.  in  that  suit,  he  tendered  to  M.  the  amount  due  upon  the  bond  and 
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mortgage  with  interest  and  costs,  and  demanded  an  assignment  of  the  Dond  and 
mortgage  to  a  third  person,  so  that  he  might  he  enabled  to  enforce  the  collection 
thereof  against  the  mortgaged  premises;  M.,  in  collusion  with  B.  refused  to 
receive  the  money  and  make  the  assignment ;  C.  thereupon  fifed  his  bill  in  chan- 
cery against  M.  and  B.  and  obtained  an  injunction  restraining  him  from  proceed- 
ing in  his  suit  at  law  against  C. 

Held,  that  it  was  immaterial  whether,  at  the  time  of  giving  the  bond  and  mortgage, 
the  land  or  the  bond  was  the  principal  security  for  the  debt ;  that  the  subsequent 
agreement  between  C.  and  S.,  and  the  conveyance  to  the  latter,  constituted  the 
relationship  of  principal  and  surety  not  only  between  the  parties  personally,  but 
also  in  reference  to  the  interest  of  S,  in  the  mortgaged  premises. 

Held  also,  that  the  equitable  rights  of  C.  and  S.,  under  that  agreement  and  convey- 
ance, were  the  same  as  though  S.  had  owned  the  whole  lot  originally,  and  had 
mortgaged  it  to  secure  his  own  debt,  and  C.  had  joined  with  him  in  the  bond  as  a 
mere  surety;  that  in  such  a  case,  as  between  the  owner  of  the  equity  of  redemp- 
tion in  the  mortgaged  premises  and  the  surety  in  the  bond,  the  land  would  be  the 
primary  fund  for  the  payment  of  the  debt;  and  that  if  the  surety  should  be  called 
upon  by  the  mortgagees  for  payment,  he  would  have  the  right  to  be  subrogated,  in 
their  place,  to  their  remedy  against  the  land  for  the  payment  of  the  debt. 

Held  further,  that  it  made  no  difference,  in  respect  to  the  equitable  right  of  C.  to 
subrogation  to  the  remedy  of  the  principal  creditor  against  the  mortgaged  premises, 
that  abend  of  indemnity  had  been  given  to  him  by  S.  For  being  insolvent,  his 
sureties  in  the  indemnity  bond  had  an  equitable  right  to  insist  that  the  mortgagee 
should  resort  to  the  mortgaged  premises  for  payment;  instead  of  collecting  the  debt 
from  C,  and  thereby  charging  the  same  upom  them  as  the  sureties  of  S. 

A  person  who  purchases  land  subject  to  the  payment  of  a  prior  mortgage  thereon, 
has  no  legal  right  to  have  the  mortgage  debt  charged  upon  the  mortgagor  per- 
sonally, instead  of  charging  it  on  the  land  upon  which  it  was  charged  by  the 
mortgage. 

As  between  mere  equitable  claims,  he  who  is  first  in  time  is  superior  in  right. 

This  case  came  before  the  chaacellor  upon  an  appeal,  by 
T.  F.  Monro  and  S.  Beardsley,  two  of  the  defendants,  from  a 
decree  of  the  vice  chancellor  of  the  seventh  circuit ;  and  upon 
a  cross-appeal,  by  the  complainant,  from  an  order,  forming  part 
of  suf  h  decree,  suppressing  a  portion  of  the  complainant's  testi- 
mony. The  facts  of  the  case,  as  established  by  the  pleadings 
and  proofs,  were  as  follows : 

Previous  to  the  10th  of  March,  1834,  the  complainant  and 
J.  Seymour,  one  of  the  defendants  in  this  cause,  against  whom 
the  bill  was  taken  as  confessed  upon  notice  to  him  as  an  ab- 
sentee, were  copartners  in  the  cabinet- ware  business  in  the  vil 
lage  of  Auburn.    During  the  continuance  of  their  copartnership 
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they  nad  contracted  divers  debts,  and  had  purchased  several 
parcels  of  real  estate,  for  which  they  had  taken  conveyances  in 
their  joint  names,  and  had  given  bonds  and  mortgages  thereon ; 
several  of  which  bonds  and  mortgages  werceoutstanding  and 
unpaid  at  the  time  of  the  dissolution  of  their  copartnership. 
Among  the  real  estate  thus  bought  by  them  was  a  lot  purchased 
from  the  defendant  T.  F.  Monro  and  his  then  copartner  E, 
Jones,  upon  which  Cherry  &  Seymour  had  given  back  a  mort- 
gage, for  the  purchase  money,  and  for  which  purchase  money 
they  had  also  given  their  joint  bond.  That  mortgage  had  been 
duly  recorded;  and  at  the  dissolution  of  their  copartnership 
there  was  due  upon  it  about  $1900. 

The  copartnership  between  Cherry  &  Seymour  was  dissolved 
on  the  10th  of  March,  1834.  And  in  the  settlement  of  the  af- 
fairs of  the  copartnership  between  ihem,  it  was  agreed  that 
Cherry  should  convey  to  Seymour  his  undivided  half  of  all  th? 
real  estate  which  they  held  jointly,  and  that  Seymour  should 
pay  all  the  bonds  and  mortgages  which  had  been  given  by 
them  jointly,  and  all  the  copartnership  debts.  It  was  also  agreed 
that  Seymour  should  give  to  Cherry  a  bond  in  the  penalty  of 
$3000,  with  sureties  ;  conditioned  for  the  payment  of  all  those 
bonds  and  mortg'ages  and  all  the  debts  due  from  the  firm,  and 
also  for  the  indo./inification  of  Cherry  against  the  same.  A 
bond  was  given  by  Seymour  to  Cherry  accordingly ;  in  which 
bond  J.  Garrow  and  two  other  persons  joined  as  sureties  for 
Seymour.  At  the  same  time  Cherry  conveyed  to  Seymour,  in 
fee,  the  undivided  half  of  the  several  lots  owned  by  the  parties 
jointly,  subject  to  the  mortgages  thereon  ;  specifying  as  to  each 
lot  the  mortgage  thereon,  the  persons  by  whom  and  to  whom 
the  same  was  given,  and  the  amount  due.  And  by  the  con- 
veyance Cherry  agreed  to  warrant  and  defend  the  premises 
against  all  incumbrances  thereon,  created  by  him,  except  the 
mortgages  therein  before  mentioned.  That  conveyance  was 
duly  recorded,  in  March,  1834.  About  two  years  aftei-wards. 
Seymour  conveyed  the  lot  previously  mortgaged  to  Monro  & 
Jones  by  Cherry  &  Seymour,  to  the  defendant  S.  Beardsley ; 
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with  covenants  of  seisin  and  warranty  and  against  incum- 
brances. 

In  August,  1838,  Jones  being  then  dead,  and  Seymour  being 
insolvent  and  having  removed  from  the  state,  Monro  informed 
Beardsley  that  he  was  about  to  proceed  to  collect  his  debt,  by  a 
foreclosure  of  the  mortgage,  which  then  belonged  to  him  as  the 
surviving  mortgagee.  Whereupon  Beardsley  agreed  that  if  he 
would  bring  a  suit  upon  the  bond,  instead  of  proceeding  against 
the  mortgaged  premises  for  the  collection  of  the  amount  then 
remaining  unpaid,  he  would  advance  him  $100,  and  the  resi- 
due of  the  mortgage  in  January  thereafter.  And  in  pursuance 
of  that  arrangement,  a  suit  was  commenced  against  Cherry 
upon  the  bond,  in  the  supreme  court ;  and  a  rule  7iisi  for  judg 
ment  by  default  was  entered  on  the  15th  of  January,  1838 
The  amount  then  remaining  due  upon  the  bond  and  mortgage, 
including  interest  and  the  costs  which  had  arisen  in  the  suit 
upon  the  bond,  was  about  $556.  And  on  that  day  Cherry  ap- 
plied to  Monro  and  tendered  him  the  amount  due  upon  the 
bond  and  mortgage,  with  interest  and  costs,  and  required  of 
him  an  assignment  of  the  bond  and  mortgage  to  a  third  person; 
so  that  he  might  enforce  the  collection  thereof  against  the  mort- 
gaged preinises,  which,  in  equity,  were  primarily  liable  for  the 
payment  of  the  debt.  He  also  tendered  to  Beardsley  an  assign- 
ment of  so  much  of  the  bond  of  indemnity,  which  he  held 
against  Seymour  and  his  sureties,  as  should  be  a  fair  proportion 
thereof,  in  reference  to  the  amount  due  upon  this  bond  and 
mortgage,  and  the  amount  which  he  should  be  obliged  to  pay 
on  account  of  other  debts  which,  at  the  time  of  tl  e  dissolution 
of  the  partnership,  Seymour  had  agreed  to  pay  an  .1  indemnify 
the  complainant  against.  Monro  refused  to  receive  the  money 
and  make  the  assignment.  And  the  complainant  thereupon 
filed  the  bill  in  this  cause  for  relief;  and  obtained  an  injunction 
to  restrain  Monro  from  proceeding  in  his  suit  at  law  to  collect 
the  amount  from  the  complainant  or  his  property.  The  cause 
was  heard  on  pleadings  and  proofs  as  to  Monro  and  Beardsley, 
and  upon  the  bill  taken  as  confessed  against  Seymour  tin 
tbsentee. 
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The  vice  chancellor,  by  his  decree,  authorized  the  defendant 
Beardsley  to  elect  to  have  an  assignment  of  the  bond  and  mort- 
gage, to  protect  his  title  to  the  mortgaged  premises,  upon  pay- 
ment of  the  amount  due  to  Monro ;  but  made  the  injunction 
perpetual  against  proceeding  at  law  upon  the  bond.  And  if 
Beardsley  should  not  elect  to  pay  the  amount,  and.  take  an 
assignment  upon  those  terms,  the  defendant  Monro  was  direct- 
ed to  cancel  the  judgment,  which  he  had  caused  to  be  entered 
up  after  the  tender  to  him  on  the  15th  of  October,  1838,  and 
to  assign  the  bond  and  mortgage,  in  trust  for  Cherry ;  so  that 
the  collection  thereof  could  be  enforced  for  his  benefit,  against 
the  mortgaged  premises,  upon  payment  by  Cherry  of  the 
amount  remaining  due  upon  the  mortgage,  and  interest,  and 
the  costs  in  the  suit  at  law.  The  decree  also  charged  Monro 
and  Beardsley  with  the  costs  of  the  complainant  in  this  suit. 

P.  G.  Clark,  for  the  appellants.  Beardsley  has  a  freehold 
estate -of  inheritance  in  the  premises  mentioned  and  described 
in  the  deed,  from  Seymour  to  him,  of  August  3,  1836,  and 
recorded  on  the  3d  of  the  same  month.  That  deed  conveyed 
to  the  grantee  an  absolute  and  unconditional  fee  in  the  land 
therein  mentioned.  The  qualifying  clause  related  only  to  the 
covenants,  and  not  to  the  estate  conveyed.  The  deed,  under 
any  construction,  is  at  least  as  effectual  as  a  quit  claim  deed. 
Such  a  deed  would  convey  a  fee.  The  bond  and  mortgage 
being  given  to  Monro  &  Jones  to  secure  a  debt  due  from  Sey- 
mour <fc  Cherry  jointly  at  the  time  of  the  execution  of  the  bond 
and  mortgage,  Seymour  &  Cherry  were  both  principals  at  that 
time,  and  not  sureties  for  each  other.  Cherry,  therefore,  was 
not  a  surety  for  Seymour  as  to  that  debt.  The  subsequent 
agreement,  between  Seymour  &  Cherry,  cannot  reach  back  and 
attach  itself  to  the  original  agreement.  Cherry  still  holds  the 
same  relation  to  Monro  <fc  Jones  that  he  always  did.  They 
were  not  parties  to  the  subsequent  agreement  be*  ween  Seymour 
&  Cherry ;  and  therefore  were  not  affected  thereby  in  any  wa) 
whatsoever.  Before  thg,t  agreement,  Monro  «fc  Jones  had  a 
light  to  sue  upon  the  bond,  and  they  still  have  tha \  right 
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The  obligation  resting  upon  Seymour,  as  between  him  and 
f  Jherry,  to  pay  the  bond  and  mortgage  to  Monroe  and  Jones, 
is  a  matter  of  contract,  and  not  of  equity.  The  agreement  is, 
like  any  other  agreement,  to  be  enforced  by  an  action  at  law. 
Independent  of  that  contract,  Seymour  is  under  no  obligation  to 
Cherry  to  pay  that  bond  and  mortgage.  Cherry  has  no  claim 
upon  Seymour.  The  undertaking  of  the  latter,  then,  is  matter 
of  contract  and  not  of  equity ;  and  like  all  other  contracts  it 
must  be  enforced  at  law,  and  not  in  equity.  Cherry  has  no 
greater  right  to  ask  the  interference  of  this  court  in  assisting 
him  to  enforce  the  contract  between  him  and  Seymour,  than 
he  would  have  in  respect  to  any  other  contract.  He  must  rely 
upon  his  contract;  and,  if  there  is  any  breach  of  it,  he  must 
enforce  his  remedy  at  law,  and  not  in  equity. 

The  right  of  subrogation  exists  only  between  the  parties  and 
privies.  Had  the  debt  to  Monro  <fc  Jones  been  originally  the 
individual  debt  of  Seymour,  and  had  Cherry  signed  the  bond 
lis  surety  only,  if  the  property  mortgaged  had  originally  be- 
longed to  Seymour,  and  Cherry  had  refused  to  sign  the  bond 
unless  Seymour  would  secure  it  by  a  mortgage ;  and  the 
bond  and  mortgage  had  been  executed  and  delivered  upon 
these  conditions,  and  Seymour  had  afterwards  sold  and  con- 
veyed the  preniises  to  Beardsley  ;  yet  Cherry  would  not  have 
had  any  right  to  be  subrogated  in  the  place  of  Monro  & 
Jones,  as  against  Beardsley,  without  showing  that  Beardsley 
knew  of  the  equities  existing  between  Seymour  &  Cherry, 
at  the  time  he  purchased  of  Seymour.  Beardsley  being  a 
bona  fide  purchaser.  Cherry  would  have  no  superior  equity 
over  Beardsley ;  for  in  such  a  case,  the  law  leaves  him  in  pos- 
session who  already  has  it.  The  records  in  this  case  furnished 
no  such  evidence.  The  recording  act  only  makes  the  record 
notice  of  a  conveyance,  or  of  an  incumbrance  upon  the  title.  It 
is  not  made  evidence  of  any  covenant  contained  in  the  deed  or 
instrument  recorded.  It  is  not  evidence  or  notice  of  any  agree- 
ment, in  relation  to  the  payment  of  incumbrances.  If  the  deed 
from  Cherry  to  Seymour  l,ad  contained  a  clause  expressly  pro- 
viding that  the  mortgage  mentioned  should  be-  collected  out  of 
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ihe  mortgaged  premises,  and  that  the  bond  should  not  be  sued 
imtil  after  a  sale  of  such  premises,  stating  that  Cherry  was, 
only  surety  for  Seymour,  the  record  would  not  have  been  notice 
of  that  fact  to  Beardsley ;  but  the  complainant  would  have 
been  bound  to  show  notice  in  fact.  There  is  no  such  thing  as 
constructive  notice,  under  the  recording  acts.  [See  2  R.  S.  746, 
2d  ed.     1  R.  L.  of  1813,  370,  §  4.     1  Johii.  Ch.  Rep.  566.) 

If  the  record  is  evidence  of  covenants  and  agreements,  which 
we  deny,  the  deed  from  Cherry  to  Seymour,  does  not  state  that 
Seymour  was  to  pay  up  the  bond  and  mortgage.  Nor  does  it 
show  who  was  principal,  or  who  was  surety  for  the  original 
debt.  For  aught ,  that  g,ppears  upon  the  face  of  the  deed,  the 
bond  and  mortgage  was  given  to  Monro  &  Jones  to  pay  an  in- 
dividual debt  of  Cherry.  At  any  rate,  there  is  nothing  in  the 
deed  which  shows  that  Cherry  is  a  surety  for  Seymour.  And 
Beardsley  having,  at  the  time  of  the  purchase,  no  notice  in  fact 
as  to  who  was.  to  pay  the  debt  to  Monro  &,  Jones,  had  a  right 
to  infer  that  the  rule  of  law  applicable  to  all  other  cases  would 
be  applied  to  this.  He  had  a  right  to  purchase  under  the  legal 
presumption  that  the  bond  was  the  principal  debt,  and  that  the 
mortgage  was  a  mere  collateral  instrument,  a  mere  security  for 
the  payment  of  Seymour  &  Cherry's  bond.  In  other  words, 
that  by  purchasing  the  land,  he  only  stood  as  surety  for  Sey- 
mour &  Cherry,  and  that  the  land  conveyed  to  him  could  only 
be  reached  in  case  of  the  failure  of  Monro  «fc  Jones,  to  collect 
the  bond  from  the  makers.  He  had  a  right  to  suppose  that,  if 
the  holders  of  the  bond  and  mortgage  should  attempt  to  fore- 
close the  mortgage  before  suing  the  bond,  he  would  have  a 
right  to  be  subrogated  in  the  place  of  the  holders  of  the  bond 
and  mortgage ;  to  enable  him  to  sue  upon  the  bond  before  any 
, resort  could  be  had  to  the  mortgaged  premises.  [Crreen  v. 
Hart,  1  John.  Rep.  580.  Neimcewicz  v.  Gahn,  3  Paiges 
Rep.  630.) 

If  Cherry  has  a  right  to  be  subrogated  to  the  rights  of  Monro 
&  Jones,  that  is,  to  stand  in  their  place,  they  must  be  placed 
in  his.  The  parties  must  change  places  entirely.  Cherry  should, 
therefore,  have  iverred  in  his  bill,  that  he  tendered  the  bond 
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given  to  him  by  Seymour  upon  the  dissolution  of  the  c  i-part- 
nership,  to  Beardsley.  This  is  an  important  averment ;  and  he 
has  neglected  to  make  it. 

Monro  cannot  be  compelled  to  assign  the  bond  and  mortgage 
to  Cherry.  Beardsliey  had  a  right  to  pay  up  the  mortgage  and 
hold  the  bond  as  an  outstanding  claim  against  Seymour.  The 
complainant,  therefore,  asks  for  too  much.  The  most  that  he 
is  entitled  to,  under  any  circumstances,  is  a  perpetual  injunc- 
tion as  to  any  execution  against  him,  upon  the  judgment  re- 
covered on  the  bond.  The  fact  of  Sepnour's  solvency  does 
not  affect  the  question  of  right.  Again ;  Seymour  was  im- 
properly made  a  defendant.  He  has  no  interest  in  the  question 
before  the  court.  His  rights  will  not  be  affected,  whether  the 
bill  is  sustained  or  dismissed.  There  is,  therefore,  a  misjoinder 
tf  defendants. 

For  thpse  reasons,  the  decree  of  the  vice  chancellor  should 
be  reve'rsed^  and  the  complainant's  bill  should  be  dismissed, 
with  costs. 

L.  H.  Sandford,  for  the  respondent.  First,  as  to  the  defen 
dant's  appeal.  The  complainant,  on  conveying  his  half  of  the 
premises  to  Seymour,  subject  to  the  payment  of  the  whole  mort- 
gage given  to  Monro  &  Jones,  became  a  surety  for  Seymour 
in  regard  to  the  debt  due  to  Monro  <fc  Jones.  The  defendant 
Beardsley  had  notice  of  Cherry's  being  such  surety,  when  he 
purchased  of  the  defendant  Seymour.  He  bought  the  land, 
which,  in  equity,  was  the  fund  primarily  liable  for  this  debt, 
subject,  of  course,  to  all  the  liens  and  equities  which  he  knew 
of,  or  which  would  have  been  exhibited  to  him  in  tracing  his 
title  to  his  grantor  Seymour  ;  or  which  the  records  of  that  title 
displayed.  (Jumel  v.  Jmmel,  7  Paige,  591.)  The  complain- 
ant,, therefore,  on  paying  the  debt  to  Munro,  was  entitled  to 
be  substituted  in  his  place,  and  to  have  the  benefit  of  the  mort- 
gage, to  enforce  it  against  the  land.  And  in  equity,  he  could 
require  the  mortgagee  to  pursue  his  remedy  first  against  the 
mortgaged  piemises.  (1  Story's  Eq.  ATT,  §  49&.  Id.  588,  § 
633,  634. ,  Miycsv.  Ward,  4  John.  Ch.  Rep.  123j  129.     Loud 
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V.  Sargeant,  1  Edw.  Ch.  Rep.  164.  Neimdewicz  v.  Gahn,  3 
Paige,  613.  S.  C.  11  Wend.  312.  jM?weZ  v.  Jumel,  7  Paige, 
591.  Coar  V.  Wheeler,  Idem,  248.  Palmer  v.  i^oo^e,  Jrfcm, 
437.  Heyer  v.  Pruyn,  Idem,  465.  Rodes  v.  Crockett,  2  Yer^. 
ffeja.  346.  Groves  x.  Graves,  \  Wash.  Va.  Rep.  \.  Copis  v. 
Middleton,  Turn.  Sc  Russ.  229.)  The  complainant  offere<l  to 
the  defendants  Beaidsley  and  Monro,  all  and  more  thau  be. 
was  entitled  to.  He  was  not  bound  to  offer  to  Beardsley  any 
interest  in  Jbis  bond  of  indemnity. .  The  sureties  in  that  bond 
had  a  light  to  require  the  mortgaged  premises,  the  primary 
fund,  to  be  exhausted  before  calling  upon  them. 

The  decree  is  right  in  directing  Monro  to  cancel  the  judg 
ment  and  assign  the  bond  and  mortgage  for  the  complainant't 
benefit,  on  being  paid  the  amount  due  thereon.  And  it  was 
also  correct  in  charging  the  defendants  with  costs ;  they  ha\  - 
ing  combined  together  to  compel  the  complainant  .to  make 
the  inequitable  payment  in  question.  ( Webster  v.  Wise,  1 
Paige,  319.  Hume  v.  Norton,  Hopk.  Rep.  344.)  Seymour 
also  was  a  proper  party  to  the  suit.  {Hallett  v.  Hallett,  2  Paige, 
15.  Covenhoven  v.  Shuler,  Idem,  122.  Bailey  v.  Inglee, 
Idem,  278.)  But  even  if  he  was  not,  Monro  and  Beardsley 
cannot  make  the  objection.  {Story's  Eq.  PI.  194,  198,  203. 
Butts  V.  Genung,  5  Paige,  254.) ,  The  decre6,  upon  the  mer- 
its, should  therefore  be  aflBrmed. 

Second;  as  to  the  complainan*\  Vtpeal  from  the  order  sup- 
pressing the  testimony  of  the  complainants  as  to  the  tender  of 
a  transfer  of  a  proportional  interest  in  the  bond  of  indemnity. 
This  is  not  the  case  of  an  answer  denying  the  case  made  by 
the  bill,  and  admitting  a  different  case  which,  if  stated  in  the 
bill,  would  entitle  the  complainant  to  relief.  Here  the  com- 
plainant's bill  is  admitted  ;  and  a  collateral  matter  is  set  up  to 
ward  it  off,  which  the  complainant  can  rebut,  in  an  instant,  by 
proof  which,  from  its  nature,  could  not  be  a  surprise  upon  the 
defendant;  which  was  not  pretended.  It  is  like  the  defence  of 
bona  fide  purchase  without  notice ;  which  defence  the  com- 
plainant may  meet  by  proving  notice.  (2  Dan.  Ch.  Pr.  408.) 
The  replication  puts  this  matter  in  issue.    We  wanted  no  dis- 
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covery,  and  it  was  not  necessary  therefore  to  amend  our  bill 
{Griffith  V.  Griffith,  1  Hof.  Ch.  Rep.  153,  165,  1  Dan.  Ch. 
Pr.  513.    1  Hoff.  Ch.  Pr.  43.     Matthew  v.  Hauburj,  2  Vern. 

187.    Attwood  V. ,  1  Russ.  353.    Hughes  v.  Garner, 

2  Younge  4*  Coll.  328.)  Again  ;  the  order  suppressing  tes- 
timony, if  otherwise  correct,  should  have  distinctly  specified  the 
portions  intended  to  be  suppressed,  and  it  should  have  included 
the  defendant's  cross-examinations,  and  other  testimony  on  the 
same  subject ;  which  was  more  voluminous  than  the  complain- 
ant's examination. 

The  Chancellor.  If  Seymour  had  been  within  the  juris 
diction  of  the  court,  so  that  he  could  have  been  personally  served 
with  process,  the  defendant  Beardsley  probably  would  have  had 
a  right  to  insist  that  he  should  be  made  a  party,  for  his  benefit. 
For,  in  that  case,  Beardsley  might  have  been  entitled  to  a  de- 
cree that  Seymour  should  pay  off  the  mortgage,  so  as  to  relieve 
the  premises  from  the  lien  thereof  The  complainant  too,  in 
'}iat  case,  would  have  had  an  interest  in  making  Seymour  a 
party.  For  he  would  have  been  entitled  to  a  personal  decree 
against  him,  in  the  first  instance,  to  pay  off  the  rnor(,gage  ;  so 
as  to  relieve  the  complainant  as  well  as  Beardsley  fiom  the 
payment  of  the  debt  for  which  they  each  stood  in  the  situation 
■d  a  surety  for  Seymour.  But  as  he  was  an  absentee,  and  had 
no  property  in  this  state  which  could  be  reached  and  applied  to 
the  payment  of  this  demand,  he  probably  was  not  a  necessary 
party  for  any  purpose.  {Bigelow  v.  Bush,  6  Paige^s  Rep.  343.) 
One  defendant  in  this  court,  however,  cannot  object  that  an- 
other defendant,  having  no  interest  in  the  subject  matter  of  the 
suit,  is  improperly  made  a  party.  (  Welf.  Eq.  PI.  281.  Crane 
v.  Deming,  7  Conn.  Rep.  387.  Butts  v.  Genung,  5  Paige's 
Rep.  256.)  It  is  only  where  the  complainant  has  some  ground 
of  relief  against  each  defendant,  and  where  his  claims  foi 
relief  against  them  respectively  are  improperly  joined  in  one 
suit,  so  as  to  make  the  bill  multifarious,  that  each  defendant 
hds  the  right  to  demur,  upon  the  ground  that  tha  o'Jber  defen 
dan's  are  improperly  joined  with  him  in  the  suit. 
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The  decree  of  the  vice  chancellor  upon  the  meritLj  ia  clearly 
right.  It  is;  wholly  immaterial  whether,  at  the  time  of  giving 
the  bond  and  mortgage,  the  land  or  the  bond  was  the  principal 
security  for  the  debt.  For  the  agreement  between  Cherry  «fc 
Seymour,  upon  the  dissolution  of  their  copartnership,  and  the 
conveyance  of  Cheriy's  undivided  half  of  the  mortgaged  prem- 
ises, constituted  the  relationship  of  principal  and  surety,  not 
only  between  the  parties  personally,  but  also  in  reference  to  the 
interest  of  Seymour  in  the  mortgaged  premises.  Aftei'  that  ar- 
rangement had  been  made,  and  the  interest  of  Seymour  in  the 
mortgaged  premises  had  been  thus  conveyed,  the  equitable 
rights  of  the  parties  to  that  transaction  were  the  same  as  though 
Seymour  had  owned  the  whole  lot  originally,  and  had  mort- 
gaged it  to  secure  his  own  debt,  and  Cherry  had  joined  wit? 
him  in  the  bond  for  the  same  debt,  as  a  mere  surety.  Had  tha 
been  the  real  form  of  the  transaction  originally,  no  one  cah 
doubt,  that  as  between  the  owner  of  the  equity  of  redemption 
in  the  mortgaged  premises  and  the  surety  in  the  bond,  the  land 
would  be  the  primary  fund  for  the  payment  of  the  debt.  And 
if  the  surety  should  be  called  upon  by  the  mortgagees  for  pay- 
ment, he  would  have  the  right  to  be  subrogated  in  their  place ; 
and  to  their  remedy  against  the  land,  for  the  payment  of  thef- 
debt. 

Nor  did  it  make  any  difference  as  to  the  equitable  right  of 
the  complainant  to  subrogation  to  the  remedy  of  the  principal 
creditoi-  against  the  mortgaged  premises,  that  a  bond  of  indem- 
nity had  been  given  to  him  by  Garrow  an  i  others.,  For  aa 
Seymour  was  insolvent,  his  sureties  in  the  ini'emnity  bond  had 
an  equitable  right  to  insist  that  Monro,  the  surv  iving  mortgagee, 
should  resort  to  the  mortgaged  premises  for  payment ;  instead 
of  collecting  it  from  Cherry,  and  thereby  charging  the  debt  upon 
iheiri  as  the  sureties  of  Seymour  in  the  indemi<ity  bond.  To 
understand  the  rights  of  Cherry  and  the  sureties,  in  the  indera- 
nitji  bond,  in  reference  to  the  primary  liability  of  the  mortgaged 
premises  for  the  payment  of  the  debt  for  which  the  mortgage 
was  given,  it  is  necessary  first  to  contemplate  them  as,  they 
existed  immediately  after  the  .conveyance  of  the  10th  of  August, 
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1834,  and  the  giving  of  the  indemnity  bond  of  that  date  ;  and 
then  to  see  if  their  equitable  rights,  as  sureties,  hare  been  lost 
by  the  subsequent  conveyance  of,  the  mortgaged  premises  to 
Beavdsley. 

At  that  time  there  was  a  debt  due  to  Monro,  as  surviving 
mortgagee,  from  Seymour  as  the  principal  debtor,  for  the  se- 
curity of  which  debt  Monro  held  a  recorded  mortgage  upon 
land  which  then  belonged  to  such  principal  debtor.  He  also 
held  a  bond  for  the  same  debt,  in  which  Cherry  stood  in  the 
situation  of  a  mere  surety  of  Seymour ;  and  Cherry  held  the 
bond  of  Garrow  and  others  also  as  sureties  of  the  principal 
debtor,  to  indemnify  Cherry  against  being  called  upon  for  the 
payment  of  the  debt  due  from  Seymour,  the  mortgagee.  Had 
Monro,  at  that  time,  attempted  to  collect  his  debt  by  a  suit 
upon  the  bond  against  Cherry,  instead  of  resorting  to  the  mort- 
gaged premises  which  belonged  to  the  principal  debtor,  can  any 
one  doubt  that  Garrow  and  the  other  sureties  in  the  indemnity 
bond,  who  were  bound  to  protect  Cherry  against  the  conse- 
quences of  such  a  suit,  would  have  had  a  right,  to  demand  a 
transfer  of  the  bond  and  mortgage  to  them  for  their  protection 
and  indemnity,  upon  advancing  the  money  then  due  thereon? 
And  if  they  had  the  right  and  neglected  to  do  so,  Cherry  him- 
««elf  would  have  had  the  same  right  to  a  transfer  of  the  mort- 
gage, for  his  own  indemnity.  For  he  was  not  bound  to  rely 
npon  the  sureties  in  the  bond  of  indemnity ;  who  were  only 
secondarily  hable  as  between  them  and  the  owner  of  the  premises, 
which  were  primarily  liable  for  his  indemnity  under  the  agree- 
ment and  conveyance  of  the  10th  of  August,  1836.  It  must 
also  be  recollected  that  Cherry  held  that  bond  of  indemnity  as 
Ills  security  against  the  payment  of  debts,  to  the  amount  of 
$8,000,  due  to  the  mortgagees  of  other  lots  ;  his  half  of  which 
lots  were  conveyed  to  Seymour  at  the  same  time.  And  as  the 
penalty  of  the  indemnity  bond,  to  protect  Cherry  from  liabiUty 
to  the  mortgagees  for  all  those  debts,  and  to  indemnify  him 
against  the  debts  of  the  firm,  was  but  $3000,  it  is  perfectly  evi 
dent  that  all  the  parties  to  the  arrangement  made  at  the  nme 
of  ihe  dissolution  of  the  partnership,  must  have  understood  thai 
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the  several  lots  which  were  conveyed  to  Seymour,  subject  to  tha 
mortgages  thereon,  were  to  be  primarily  liable  for  the  payment 
of  the  debts  which  were  secured  by  mortgages  upon  those  lots 
respectively. 

The  deed  from  Cherry  to  Seymour,  under  which  Beardsley 
derived  his  title  to  the  premises  in  question  in  this  cause,  showed 
upon  its  face  that  there  was  a  mortgage  upon  the  lot,  to  Jones 
and  Monro,  of  about  $1900,  and  that  the  premises  were  con- 
veyed subject  to  that  mortgage.  This  would  >have  been  con- 
structive notice  of  the  mortgage,  and  of  the  equitable  right  of 
Cherry  to  have  the  debt  charged  upon  the  mortgaged  premise?, 
as  the  primary  fund,  even  if  the  mortgage  itself  had  not  been 
upon  record.  But  this  is  not  a  case  in  which  a  notice  of  the 
prior  equity  of  Cherry,  an,d  of  the  sureties  in  the  indemnity 
bond,  was  necessary  to  preserve  their  rights.  For  Beardsley 
did  not  and  could  not  claim  any  strictly  legal  right  to  have  tht 
debt  charged  upon  the  complainant  personally,  instead  of  upor 
the  lot  on  which  it  was  charged  by  the  mortgage.  And  as  be 
tween  mere  equitable  claims,  he  who  is  first  in  time  is  superioi 
in  right.  Cherry  had  done  nothing  to  impair  his  equitable 
claim  to  have  the  debt  charged  upon  the  interest  of  Seymoui 
in  the  land  which  was  primarily  liable  for  the  debt  secured  by  the 
mortgage.  And  if  Beardsley,  at  the  time  of  his  purchase,  had  in- 
quired of  the  complainant,  or  of  the  surviving  mortgagee  named 
in  the  deed  of  Cherry,  as  a  prudent  purchaser  ought  to  have 
done,  instead  of  relying  upon  Seymour's  representation  that  (he 
incumbrances  were  paid,  or  upon  his  covenant  against  the  in- 
cumbrances, he  would  have  ascertained  the  true  state  of  the 
facts.  The  subsequent  attempt,  therefore,  of  these  defendants 
to  defeat  the  prior  equity  of  the  complainant,  by  charging  this 
debt  upon  him  personally,  was  inequitable  and  unconscientious. 
And  the  vice  chancellor  would  have  done  the  defendant  Monro 
no  injustice  if  he  had  refused  to  allow  him  for  the  $30  costs 
which  he  had  improperly  made  in  the  action  at  law  upon  the 
I)ond.  For  it  is  evident  that  the  action  upon  the  bond  was  not 
brought  for  the  sole  purpose  of  collecting  his  debt,  but  for  the 
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improper  purpose  of  charging  it  upon  the  surety  person;  .11/,  and 
relieving  the  mortgag«!d  premises  fi-om  the  lien  of  the  mortgage. 

Even  if  Monro  was  ignorant  of  the  complainant'fs  equitable 
rights  when  the  action  at  law  was  commenced, .  he  could  not 
have  been  ignorant  of  them  when  the  bond  of  indemnity  was 
shown  to  him,  and  the  amount  due,  aad  the  costs,  were  ten- 
dered, and  he  was  requested  to  assign  the  bond  and  mortgage 
for  the  protection  of  the  complainant  and  to  enable  him  to  ob- 
tain repayment  out  of  the  mortgaged  premises.  The  vice 
chancellor,  therefore,  very  properly  charged  Monro,  as  well  as 
Beardsley,  with  the  costs  of  this  litigation. 

It  was  not  necessary  for  the  protection  of  the  rights  of  Beards- 
ley  that  he  should  have  the  benefit  of  the  bond  as  against 
Seymour.  For  if  Seymour  should  ever  be  worth  any  thing,  he 
would  be  directly  liable  to  Beardsley  upon  the  covenants  in  his 
deed.  The  decree,  so  far  as  it  is  appealed  from  by  the  defen 
dants  Monro  and  Beardsley,  must  therefore  be  affirmed  witli 
costs. 

Upon  the  matter  of  the  cross-appeal,  I  think  the  decision  of 
the  vice  chancellor  was  wrong.  The  defendants  gave  notice 
of  a  motion  to  strike  out  all  the  testimony,  on  the  part  of  the 
complainant,  which  had  been  objected  to  before  the  examiner. 
This  embraced  a  great  portion  of  the  testimony  of  the  complain- 
ant which  was  clearly  relevant  and  proper,-to  show  that  Seymour 
was  insolvent,  and  that  his  property  had  been  sold  upon  execu- 
tions against  him  for  its  full  value  ;  and  to  prove  the  exhibition, 
to  Monro  and  Beardsley,  of  the  indemnity  bond,  showing  dis- 
tinctly the  equitable  rights  of  the  complainant ;  and  the  produc- 
Mon  of  papers  which  they  were  requested  to  sign  to  give  effect 
to  such  equitable  rights  upon  the  payment  of  the  money  ten- 
dered by  him.  Yet  the  complainant  was  charged  with  the 
costs  of  that  motion,  in  the  final  decree,  because  the  vice  chan- 
cellor thought  it  was  not  necessary  for  the  complainant  to  prove 
that,  in  the  offer  which  he  made  to  the  defendants,  he  consented 
to  give  Beardsley  an  interest  in  the  indemnity  bond  if  it  could 
be  any  benefit  to  him.  As  the  substance  of  the  motion  was 
denied,  it  was  not  proper  to  charge  the  complainant  with  C03ts 
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even  if  the  decision  was  right  as  to  the  immaterial  part  which 
was  granted.  I  think  the  decision  was  wrong,  however,  in 
granting  any  part  of  the  apphcation.  As  the  sureties  in  the 
indemnity  bond  had  an  equitable  right  to  insist  that  the  debt 
should  be  charged  upon  the  mortgaged  premises  as  the  primary 
fund,  it  was  not  necessary  that  the  complainant  should  tender 
to  Beaidsley  an  interest  in  that  bond.  But  that  tender  having 
been  made,  at  the  same  time,  and  as  a  part  of  the  offer  which 
it  was  necessary  for  the  complainant  to  show,  for  the  purpose 
of  putting  the  defendants  clearly  in  the  wrong,  and  charging 
them  with  the  costs  of  the  litigation,  it  necessarily  became  a 
part  of  the  proofs  in  the  cause,  and  could  not  be  separated  from 
the  rest  of  the  transaction.  The  whole  motion,  therefore, 
should  have  been  denied ;  and  the  costs  of  opposing  it  would 
have  been  properly  taxable  against  the  defendants  as  costs  in 
the  cause.  The  part  of  the  decree  which  was  appealed  from 
by  the  complainants  must  therefore  be  reversed  with  costs. 


Sperry  vs.  Miller  and  Miller. 

[Reversed,  8  N.  T.  336. 

A  defendant  in  a  bill  of  discovery,  in  aid  of  an  action  at  law  for  the  recovery  of  a 
debt,  cannot  plead  payment  of  the  debt,  before  the  commencement  of  the  action 
al  luw,  in  bar  of  the  discovery  sought  by  the  complainant's  bill.  For  that  would 
transfer  the  trial  of  the  action  at  law  to  the  court  of  chancery;  and  that  too  without 
the  poVver  of  deciding  the  case  here,  if  the  plea  turned  out  to  be  untrue. 

Where  a  bill  is  defective  on  its  face,  in  consequence  of  the  statement  of  facts  which 
show  that  the  claim  of  the  complainant  cannot  be  sustained,  it  is  improper  for  the 
defendant  to  plead  those  facts  in  bar  of  the  discovery  or  relief  sought. 

When  the  bill  shows  that  the  complainant  has  no  right  to  an  answer,  for  any  pur^ 
pose,  the  proper  course  for  the  defendant  is  to  demur ;  instead  of  pleading  a  new 
fact  in  bar.  For,  upon  the  argument  of  a  plea,  either  as  to  the  discovery  or  the 
relief  sought  by  the  complainant's  bill,  the  defendant  cannot  sustain  his  plea,  in 
the  court  of  chancery,  by  showing  that  the  bill  itself  would  have  been  bad  upon 
demurrer. 

In  an  action  at  law  upon  a  joint  contract,  against  two  defendants,  the  plaintiff  xusl 
■uccesd  as  to  both,  or  neither  of  them ;  unless  one  of  them  seta  up  a  matter  of  di» 
charge  which  is  personal  to  himself  alone. 
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This  was  an  appeal  from  an  order  of  the  vice  chancellor  of 
ihe  eighth  circuit,  overruling  the  plea  of  Henry  Miller,  one  of 
the  defendants,  to  the  complainant's  bill.  The  complainan 
brought  an  action  of  assumpsit  against  the  defendants  for  a 
half' year's  rent  alleged  to  be  due  upon  a  lease  for  five  years 
not  under  seal,  from  the  complainant  to  the  defendant  Samuel 
Miller.  The  lease  purported  to  have  been  signed  by  S.  Miller 
as  the  lessee,  and  by  H.  Miller  as  security.  The  rent  was 
$130  a  year,  in  semi-annual  payments,  but  the  first  half  year's 
rent  was  not  payable  until  the  end  of  the  year,  and  the  other 
payments  were  to  be  made  every  six  months  thereafter ;  so 
that  the  half  yearly  payments  of  rent  were  not  in  fact  to  be 
made  until  six  months  after  the  expiration  of  the  half  year  of 
the  term  for  which  such  semi-annual  rent  accrued,  from  time 
to  time.  On  the  second  of  April,  1846,  S.  Miller  agreed  to 
surrender  the  residue  of  the  term ;  six  months'  rent  then  being 
due  and  payable  for  the  half  year  of  the  term  which  expired  on 
the  first  of  October,  1845,  and  six  months'  rent  having  then 
accrued  subsequent  to  the  first  of  the  preceding  October  ;  but 
which,  by  the  terms  of  the  lease,  was  not  to  become  payable 
until  the  first  of  October  thereafter.  Before  the  last  mentioned 
half  year's  rent  had  become  payable,  the  action  at  law  was 
commenced  for  the  recovery  of  the  half  year's  rent  which  ac- 
crued previous  to  the  first  of  October,  1845,  and  which  became 
payable  on  the  first  of  April  thereafter.  The  defendants  appeared 
and  pleaded  the  general  issue,  and  the  complainant,  not  being 
3,ble  to  prove  the  execution  of  the  lease  by  the  defendant  H. 
Miller,  filed  his  bill  in  this  cause  to  obtain  a  discovery  of  that 
fecf  from  the  defendants.  The  bill,  which  was  filed  subse- 
quent to  October,  1846,  set  forth  this  fact ;  and  also  stated  that 
the  complainant  was  about  to  commence  another  action  at  law 
for  the  recovery  of  the  half  year's  rent  which  accrued  between 
*>">  first  of  October,  1845,  and  the  first  of  April,  1846,  and 
which  had  then  become  due  and  payable  according  to  the  terms 
of  the  lease. 

To  this  bill  the  defendant  H.  Miller  pleaded,  in  bar  of  the 
diacovery  sought,  that  the  rent  which  became  payable  on  the 
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first  of  April,  1846,  was  paid  before  the  bringing  of  the  action  a( 
law,  for  the  recovery  thereof,  and  that  befoi'e  any  other  instalment 
of  rent  became  due  the  complainant  and  the  defendant  S.  Miller 
entered  into  the  agreement  of  the  second  of  April,  1846,  set  forth 
in  the  bill,  by  which  the  latter  surrendered  the  residue  of  the 
term  which  had  not  then  expired. 

The  vice  chancellor  decided  that  a  defendant,  in  a  bill  of 
discovery  iu  aid  of  an  action  at  law  for  the  recovery  of  a  debt, 
could  not  plead  payment  of  the  debt  before  the  commencement 
of  the  action  at  law,  in  bar  of  the  discovery  sought  by  the  com- 
plainant's bill ;  as  that  would  transfer  the  trial  of  the  action-  at 
law  to  the  court  of  chanceiy.  He  therefore  overruled  the  plea 
on  that  ground  ;  without  examining  other  grounds  of  objectio^ 
to  the  same. 

iV.  Paine,  for  the  appellant. 

M.  S.  Newton,  for  the  respondent. 

The  Chancellor.  The  plea  is  defective  in  form  ;  as  it 
sets  up,  as  a  part  of  the  matters  of  fact  which  are  pleaded  in 
bar  to  the  discovery  sought  by  the  bill,  the  same  matters  which 
are  stated  in  the  bill  itself.  The  allegation  that  the  six  months' 
rent  which  accrued  up  to  the  first  of  April,  1846,  and  for  which 
the  complainant  says  he  intends  to  bring  an  action,  had  not 
become  due  at  the  time  S.  Miller  surrendered  the  residue  of  the 
term,  on  the  second  of  April  in  that  year,  distinctly  appears 
upon  the  face  of  the  bill  itself  If  the  payment  of  the  rent  for 
which  an  action  had  already  been  brought,  therefore,  wa°s  a 
valid  bar  to  the  discovery  sought,  and  the  surrender  of  the  term 
was  a  discharge  for  the  rent  which  had  accrued  for  the  next 
six  months,  but  which  had  not  become  payable  at  the  time  of 
such  surrender,  the  payment  of  the  rent  for  which  the  action 
mentioned  in  the  bill  had  already  been  brought,  should  alone 
have  been  pleaded  in  bar  of  the  discovery.  For  if  a  bill  is  de- 
fective on  its  face,  in  consequence  of  the  statement  of  facta 
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which  show  that  the  claim  of  the  complainant  cannot  be  sus- 
tained,  it  is  improper  to  plead  those  facts  in  bar. 

When  the  bill  shows  that  the  complainant  has  no  right  to 
an  answer  for  any  purpose,  the  proper  course  for  the  defendan 
19  lo  demur ;  instead  of  pleading  new  matters  in  bar.  For  upon 
the  argument  of  a  plea  to  a  bill,  either  as  to  the  discovery  or  the 
relief  sought  by  the  complainant,  the  defendant  cannot  sustain 
hi«  plea,  in  this  court,  by  showing  that  the  bill  itself  would 
have  been  bad  upon  demurrer.  {Cozine  v.  Graham,  2  Paige, 
177.)  The  vice  chancellor,  therefore,  if  the  plea  of  payment 
was  not  a  bar  to  the  discovery  for  any  of  the  purposes  for  which 
it  was  sought  by  the  bill,  very  properly  decUned  to  give  an 
opinion  upon  the  construction  of  the  lease  set  out  in  the,  bill ; 
and  the  liabiUty  of  the  defendant,  Henry  Miller,  tliereon  as 
surety,  notwithstE^nding  the  surrender  of  the  lease  for  the  resi- 
due of  the  term. 

Upon  the  question,  whether  the  payment  of  the  rent,  for 
which  the  action  at  law  was  brought,  could  be  pleaded  in  bar 
to  the  discovery  sought  in  aid  of  that  action,  I  have  not  been 
able  to  find  any  decision,  either  in  this  state  or  in  the  courts  of 
our  sister  states.  But  in  the  English  court  of  chancery,  raoie 
than  sixty  years  since,  Lord  Thurlow  decided  that  such  a  plea 
to  a  biU  of  discovery  could  not  be  sustained.  {Hindman  v. 
Taylor,  2  Bro.  C.  C.  7.  2  Dick.  Rep.  651,  S.  C.)  His  de- 
cision in  that  case  is  entitled  to  the  more  weight  because  his 
first  decision,  that  the  plea  was  bad,  was  affirmed  by  him  upon 
a  re-hearing.  And  his  lordship  also  stated  that  he  had  consul- 
ted with  the  master  of  the  rolls.  Lord  Kenyon,  and  with  several 
of  the  judges,  on  the  subject ;  and  was  confirmed  in  his  opinicn 
ihat  the  allowing  of  the  plea  would  be  tryieg  the  bar,  which 
was  most  proper  to  be  tried  at  law.  It  is  true,  Mr.  Beames 
questions  the  correctness  of  this  decision ;  but  it  is  upon  his 
own  authority  merely.  And  it  is  referred  to  in  a  very  recent 
and  excellent  English  work  on  equity  pleading,  as  an  existing 
lule  of  pleading  in  England  at  this  time.  (  Welf.  Eq.  Plead. 
135.)  It  appears  to  be  founded  upon  the  principle  that  the 
existence  of  the  indebtedness  is  the  very  matter  to  be  t:ied,,a» 
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a  matter  of  fact,  in  the  action  at  law ;  and  that  the  defendant 
cannot  d  :aw  the  trial  of  the  same  fact  into  this  court  to  be 
litigated,  by  pleading  it  in  bar  of  a  discovery  of  facts  to 
show  the  indebtedness,  to  be  used  upon  the  trial  of  the  action 
at  law. 

Thus,  in  the  case  under  consideration,  the  general  issue, 
which  has  been  pleaded  in  the  action  at  law,  puts  in  issue  thp. 
existence  of  the  debt  at  the  time  of  the  commencement  of  the 
action,  as  well  as  the  fact  of  the  signing  of  the  lease  by  the 
appellant.  And  if  an  issue  should  be  taken  on  thif^  plea  of  pay- 
ment in  bar  of  discovery,  and  such  issue  should  be  found  for 
the  complainant,  and  a  discovery  of  the  signing  of  the  lease 
should  then  be  obtained  by  the  examination  of  the  appellant 
upon  interrogatories,  it  would  still  be  necessary  to  proceed  at 
1.1  w  and  try  the  same  questions  over  again  there.  For  even  if 
tne  decision  of  this  court  that  the  plea  was  untrue  in  fact,  could 
be  set  up  as  an  estoppel  against  this  appellant,  upon  the  trial  of 
the  action  at  law,  it  would  not  estop  the  other  defendant  from 
proving  payment,  as  a  defence  to  that  action.  And  that  defence 
would,  of  course,  defeat  the  recovery  as  to  both  defendants. 
For,  in  an  action  upon  a  joint  contract  against  two  or  more 
defendants,  the  plaintiffs  must  succeed  as  to  all  or  neither  of 
them ;  unless  oiie  of  them  set  up  a  matter  of  discharge  which 
is  personal  to  himself  alone. 

The  order  appealed  from  must,  therefoie,  be  affirm©'!  with 
costs. 


Moore  vs.  Des  Arts. 

[Afflrmed,  1  N.  T.  359.] 
The  u.,fenda.-it  imported  into  New- York  a  quantity  of  spelter,  upon  which  the  col- 
lector claimed  and  received  a  duty  of  20  per  cent  ad  valorem  j  which  spelter  wa< 
not  a  dutiable  article,  being  included  in  the  class  of  articles  exempted  from  the 
pajrmunt  of  duties,  under  a  different  name.  He  subsequently  sold  such  spelter  to 
the  complainant,  at  long  pice,  which  by  custom  was  a  sale  of  the  vendor's  right 
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o{  debenture,  where  such  right  existed.  Afterwards,  while  the  spelter  re- 
mained in  the  bands  of  the  purchaser,  and  in  a  situation  in  which  it  might  have 
been  exported  with  the  benefit  of  drawback  had  it  been  a  dutiable  article,  the 
secretary  of  the  treasury  decided  that  spelter  was  exempt  from  duty  ;  and  directei^ 
all  duties  which  had  been  previously  received,  on  the  importation  of  that  article, 
to  be  refunded  to  the  importers ;  in  pursuance  of  which  decision  and  direction  the 
defendant  received  back  from  the  collector  the  20  per  cent  duty,  which  had  been 
pam  oy  him,  upon  the  importation  of  the  spelter  in  question  ;  although  the  plaintiff 
claimed  it  as  belonging  to  him ;  Held,  that  the  duties  thus  refunded  belonged  to  the 
importer  and  not  to  the  vendee  of  the  article  on  which  duties  had  been  wrongfully 
charged ;  and  that  such  vendee  could  not  compel  the  defendant  to  pay  the  re- 
I'undsd  duties  to  him. 

Held  also,  that  the  court  could  not,  from  the  alleged  custom  of  trade  at  New-Vork, 
and  from  the  fact  that  the  sale  was  at  long  price,  make  an  agreement  for  the  ven- 
aor  tnat  the  vendee  should  have  the  benefit  of  debenture  upon  a  sale  of  goods 
which  were  by  law  free  from  duty ;.  or  an  agreement  thai  if  the  vendor  should 
succeed  in  recovering  back  the  amount  wrongfully  received  by  the  collector,  for 
.     duties,  the  purchaser  should  be  entitled  to  the  money  thus  recovered. 

Distinction  between  a  sale  at  long  price,  and  a  sale  at  s/urrt  price,  according  to  the 
usages  of  trade  at  New-York. 

It  is  a  reasonable  presumption,  that  those  who  are  dealing  in  articles  of  commerce, 
especially  those  who  purchase  by  wholesale  from  the  importers,  are  acquainted 
with  the  dififerent  names  by  which  such  articles  are  known  to  the  commercial 
world. 

This  was  an  appeal,  from  a  deoee  of  the  vice  chancellor  of 
the  first  circuit,  overruling  a  demurrer  to  the  complainant's  bilL 
The  case,  as  stated  in  the  bill,  was  as  follows : 

In  February,  1844,  the  defendant  imported  into  New- York, 
from  Hamburgh,  a  quantity  of  spelter  in  plates,  upon  which  the 
collector  claimed  and  jeceived  a  duty  of  twenty  per  cent  ad 
valorem  ;  amounting  to  $565.  This  spelter  was  not  a  dutiable 
article  under  the  act  of  August,  1842,  being  included  in  the 
class  of  articles  that  by  the  ninth  section  of  that  act  were  ex- 
empt from  the  payment  of  duties ;  not  by  the  name  of  spelter, 
but  by  the  name  of  tutenague,  or  teuteneque  as  it  is  spelt  in 
the  seventh  subdivision  of  that  section.  Had  it  been  a  dutiable 
article  it  would  have  been  entitled  to  debenture;  and  to  a 
drawback  of  the  whole  amount  of  the  duty,  except  two  and  a 
half  per  cent  thereof;  upon  an  exportation  at  any  time  within 
three  years. 

By  the  usages  of  trade  at  New- York,  as  the  bill  alleged 
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merchandise  entitled  to  debenture  is  sold  at  two  different  prices, 
called  long  price  and  short  price.  The  first  entitles  the  ven- 
dor to  have  the  goods  exported  by  the  vendee  within  the  time 
allowed  by  law,  so  as  to  givo  the  importer  the  benefit  of  the 
drawback,  or  the  payment  of  an  additional  price,  equal  to  the 
amount  of  the  duties,  in  case  the  goods  are  not  exported.  The 
second,  or  short  price  entitles  the  first,  or  any  subsequent  ven- 
dee, to  the  benefit  of  the  drawback,  in  case  he  exports  the  goods 
within  the  time  and  in  the  manner  allowed  by  law  to  entitle 
the  importer  to  recteive  such  drawback  at  the  custom  house. 

A  few  days  after  the  importation  of  the  spelter,  by  the  defen- 
dant, and  the  payment,  to  the  collector,  of  the  twenty  per  cent 
duty  claimed  to  be  due  thereon,  the  defendant,  by  his  aulhoi 
ized  agent,  sold  such  spelter  to  the '  complainant  at  long 
price,  and  delivered  the  same  to  him.  In  September,  1844, 
while  the  spelter  remained  in  the  hands  of  the  complainant, 
and  in  a  situation  in  which  it  might  have  been  exported  with 
the  benefit  of  drawback,  had  it  been  a  dutiable  article,  the  sec- 
retary of  the  treasury  decided  that  this  article  was  exempted 
from  duty  ;  by  the  ninth  section  of  the  act  of  1842.  He  ther*.  • 
upon  authorized  and  directed  the  several  collectors  of  the  custorr  i 
to  refund  to  all  importers  of  spelter,  under  that  act,  who  had  pai  I 
duties  thereon,  the  amount  Of  the  duties  thus  paid  by  them  re- 
spectively. And  in  pursuance  of  that  direction  the  defendant 
received  back,  from  the  collector,  the  twenty  per  cent  duty 
which  the  latter  had  claimed  and  received  from  him  upon  the 
iihportation  of  the  article  in  qnesfion  ;  although  the  complain- 
ant claimed  the  right  to  the  return  of  such  duty,  and  requested 
the  defendant  to  authorize  him  to  receive  it. 

The  defendant  having  refused  to  pay  over  the  amount  thus 
received  from  the  collector,  the  complainant  filed  his  bill  in  this 
suit  to  recover  the  same.  And  the  defendant  demurred  to  the 
bill,  for  want  of  equity ;  and  also  stated,  aS  a  ground  of  demur- 
rer, that  if  the  complainant  was  entitled  to  the  money,  he  had 
a  right  to  recover  it  in  an  action  at  law. 
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D.  Lord',  for  the  appellant.  The  merchandize,  spelter,  Waa 
not  in  law  dutiable,  and  so  was  not  within  the  usage  stated  in  the 
bill  as  to  debenture  goods.  Both  parties  are  to  be  deemed  co- 
nusant with  the  commercial  name  of  the  article ;  and  whether 
it  was  dutiable  or  not  was  a  question  of  law  merely.  The 
parties  contracting,  with  knowledge  of  the  law  and  the  fact, 
having  been  silent  as  to  the  sum  which  had  been  exacted  as 
a  duty,  it  is  the  YenAofn  money ;  and  the  vendee,  without  a 
contract  for  it,  cannos,  claim  it.  A  contract  of  sale  merely, 
without  any  mistake  of  fact,  or  fraud,  or  any  contract  for  the 
amount  exacted,  did  not  carry  with  it  any  obligation  to  refund 
any  part  of  the  supposed  components  of  the  cost  of  the  goods. 

Again;  if  the  contract  of  sale,  by  its  nature  or  the  usage 
alleged,  contains  an  agreement  to  refund  any  part  of  the  cost, 
then  the  remedy  is  at  law  ;  there  being  neither  trust,  mistake, 
accident  or  fraud,  and  no  ground  of  jurisdiction  in  this  court 
for  a  discovery  or  an  account. 

H.  S.  Dodge,  for  the  respondents.  The-demurrer  was  rightly 
overruled,  aod  the  order  of  the  vice  chancellor  should  be  aflSrm- 
ed  with  costs.  The  case  presented  by  the  bill  makes  out  a 
strong  case  in  equity  against  the  defendant.  He  has  received 
money  which  in  equity  and  good  conscience  belongs  to  the 
complainant ;  and  he  must  be  considered  as  holding  it  as  a  trus- 
tee for  the  latter.  The  complainant,  by  his  purchase  at  the 
long  price,  paid  the  defendant  the  duties  on  the  spelter  and  be- 
came entitled  to  the  return  of  such  duties  if  he  exported  the 
goods ;  or  to  obtain  an  equivalent  for  the  duties  by  selling  the 
spelter  at  the  long  or  full  price.  The  duties  refunded  by  the 
government,  without  the  exportation  of  the  goods,  belong  to  the 
complainant  as  his  indemnity  for  the  drawback  which  he  has 
lost,  and  for  the  consequent  fall  in  the  market  value  of  the 
goods.  The  complainant,  by  paying  the  long  price,  fully  in- 
demnified the  defendant  for  the  duties  ;  and  he  is  precisely  in 
the  situation,  in  equity,  of  an  assignee  of  all  the  defendant's 
right  to  any  return  of  or  indemnity  for  tl.e  duties.    His  equity 
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IS  like  and  equal  to  that  of  the  complainant  in  Randal  v.  Cock' 
ran,  (1  Ves.  sen.  98.) 

The  event  of  the  return  of  the  duties,  by  the  secretary  of  the 
treasury,  was  not  in  contemplation  of  the  parties,  and  was  not 
an  act  that  could  have  been  compelled  by  law  ;  but  rested  en- 
tirely in  his  discretion.  {Laws  U.  S.  1839,  p.  68,  §  2.  Cary  v. 
Curtis,  in  iS.  C.  U.  S.  Jan.  1845.)  It  cannot  therefore  be 
urged  that  there  ias  been  a  mistake  of  law.  The  court  will 
not  suffer  the  defendant  to  retain  an  unconscientious  advantaga 
from  such  an  unforeseen  event ;  and  directly  contrary  to  the 
spirit  and  intent  of  the  contract.  ( Quick  v.  Stuyvesant,  2 
Paige,  84.     Chase  v.  Barrett,  4  Id.  148.) 

The  remedy  at  law  is-  doubtful.  If  there  is  any,  it  is  the 
equitable  action  for  money  had  and  received— an  action  which 
assumes  a  concurrent  remedy  in  equity.  The  establislied  juris ■ 
diction  of  this  court  is  never  lost  because  courts  s>i  law  adopt 
its  principles ;  and  extend  a  remedy  to  cases  formerly  only 
Cognizable  in  equity,  by  allowing  this  action  for  money  had  and 
received.  {Fonbl.  Eq.  B.  2,  ch.  1,  §  1.  2  Stori/'s  Eq.  501,  §§ 
255,  1256.  Scott  v.  Surman,  Wines'  Rep.  405.  Stratton  v. 
Rastall,  2  Term  Rep.  366.  Pease  v.  Barber,  3  Caines'  Rep. 
266.  Butler  v.  Wright,  6  Wend.  Rep.  290.  Wisner  v.  Bulk- 
ley,  15  Id.  321.  Randal  v.  Cochran,  1  Ves.  sen.  98.  Wey- 
mouth V.  Boyer,  1  Ves.  jun.  416.  Wright  v.  Hunter,  5  Id. 
792.  Kem-p  v.  Pryor,  7  Id.  237.  King  v.  Baldwin,  17  John. 
Rep.  384.  Hawley  v.  Cramer,  4  CowevSs  Rep.  727.  McCrea 
V.  Purmort,  16  Wend.  Rep.  460.  Varet  v.  N.  Y.  Ins.  Co.,  7 
Paiges  Rep.  561 ;  /S*  C.  in  error,  by  the  nam,e  of  N.  Y.  Ins. 
Co.  V.  Rowlet,  24.  Wend.  505.  Welsh  v.  Fremont,  4  Bibb's 
Rep.  343.  Wilkins  v.  Woodfin,  5  Munf.  Rep.  183:)  Besides ; 
the  discovery  and  account  souglit  for  by  this  bill  would  be  suf- 
ficient to  authorize  the  suit  to  be  retained,  if  there  were  any 
doubt  about  the  jurisdiction  of  the  court.  ( Weymouth  v.  Boyer, 
1  Ves.juti.  416.     iV.  Y.  Ins.  Co.  v.  Rowlet,  24  Wend.  505.) 

The  Chancellor.  It  is  not  alleged  in  the  bill  in  this  case 
that  the  complainant,  at  the  time  of  his  purchase,  was  ignorant 
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of  the  fact  that  spelter,  or  zinc,  or  tutanag,  or  tutenague  as  it  is 
sometimes  spelt,  was  the  same  article  that  was  exempted  from 
duty,  in  the  act  of  August,  1842,  under  the  name  of  teuteneque. 
Nor  does  it  appear  that  it  was  an  article  which  was  usually 
exported  ;  so  that  its  value  would  have  been  materially  increased 
from  its  being  entitled  to  debenture.  Or  that  the  complainant 
intended  or  expected  to  export  it;  or  that  he  would  have  done 
so  if  it  had  in  fact  been  entitled  to  drawback.  All  that  is  said, 
in  the  bill,  on  that  subject,  is  that  at  the  time  of  the  publication 
of  the  decision  of  the  secretary  of  the  treasury,  the  article  re- 
mained in  the  complainant's  hands,  and  in  a  situation  to  be 
itlentified  &c.  in  the  manner  required  by  law  to  entitle  the 
owner  of  debentured  goods  to  the  benefit  of  drawback,  provided 
they  are  exported  within  the  time  limited  by  the  statute.  I  an- 
prehend  the  only  real  injury  which  the  complainant  sustamed 
by  his  ignorance  of  the  law,  was  that  he  paid  more  for  the  spel- 
ter than  it  was  actually  worth.  And  that  by  the  subsequent 
decision  of  the  secretary  of  the  treasury  while  the  article  re- 
mained in  his  hands  undisposed  of,  the  value  of  spelter  was 
reduced  about  twenty  per  cent  in  the  market. 

The  article  not  being  dutiable,  the  alleged  custom  as  to  the 
sale  of  articles  entitled  to  debenture,  at  the  long  pi'ice,  and  the 
rights  of  the  parties  upon  such  a  sale,  has  no  application  to  this 
case.  For  there  is  no  allegation  in  the  bill  that  the  defendant 
represented  that  the  spelter  was  a  dutiable  article,  or  that  he 
had  in  fact  paid  duties  thereon,  or  that  the  duties,  if  paid,  had 
not  been  paid  under  protesl.  It  is  impossible,  therefore,  out  of 
the  alleged  custom  and  the  mere  fact  that  the  sale  was  at  long 
price,  for  this  court  to  make  an  agreement  for  the  defendant 
that  the  complainant  shall  have  the  benefit  of  debenture  upon 
a  sale  of  goods  which  are  in  fact  free  from  duty  ;  or  an  agree- 
meui  that  if  the  vendor  succeeds  in  recovering  back  the  amount 
which. has  been  improperly  claimed  and  received  by  the  coiiecior, 
the  purchaser  shall  be  entitled  to  the  money  thus  recovered. 

It  is  a  reasonable  presumption  that  those  who  are  dealing  in 
articles  of  commerce,  especially  those  who  purchase  by  whole- 
sale from  the  importers,  are  acquainted  with  the  different  names 
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by  which  such  articles  are  known  to  the  commercial  world. 
And  if  spelter  was  actually  exempted  from  duty  by  the  name 
used  in  the  section  of  the  statute  relative  to  exempt  articles, 
probably  both  parties  to  this  sale  had  reason  for  believing  that 
the  claim  made  by  the  collector  was  unfounded ;  and  that  it 
would  probably  be  reversed,  and  the  duties  be  refunded  to  the 
importer.  If  so,  the  purchaser  should  have  made  his  contract  with 
reference  to  that  event ;  so  as  to  secure  to  himself  the  benefit  of 
the  refunded  duty  in  case  it  should  turn  out  that  the  collector  was 
wrong.  But  he  could  not  do  this  by  simply  purchasing  accord- 
ing to  a  custom  which  had  no  application  to  such  a  case.  On 
the  other  hand,  if  the  term  teuteneque,  as  used  in  the  act  of 
August,  1842,  was  wholly  unknown  to  commercial  men,  and 
did  not  in  fact  designate  the  article  imported  by  the  defendant 
under  the  name  of  spelter,  that  fact  should  have  been  distinctly 
stated  in  the  bill,  if  the  complainant  wished  to  show  that  the 
receiving  back  of  the  duties  had  deprived  him  of  a  right  of  de- 
Denture  which  actually  existed,  and  to  which  he  was  entitled 
under  his  purchase  of  the  spelter  at  long  price. 

In  any  view,  therefore,  which  I  have  been  able  to  take  of 
this  subject,  I  do  not  see  that  the  complainant  is  entitled  to  the 
refunded  duties,  which  the  defendant  has  received  under  the 
order  of  the  secretary  of  the  treasury.  Hence,  it  is  unnecessary 
to  examine  the  objection  made  in  the  demurrer,  that  the  rem- 
edy of  the  complainant,  if  he  had  any,  was  only  .properly  cog- 
nizable in  a  court  of  law. 

The  order  appealed  from  must  be  reversed  ;  and  the  demur 
rer  must  be  allowed,  and  the  complainant's  bill  dismissed  witn 
costs.  But  under  the  circumstances  of  this  case,  I  must  leavfl 
each  party  to  bear  his  own  costs  upon  this  appeal ;  except  as  to 
the  costs  of  entering  the  final  decree,  and  the  subsequent  pro 
xeedings  thereon. 
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CHANCELLOE  KENT. 

While  these  sheets  have  been  passing  through  the  press  James  Kent 
has  ceased  to  exist.  Like  a  shock  of  corn  fully  ripe,  he  has  been 
gathered  by  the  universal  Eeaper,  and  has  departed  from  among  us, 
followed  by  the  affectionate  regard  and  the  grateful  recollections  of  an 
entire  people ;  leaving  to  the  world  the  example  of  a  virtuous,  well 
spent  life,  and  to  the  members  of  his  own  profession  a  rich  legacy  in 
works  of  inestimable  value,  and  of  enduring  fame.  The  learning,  the 
ability,  the  >visdom,  and  the  moral  purity  of  the  deceased,  no  less  than 
the  important  public  stations  which  he  had  filled — and  more  especially 
as  the  head  df  the  court  of  chancery  for  nine  years — require  that  some 
record  of  his  death,  and  some  notice  of  his  life,  should  be  made  in  this 
place.  Yet  nothing  like  an  elaborate  biography  will  be  attempted. 
That  is  a  task  for  abler  pens  than  mine.  Neither  will  eulogy  be  ven- 
tured upon.  That  has  already  been  very  satisfactorily  accomplished 
in  the  subjoined  addresses  of  Messrs.  Hoffman,  Butler,  Lord  and  Max- 
well; which  maf  be  regarded  as  singularly  fine  models  of  chaste, 
subdued,  and  touching  eloquence.  A  brief  sketch,  however,  of  the 
leading  events  in  the  life  of  the  venerable  commentator  on  American 
law,  may  not  be  inappropriate.  To  essay  some  memorial  of  the  kind 
seems  due  to  the  memory  of  the  departed ;  to  offer  some  tribute  ex- 
pressive of  our  common  gratitude — to  hang  some  garland,  slight. and 
unworthy  though  it  be,  upon  that  shrine — is  the  right  as  well  as  the 
duty  of  every  member  of  the  legal  profession.  For  we  have  all  drank 
at  uis  ''fountain  of  learning  and  of  wisdom,"  and  been  encouraged  by 
his  example,  and  benefitted  by  his  labors. 
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James  Kent  was  born  on  the  31st  day  of  July,  1763,  in  Fredericks 
burgh,  then  part  of  Dutchess,  but  now  of  Putnam  county.  New- York 
He  was  the  eldest  son  of  Moss  Kent,  a  graduate  of  Yale  College,  and 
who  was  admitted  to  the  bar  in  Dutchess  county,  in  1756.  James 
Kent  entered  Yale  College  in  September,  1777.  In  July,  1779,  New 
Haven  was  invaded  by  the  British  forces,  the  college  broken  up,  and 
the  students  dispersed.  During  the  suspension  of  his  collegiate  studies 
an  incident  occurred  which  determined  his  choice  of  a  profession,  and 
fixed  the  fate  of  the  future  chancellor.  He  met  with  a  copy  of  Black- 
stone's  Commentaries,  whv.h  he  read  and  admired;  and  at  Jhe  age  of 
sixteen  he  resolved  to  be  a  lawyer.  He  completed  his  academic  course, 
and  left  college  with  a  high  reputation.  He  then  entered  the  office 
of  Egbert  Benson,  attorney  general  of  New- York,  where  he  prosecuted 
his  legal  studies  until  April,  1787,  when  he  was  admitted  to  the  degree 
of  counsellor  of  the  supreme  court.  While  a  student,  it  is  perhaps  un- 
necessary to  say^  he  was  industrious,  temperate,  and  regular  in  all  his 
habits.  The  fact  that  he  afterwards. became  a  great  lawyer,  nece.ssa- 
rily  implies  industry,  temperance,  and  morality  in  the  student.  For 
no  man  ever  yet  built  an  enduring  structure  of  legal  greatness  upon 
any  other  foundation. 

In  1790,  and  again  in  1792,  Mr.  Kent  was  elected  by  the  people  of 
his  native  county  a  member  of  the  legislature.  In  1793,  he  was  nom- 
inated as  a  member  of  congress,  but  failed  of  his  election  by  a  few 
votes.  He  then  removed  from  Poughkeepsie  to  the  city  of  New- York ; 
when  he  was  appointed  professor  of  law  in  Columbia  College,  j«nd 
delivered  a  course  of  lectures  the  year  following.  In  1796,  he  was 
appointed  a  master  in  chancery.  At  that  time  there  were  but  two 
masters  in  the  state.  The  next  year  he  was  called  to  fill  the  office  of 
recorder  of  New- York.  On  the  6th  of  February,  1798,  he  was  ap- 
pointed a  judge  of  the  supreme  court,  and  thereupon  removed  to 
Albany.  He  then  commenced  the  practice  of  delivering  a  written, 
well-reasoned  opinion,  supported  by  legal  authorities,  in  every  case 
decided  by- the  court,  of  sufficient  importance  to  become  a  precedent 
for  the  future.  He  seems  to  have  thought  it  not  enough  that  his  de- 
Jisions  should  be  correct,  but  he  recognized  the  right  of  the  profession, 
and  of  the  parties,  to  know  the  reasons  upon  which  such  decisions  were 
founded.  And,  indeed,  the  force  and  the  authority  of,  all  judicial  de- 
cisions depend  much  upon  the  process  of  ratiocination  in  the  judge's 
mind — the  modus  operattdi,  by  which  the  result  is  arrived  at,  nnd  the 
authorities  which  support  it. 

In  the  year  1800,  Judo;e  Kent,  together  with  one  of  his  associatei 
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apon  the  bench,  Judge  Radcliff.  revised  the  statutes  of  thi«  state,  by  the 
direction  of  the  legislature.  In  July,  1804,  Judge  Kent  was  appointed 
chief  justice  of  the  state :  which  oiEce  he  held  until  the  25th  of  Feb- 
ruary, 1814,  when  he  was  appointed  chancellor,  after  having  sat,  as 
'udge  and  chief  justice,  in  the  supreme  court  about  fourteen  years. 
The  opinions  delivered  by  him  while  upon  the  bench  of  the  supreme 
jourt,  will  be  found  in  the  two  volumes  of  New-York  Cases  in  Error, 
the  three  volumes  of  Gaines'  New- York  Term  Reports,  the  three  vol- 
umes of  Johnson's  Cases,  and  the  first  eleven  volumes  of  his  Reports  ol 
the  Supreme  Court  and  of  the  Court  for  the  Correction  of  Errors. 

Chancellor  Kent  presided  in  the  court  of  chancery  upwards  of  nino 
years ;  making,  with  his  previous  service  in  the  supreme  court,  an 
uninterrupted  judicial  term  of  about  twenty-three  and  a  half  years; 
longer  than  any  other  on  record  in  this  state,  with  the  exceptions  of 
Chancellors  Livingston  and  Walworth.  By  the  constitution  of  1777 
the  chancellor  and  judges  of  the  supreme  court  could  only  hold  their 
offices  until  they  were  sixty  years  of  age.  But  the  constitution  of 
1821  vacated  the  offices  of  the  then  chancellor  and  judges,  as  soon  a? 
their  successors  should  be  appointed.  As  Chancellor  Kent  would  ar 
rive  at  the  age  of  60  about  seven  months  after  that  constitution  went 
rato  effect,  by  an  arrangement  with  his  successor.  Governor  Yates 
withheld  the  commission  of  the  latter  until  Chancellor  Kent  wns  sixty 
Having  reached  that  age  on  the  31st  of  July,  1823,  his  judicial  life 
terminated.  When  he  quitted  the  woolsack,  he  left  no  arrears  of 
business  behind  him.  Every  cause  which  had  been  argued  before 
him  had  been  decided.  The  decisions  made  by  him  while  chanrellor 
are  contained  in  the  seven  volumes  of  Johnson's  Chancery  Cases,  and 
his  opinions  in  the  court  for  the  correction  of  errors  during  that  time, 
will  be  found  in  the  last  nine  volumes  of  Johnson's  Reports. 

Upon  the  retirement  of  Chancellor  Kent  from  the  bench,  the  mem- 
bers of  the  bar  in  New- York  and  Albany  took  occasion  to  make  public 
expressions  of  their  respect  for  his  judicial  and  private  character,  and 
of  their  gratitude  for  his  public  services.  He  removed  to  New- York ; 
and  in  1824,  he  became  a  second  time  law  professor  in  Columbia  Col- 
lege. In  1826,  the  fruits  of  his  labors  as  professor  appeared,  in  the 
first  volume  of  his  invaluable  "  Commentaries  on  American  Law ;'' 
which  contained  the  substance  of  the  lectures  delivered  b)'  him  in  that 
capacity.  This  great  work  extended  to  four  volumes,  and  was  com- 
pleted in  1830;  though  it  was  greatly  enlarged  and  improved  by  the 
anther,  in  successive  editions  published  from  time  to  time  during  hu 
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Chancellor  Kent  was  elected  President  of  thu  New-Yo  rk  Historical 
Society  in  1828,  and  was  an  original  member  of  the  Literary  Associa* 
tion  of  Yale  College,  formed  in  1780,  under  the  name  of  the  Phi  Beta 
Kappa  Sciety.  In  1821,  he,  together  with  Ambrose  Spencer  ana 
Abraham  Van  Vechten,  represented  the  county  of  Albany  in  the  Con- 
vention called  to  form  A  new  State  Constitution. 

In  1785,  Chancellor  Kent  married  a  daughter  of  Captain  John  Bai- 
ley, of  Dutchess  county,  the  sister  of  GeTi.  Theodorus  Bailey,  formerly 
Uniled  States  senator;  and  afterwards  postmaster  of  the  city  of  New- York. 
She  survives  her  husband,  after  enjoying  with  him  more  than  three 
score  years  of  uninterrupted  domestic  felicity.  His  family  consisted  of 
two  daughters  and  one  son,  William  Kent,  formerly  ci-rcuit  judge  of 
the  first  circuit,  and  subsequently  Royall  professor  of  law  at  Harvard 
University.  Less  than  a  year  previous  to  his  death.  Chancellor  Keni 
was  one  of  the  pall-bearers  at  the  funeral  of  his  friend  Timothy  Dwight 
and  was  then  as  erect,  hale,  and  active  as  a  man  of  fifty.  At  eighty 
four  he  was  somewhat  deaf,  but  his  capacity  for  work  was  still  won- 
derful, his  conversation  animated,  and  his  temperament  as  cheerful  ana 
vivacious  as  when  he  was  thirty  years  younger.  He  was  unwell  for 
but  a  short  time  previous  to  his  death,  which  occurred  on  Sunday  eve- 
ning, December  12th,  1847,  at  the  ripe  age  of  eighty-four  years  and 
four  months.  The  courts  then  sitting  in  New- York,  adjourned,  out  of 
respect  for  his  memory,  and  both  boards  pf  the  common  council  adopt- 
ed resolutions  appropriate  to  the  occasion. 

He  was  an  exemplary  Christian,  a  steadfast  friend,  an  affectionate 
husband  and  father,  and  a  true  patriot.  He  has  left  a  character  above 
reptoach,  and  a  fame  not  measured  by  time,  nor  limited  by  sectional 
boundaries.  So  highly  are  his  works  esteemed  abroad,  that  the  Lord 
Chief  Justice  of  England,  Baron  Denman,  wrote  to  Chancellor  Kent 
some  years  since,  acknowledging  the  indebted'ness  of  the  legal  profejs- 
sion  throughout  the  world,  to  him,  for  his  able  Commentaries. 

A  meeting  of  the  bar  was'  held  in  the  city  of  New-York,  a  few  ddfs 
after  his  death,  for  the  purpose  of  testifying  their  respect  for  the  wem- 
ory  of  their  departed  brother.  On  motion  of  Mr.  Seth  P.  Staples,  the 
Hon.  Samnel  Jones  was  called  to  the  chair,  and  Judges  Betts,  Oakley, 
McCoun,  Ulshoeffer  and  Ogden  Edwards,  and  Messrs.  David  S.  Jones, 
Sylvanus  Miller,  and  William  Johnson,  were  appointed  vice  presidents, 
and  Messrs.  B.  Robinson,  G.  W.  Strong,  B.  D.  Silliman,  and  W.  S. 
Johnson,  secretaries. 

Mr.  Ogden  Hoffman  (from  a  committee,  consisting  ol  Me^^rs.  Sta- 
ples, Duer,  Hoffman,  and  Butler,  appointed  for  that  purpos'i,)  offered 
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the  resolutions  which  will  be  found  below,  and  which  he  j  refaced 
with  the  following  remarks: — 

Mr.  President — Upon  me,  by  the  appointment  of  the  ccimmittee,  ha; 
devolved  the  duty  of  presenting  to  the  consideration  of  this  meeting, 
the  resolutions,  prepared  by  them,  which  I  l^old  in  my  hand.  Th*, 
crowded  gathering  of  the  Bar — the  presiding  over  it  by  you,  our  oldest 
and  most  respected  member — the  Judges  of  our  Courts  leaving  their 
judicial  seats,  arresting  the  course  of  litigation,  and  uniting  with  their 
brethren  of  the  Bar  in  this  tribute  of  condolence  and  respect — attest 
that  some  mighty  one  has  fallen — that  the  foremost  of  us  has  ceased  to 
live — that  James  Kent- — and  his  name  is  his  eulogy — that  James  Keni 
is  no  more. 

It  is  fit  and  proper  that  this  tribute  should  be  paid  by  the  Bar  of  this 
State ;  for  it  is  a  proud  thought — it  is  almost  a  consoling  thought  to 
its  members — that  in  this  State  he  was  born — that  in  this  State,  under 
the  guidance  of  the  learned  and  excellent  Benson,  he  pursued  his  legal 
studies — that  in  this  State  his  judicial  career  was  run — and  that  here, 
in  the  midst  of  us,  until  yesterday,  lived  that  fountain  of  learning  and  ■ 
of  wisdom,  the  streams  of  which  have  flowed  into  every  State  in  our 
Union,  and  in  whose  waters  the  aspirants  for  legal  fame  throughout 
our  land  have  laved  their  limbs,  and  been  refreshed,  invigorated,  and 
prepared  for  their  professional  conflicts. 

Appointed  at  an  early  age  a  Judge  of  our  Supreme  Court,  he  adora 
3d  the  bench,  by  a  series  of  decisions  distinguished  by  profound  learn 
ing,  deep  research,  accurate  discrimination,  and  spotless  integrity. 
Transferred  to  the  Court  of  Chancery,  as  Chancellor  of  our  State,  in  a 
litde  more  than  nine  years  he  accomplished  an  entire  and  wonderful 
revolution  in  our  Courts  of  Equity,  "and  built  up  a  system  of  jurisdic- 
tion and  jurisprudence  upon  wise  and  rational  foundations." 

Retired  from  the  bench,  his  benefactions  to  the  profession  and  his 
country  still  continued,  and  his  "Commentaries,"  distinguished  alike 
«y  classic  elegance  and  profound  erudition,  have  become  the  text-book 
of  the  lawyer  of  our  own  land,  and  have  called  forth  the  eulogy,  and 
guided  the  labors  of  the  learned  of  other  climes. 

But  brilliant  as  has  been  his  career — splendid  as  have  been  his  tri 
umphs  in  the  field  of  Jurisprudence,  it  is  upon  the  "daily  beauty  of 
his  life,"  as  a  husband,  a  father,  a  friend,  and  at  the  domestic  fireside 
which  he  so  deeply  prized,  that  1  would  love  to  linger,  as  adorning 
our  profession  and  ennobling  our  calling.  As  a  child  I  lived  almost 
beneath  his  roof,  and.  my  earliest  recollections  are  identified  with  a 
father's  love,  and  admiration,  and  respect,  for  Judge  Kent;  and  froin 


648  APPENDIX. 

that  hour  to  this,  the  ripening  perception,  and  the  maturing  judgment, 
but  deepened,  as  they  increased,  the  respect  and  admiration  of  earlier 
years.  I  would  love  to  linger  upon  the  purity  of  his  character — the 
truthfulness  of  his  mind — the  honesty  of  his  purposes — upon  the  child- 
like simplicity  of  his  manners — the  trusting  confidence  of  his  friend- 
ships— the  gushing  tenderness  toward  those  who  had  heen  his 
companions  at  the  bar,  and  the  sharers  of  his  toils :  a  tenderness  ex 
tended  as  I  have  known  and  felt,  even  towards  their  sons, — whose 
career  he  would  watch  and  guide  with,  a  soKcitude  almost  parental. 
I  would  love  to  linger  on  his  devotion  to  the  honor  and  character  of 
our  profession — upon  the  joy  which  every  act  or  decision,  that  advanced 
and  elevated  it,  would  inspire — upon  his  honest  and  virtuous  indigna- 
tion at  every  deed  that  soiled  the  ermine  of  the  Judge,  or  stained  the 
gown  of  the  Advocate,  But  this  is  not  the  time  for  eulogy.  The 
Resolutions  which  I  hold  in  my  hand,  contemplate  that  at  some  future 
time,  justice  shall  be  done  to  his  character,  his  learning,  his  services, 
and  his  memory.  His  praise  "  must  be  hymned  by  loftier  harps  than 
mine." 

RESOLUTIONS. 

Death  has  removed  from  the  scene  of  his  labors,  one  of  our  most 
illustrious  citizens.  The  venerable  James  Kent,  for  sixteen  years  a 
Judge,  and  for  the  greater  part  of  that  time  the  Chief  Justice  of  the 
Supreme  Court  of  this  State,  and  for  nine  years  its  Chancellor,  and 
since  his  retirement  from  public  life,  the  learned  Commentator  on 
American  Law,  has  finished  his  long  and  memorable  career.  The 
Members  of  the  Bar  of  the  city  of  New-York  are  desirous  to  testifv 
the  respect  and  affection,  the  veneration  and  gratitude  in  which  they 
hold  his  virtues,  his  services,  and  his  fame — therefore 

Resnlved,  That  the  Members  of  the  Bar  of  the  City  of  New- York 
have  received  the  intelligence  of  the  death  of  James  Kent  with  emo- 
tions of  deep  sensibility,  and  that  they  doubt  not  that  their  feelings  on 
this  event  will  be  shared  by  their  brethren  in  the  profession  throughout 
the  Union,  and  that  all  will  unite  in  deploring  the  loss  qf  him,  who 
for  a  long  series  of  years  has  been  the  unquestioned  head  of  American 
Jurisprudence. 

Resolved,  That  we  shall  not  attempt  to  portray  the  private  virtues  of 
the  deceased,  nor  to  recount  his  public  services ;  since  the  attempt  to 
comprise,  within  the  limits  of  a  resolution,  a  just  estimate  of  his  labors 
and  writings,  his  abilitief  and  learning,  his  "services,  virtues  and  char- 
acter, would  of  necessity  be  vain  and  abortive.  Thoy  have  alreadj 
been  placed,  by  the  stamp  of  public  approbation,  beyoid  the  reach  of 
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detraction  and  of  praise.  Nor  is  his  established  fame  confined  within 
the  limits  of  his  native  state  or  country.  It  extends  wherever  the 
English  language  is  spoken  or  read,  and  the  science  of  Jurisprudence 
is  known  and  cultivated.  To  record  the  virtues  of  his  unsullied  life, 
to  delineate  and  unfold  his  character  and  merits  as  a  Judge,  to 
exhibit  and  appreciate  his  peculiar  excellencies  as  a  Jurist  and  Author, 
and  to  dwell  upon  the  influence  that  by  his  labors,  his  writings,  and 
his  example,  he  exercised  upon  the  mind  and  character  of  the  member* 
of  his  profession,  will  be  the  province  of  the  Historian  and  Biographer ; 
and  it  is  by  the  Historian  and  Biographer  alone,  that  these  duties  can 
be  properly  discharged. 

Resolved,  That  the  Members  of  the  Bar  tender  to  the  Widow  and 
Family  of  the  deceased  their  sympathy  and  condolence ;  that  they 
will  wear  the  usual  badge  of  mourning;  and  that,  with  the  permis- 
sion of  the  family,  they  will  join  as  a  body  in  the  ceremonies  of  the 
funeral. 

Resolved,  That  a  committee  of  three,  to  be  nominated  by  the  pre- 
siding officer  of  this  meeting,  be  appointed  to  correspond  with  gentle- 
men in  the  different  districts  of  the  State,  in  order  to  an  expression  of 
the  feelings  of  the  Bar  of  this  State  at  large,  to  be  presented  at  the 
opening  of  the  next  term  of  the  Court  of  Appeals. 

Resolved,  That  a  committee  of  five,  to  be  nominated  by  the  presiding 
officer,  be  appointed,  whose  duty  it  shall  be  to  select  some  suitable 
person  to  deliver  a  public  discourse  to  the  Members  of  the  Bar,  on  the 
life,  character,  and  public  services  of  the  deceased. 

Resolved,  That  a  copy  of  these  Resolutions  be  transmitted  to  the 
widow  and  family  of  the  deceased. 

Mr.  B.  F.  Butler,  on  rising  to  second  the  resolutions  remarked 
that  he  should  endeavor  to  imitate  in  brevity,  however  he  might  fail 
to  do  so  in  other  respects,  the  example  of  the  friend  by  wjjom  they  had 
been  moved.  It  had  been  truly  said  by  him  and  in  them,  that  to  do 
any  thing  like  justice  to  the  character,  services,  and  virtues  of  James 
Kent  was  not  within  the  limits  of  an  occasion  like  the  present. 
Besides — there  are  others  who  are  entitled  to  share  in  the  sad  and  yet 
grateful  office,  of  scattering  flowers  on  the  bier  of  one  so  loved  and 
honored. 

I  propose,  therefore,  Mr.  President,  only  to  glance  at  one  of  the  elo- 
raents  which  compose  the  admirably  blended  character,  intellectuat 
moral,  and  professional,  of  Chancellor  Kent — a  single  bright  point  in 
the  brilliant  cluster — and  yet  one  which  may  well  attract  the  gaze,  and  61 
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the  admiration  of  an  assembly  like  this — his  career  as  a  Lawye  -.  Hi4 
history  in  this  respect,  is  identified  with  the  history  of  American  Law. 
Entering  upon  his  professional  studies,.at  the  close  of  the  Revolutionary 
war,  under  all  the  disadvantages  attending  the  new  and  unsettled 
order  of  things,  he  witnessed  the  birth  of  our  peculiar  juridical  systems 
and  institutions.  Endowed  with  uncommon  quickness  of  perception, 
and  with  equal  capacity  for  labor :  imbued  with  the  love  of  elegant 
letters ;  furnished  with  the  best  academic  helps  which  the  times 
afforded ;  and  fired  by  a  true  professional  ambition ;  he  resolved  tp 
make  himself  a  lawyer — a  jurist — in  the  highest  sense  of  the  words 
He  resolved  also,  to  do  what  he  could  to  advance  the  interests  of  Lega 
Science,  in  his, native  land,  to  save  it  from  the  barbarism  to  which  il 
was  exposed ;  to  liberalize  its  practice ;  to  add  to  its  usefulness  and 
its  glory.  We  say  of  other  men,  who,  after  gaining  wealth  and  fama 
from  the  practice  of  the  law,  have  applied  themselves  in  the  evening 
of  life,  to  the  illustration  of  Legal  Science,  that  they  do  well  in  thus 
repaying  the  debt  which  every  such  man  owes  to  his  profession.  But 
James  Kent,  before  he  had  incurred  any  such  obligation,  commenced 
on  a  broad  and  liberal  scale  his  preparations  for  discharging  it ;  he 
never  fell  in  arrear ;  he  was  always  in  advance — a  creditor  rather 
than  a  debtor. 

At  the  age  of  thirty — fifty-four  years  ago — he  received  from  Co- 
lumbia College  the  appointment  of  Professor  of  Law,  and  was  only 
withdrawn  from  its  duties,  by  the  demands  of  the  judicial  stations  for 
which  his  professional  learning  and  his  personal  virtues  soon  marked 
him  out.  But  neither  the  multifarious  labors  of  the  Bench,  nor  the 
distractions  and  perplexities  incident  to  them,  could  withdraw  him 
from  his  grand  design.  His  opinions  were  just  what  was  needed  at 
the  time — disquisitions,  lectures,  treatises  on  the  particular  questions 
discussed  in  them  ;  they  exhausted  the  whole  learning  of  the  common 
law ;  they  were  enriched  by  illustrations  from  the  Roman  civil  code ; 
they  were  adorned  by  the  graces  of  a  polished  style  ;  they  were  redo- 
lent with  the  odor  of  taste  and  scholarship.  These  opinion.s  soon 
attracted  universal  attention  ;  they  were  published  with  those  of  hi.<i 
brethren,  whom  they  incited  to  honorable  emulation  ;  and  New-York, 
before  the  era  of  her  steamboats,  her  canals,  or  her  other  public  works,: 
became  famous  among  her  sister  States,  by  the  reported  decisions  of 
her  Judiciary. 

He  was  thus  the  teacher  of  the  Bar ;  the  instructor  of  other  Judges , 
the  lummarv  of  American  Law. 
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"  Hither,  as  to  their  fountain,  other  stars 
Repiuriqg,  in  their  golden  urns  drew  light" — 

Marshall  and  Parsons,  Tilghlnan  and  Dessaussure,  thtn  in  the 
zenith — Story,  just  risen  above  the  horizon — and  others  of  lesser  size 
and  brightness.  After  his  retirement  from  the  Bench,  he  resumed,  at 
the  age  of  sixty,  in  a  form  of  more  direct  and  permanent  utility,  his 
original  purpose.  The  Commentaries  on  American  Law  are  the  fruit 
of  his  post-judicial  labors.  To  say  of  them  and  of  his  other  works,  that 
they  place  him  in  the  same  rank  with  the  Ulpians  and  Papinians  of 
antiquity;  the  Bacons  and  the  Cokes,  the  Blackstones  and  the  Mans- 
fields,  the  D'Aguesseaus  and  the  Pothiers,  of  modern  times,  is  but  to 
express  the  unanimous  judgment  of  our  profession. 

I  forbear,  sir,  to  speak  of  his  private  virtues,  farther  than  to  remark, 
that  while  they  were  in  keeping  with  the  intellectual  elevation  and 
dignity  of  his  character,  they  were  blended  with  so  much  of  kindness 
and  simplicity,  that  none  knew  him  but  to  love,  nor  named  him  but  to 
praise.  To' the  last  hour  of  my  life,  I  shall  remember,  and  I  would 
fain  hope,  profit  by,  the  lessons  of  instruction  which  he,  though  hold- 
ing the  highest  judicial  office  in  the  State,  did  not  d  isdain  to  give  to  me, 
an  unknown  and  humble  student  |  the  words  of  encouragement  with 
which  he  cheered  my  first  efliarts  at  the  Bar ;  the  assurances  ol  confi- 
dence and  regard  which  I  have  received  from  his  lips. 

But  why  should  I  pursue  a  train  of  remark,  which  must  necessarily 
fall  short  of  the  feelings  which  swell  the  bosoms  of  all  who  hear  me  ? 
Full  of  years  and  full  of  honors;  in  the  ripeness  of  his  powers  and 
of  his  fame;  "ere  yet  Decay's  efiacing  fingers"  had  swept  from  his 
mind  its  stores  of  thought  and  feeling,  or  ungently  touched  his  vene- 
rable brow ;  happy  in  the  retrospect  of  a  long  protracted  life ;  devoted 
to  the  last,  to  the  first  of  human  sciences ;  still  more  happy,  let  us 
reverently  hope,  in  the  prospects  of  futurity  opened  to  him  by  the 
Christian  faith — he  has  finished  his  mortal  career.  But  his  works 
will  live  so  long  as  the  government  and  laws  which  they  illustrated 
shall  endure,  so  long  as  jurisprudence,  shall  be  cultivated;  so  long  as 
the  language  he  employed  shall  be  spoken  among  men. 

While  all  classes  of  our  people,  in  all  appropriate  methods,  will 
give  utterance  to  the  sentiments  of  respect,  esteem  and  veneration  in 
which  they  held  him^  it  is  the  peculiar  duty ;  it  is  tho  high  honor  of 
the  professors  of  that  science  to  which  his  life  was  giv  tn,  to  claim  hiia 
as  their  own ;  to  celebrate  his  virtues  as  among  the  most  pleasing  of 
tasks ;  to  cherish  his  memory  as  the  most  precious  of  their  possessions 
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Mr.  Daniel  Lord  next  addressed  the  meeting,  and  said : 

Mr.  President  and  my  professional  brethren  ;  AVere  it  on  a  theme 
lofj  prolific  or  on  a  topic  of  a  different  kind,  silencti  would  best  become 
those  who  have  listened  to  my  friends  who  have  just  sat  down.  But 
we  are  met  in  truth  to  commemorate  the  extraordinary  character  of  one 
who  seems  to  have  fulfilled,  in  the  amplest  manner,  every  promise 
which  a  man  could  mate  to  his  friends,  to  his  profession,  or  to  his 
country.  It  commands  our  attention  and  compels  our  applause,  and 
in  relation  to  him  in  whose  honor  we  are  met,  those  who  shall  erect 
his  monument  will  not  need  the  symbol  of  a  broken  column  :  they 
will  present  it  as  perfect,  in  all  its  just  and  beautiful  proportions,  and 
so  continuing,  until  its  final  and  complete  removal  from  our  sight. 

For  such  a  man  the  age  had  called.  The  field  of  his  services  was 
great  and  extraordinary..  He  was  appointed  a  Judge  of  the  Supreme 
Court  of  this  state  in  1798,  and  his  introduction  into  that  high  office 
was  under  great  auspices.  He  was  placed  there  by  Gov.  Jay — the 
patriot — the  statesman — the  pre-eminent  lawyer  of  his  country.  When 
Judge  Kent  entered  upon  the  duties  of  his  office,  it  was  under  insti- 
tutions formed  and  owing  their  origin  to  a  revolution,  and  still  fresh 
and  unconsolidated;  The  American  revolution  had  taught  our  coun- 
trymen, in  throwing  off  their  subjection  to  England,  to  drop  in  a.great 
degree  their  deference  to  authority,  to  precedents  and  to  antiquny. 
The  French  revolution,  in  that  convulsion  which  it  had  created,  and 
which  had  almost  shaken  the  solid  globe  itself,  had  spread  its  effects 
upon  this  country.  It  had  unsettled,  not  only  maxims  of  government, 
but  those  of  the  social  institution  itself;  it  had  diffused  every  where 
controversies  on  the  very  foundations  of  all  government,  of  all  society : 
it  had  excited  a  degree  of  party  violence  and  of  political  animosity  and 
bitterness  of  which  we,  in  more  recent  days,  have  had  no  parallel,  and 
of  which  we  can  form  but  a  faint  idea;  and  the  wars  and  commotions 
which  grew  out  of  the  troubles  of  Europe,  presented  commercial  as 
well  as  political  questions  of  the  gravest  weight  and  of  exceeding  diffi- 
culty. It  was  in  the  midst  of  this  scene  of  turmoil  and  of  tempest  that 
the  Judge  was  called  to  act ;  and  this  he  was  bound  to  govern,  at  the 
early  age  of  thirty-six — a  per\)d  when  those  of  our  profession  who  are 
most  successful  begin  its  real  responsibilities. 

He  was  then  called  on  to  apply  to  our  forming  law  the  maxims  of 
the  English  jurisprudence,  our  birthright, — the  system  of  time-honored 
usage."!,  adopted  by  a  free  people  under  popular  institutions,  but  wnich 
had  grown  old  and  of  difficult  application  to  a  people  really  but  iu3< 
clearing  up  the  wilderness. 
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If  tke  field  was  great  and  difficult,  out  admiration  U  warmed  at  the 
contemplation  of  those  who  labored  in  it.  The  Bar  who  surrounded 
the  court  m  that  day,  our  honored  predecessors,  were  men  not  to  ba 
forgotten.  There  was  the  sagacious,  the  complete  Hamilton — the 
honest-minded  Pendleton^-Harison,  the  learned,  the  elaborate — Hoff- 
man, that  ingenious,  polished  master  of  the  advocate's  art — the  deeply 
learned,  wide-searching  Riggs ;  these  were  the  Bar  over  whom  this 
youthful  Judge  was  to  preside,  the  conflicts  of  whom  he  was  to  govern, 
upon  whose  arguments  he  was  to  decide. 

And,  coming  to  a  later  period,  there  was  a  scarcely  less  brilliant 
array  of  mighty  spirits.  Not  daring  now  to  name  the  living,  now 
present  with  us,  (and  long  may  it  be  before  it  shall  be  allowed  to  us 
in  this  way  to  name  them,)  let  me  bring  up'  to  your  view  Emmet 
whose  enlarged  and  extensive  learning  was  equaled  by  his  childlike 
simplicity  of  heart — Golden,  the  polite  scholar,  the  speculative  philos- 
opher, the  able  lawyer ;  also  that  model  of  all  that  is  venerable  in  oui 
memory,  Vai)  Vechten,  whose  teeming  eloquence  was  Ciceronian, 
and  charmed  every  heart;  the  terse,  the  highly  gifted  Henry;  the 
younger  Jay,  full  to  abounding,  in  every  noble  trait ;  and  that  union 
of  scholar,  lawyer,  orator  and  gentleman,  John  Wells.  These  were 
the  men  whom  the  times  brought  forth,  and  who  reflected  and  also 
gave  an  illustrious  light. 

Look  also  at  the  Bench  during  the  period  of  which  we  speak. 
The  ingenious,  polished  Livingston  ;  the  sound  and  judicious  Radcliff; 
Thompson,  the  honest,  steady  and  stanch  friend  of  all  that  v^ras  true 
and  just;  Van  Ness,  the  accomplished  man  of  genius;  Piatt,  the 
sedate,  the  sober-minded  ;  and  last,  him,  who  in  every  trait  and  linea- 
ment, in  every  part  and  member,  was  every  way  a  giant,  Spencei. 
With  these  associates,  as  competitors  and  coadjutors,  did  Judge  BIent 
dispense  justice.  To  whom  of  them  all  was  he  unequal  ?  Shall  we 
speak  of  his  learning  in  the  common  law,  of  his  researches  in  the  com- 
mercial law  of  continental  Europe,  of  his  profound  views  of  the  con- 
stitutional and  organic  law  of  our  own  country?  They  are  too  well 
known  to  you  all  for  me  to  name  them  now.  They  called  for  pbwor 
of  the  highest  order,  ana  provea  the  greatness  of  the  man. 

Elevated  to  be  Chanceaor.  ne  found  the  law  of  equity  in  a  great 
degree  unestabiishea.  here  was  a  position  indeed  of  trial.  He  was 
aided  by  no  jury  m  taKe  irom  mm  the  responsibility  of  deciding  on 
facts  an\{  intenciona.  rie  nao  no  associates  on  the  oench  to  share  with 
him  'hi  irurofeii  oi  ais  nign  resoonsiDiiitv.  Hisruie  of  judgment  wai 
Ic  be  the  iiBcreuou  cri  ine  gooQ  man  •  not  or  any  one  good  man,  ou) 
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of  that  ideal  excellence  in  human  nature,  the  dictates  and  promptiogB 
of  which  are  the  basis  of  equity.  How  well  did  his  qualities  of  heart 
now  stand  to  his  service  !  In  our  great  social  equality  it  would  hap- 
pen that  individuals  of  wealth,  influence  and  powerful  connexions 
would  almost  challenge  the  strength  of  justice  herself.  But  no  matter 
how  lofty  or  how  powerful,  when  fraud,  falsehood  or  injustice  raised 
an  offending  front  he  feared  not  to  strike ;  not  only  was  the  blow  felt, 
but  he  had  not  stopped  to  bind  flowers  around  the  sword  of  justice  to 
ease  its  stroke.  He  declared  his  object  and  did  not  fail  to  call  things 
by  the  names  they  ought  to  bear. 

In  the  midst  of  such  services,  and  in  the  meridian  of  his  powers  and 
usefulness,  before  his  sun  had  begun  to  decline,  he  was  obliged  by  the 
constitution  to  retire  to  private  life.  It  was  indeed  to  private  life,  but 
it  was  not  from  public  service.  He  was  essentially  a  public  man,  the 
property  of  the  age  he  lived  in.  He  now  delivered  those  lectures 
which  have  been  so  justly  praised.  He  began  a  new  intercourse  with 
the  young.  To  how  many,  now  here,  do  I  recall  the  traits  of  this 
intercourse !  How  many  have  approached  him  with  the  reverence 
and  the  awe  which  his  elevated  rank  and  his  weighty  services  called 
forth,  to  wonder  at  the  union  in  him  of  the  utmost  simplicity  with  the 
greatest  merit.  It  is  said  that  the  boy  is  father  to  the  mon  ;  of  him  it 
may  be  said  that  the  boy  and  man  lived  together  united,  to  his  latest 
years,  and  until  death  removed  him  from  our  affections.  Of  his  Com- 
mentaries we  need  not  speak  ;  their  comprehensiveness  of  subject,  theii 
minuteness,  their  wide  reception  and  extended  usefulness,  place  them 
beyond  our  praise.  At  the  same  time,  the  grace  and  beauty  of  the 
language  in  which  they  are  exprdssed,  raise  him  as  high  as  a  classic 
English  writer,  as  their  other  merits  place  him  as  a  jurist. 

But  great  as  he  was  as  Judge,  great  as  a  lawyer,  he  was  still  greater 
as  a  man.  Who  shall  describe  his  extended  general  knowledge  ? 
who  measure  the  kindness  of  his  heart?  who  portray  his  purity,  his 
integrity,  his  truth,  his  manly  courage  in  the  cause  of  virtue  ?  Living, 
as  he  did,  in  the  most  open  exposure  of  his  heart  by  the  frankness  of 
his  nature,  and  filling  the  memory  of  us  all  with  anecdotes  of  his 
conduct,  who  'has  ever  heard,  even  in  jest,  of  an  impure  thought  or  of 
a  saying  from  him  which  would  mantle  with  a  blush  the  cheek  o[ 
modesty?  We  may  not  ask  ourselves  of  his  truth,  integrity  and  cour- 
age, Jest  we  pass  the  jiossible  conceptions  of  those  who  knew  him. 
Nor  did  he  rest  his  virtues  on  any  basis  short  of  that  of  religion.  He 
could  not  deny  or  fail  to  acknowledge  that  Great  Judge  to  whom  aj 
must  account.    Dispenser  as  he  was  of  justice  among  men,  and  so  m 
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some  sense  representing  the  Great  Supreme  to  men,  he  felt  his  huinil 
ity  before  Him.  He  openly  acknowledged  His  name,  he  unreservedly 
professed  faith  in  His  Son.  How  great  was  his  example  !  May  we 
not  rejoice  with  an  honest  satisfaction  that  he  was  of  us ;  that  in, him 
we  may  reasonably  indulge  the  pride,  that  he  was  of  our  order  ? 

Surveying  a.l  the  effulgence  of  this  bright  example,  of  this  life 
full  of  public  service  and  of  private  virtues,  and  deeply  feeling  his 
loss,  yet  is  it  not  difficult  to  say,  whether  our  grief  that  such  a  man 
has  died  be  not  less  than  our  joy  and  satisfaction  that  such  a  man 
has  lived  ? 

Mr.  Hugh  Maxwell  rose  to  say,  that  he  could  not  refrain  from 
adding  his  feeble,  though  heartfelt  tribute  of  admiration  dnd  esteem 
for  the  memory  and  character  of  the  illustrious  deceased.  He  would 
fall  far  beneath  the  mark  at  which  he  might  aim  in  attempting  to  do 
justice  to  the  ineiits  of  Chancellor  K^ent.  The  time  and  the  occasion 
admitted  little  more  tihan  the  opportunity  of  pouring  out  suddenly 
awakened  feelings  of  sorrow  for  the  loss  of  so  great  and  good  a  man. 
Reference  had  been  made  by  the  eloquent  speakers  who  had  addressed 
the  Bar,  to  the  private  character  of  Chancellor  Kent, — they  had  de 
picted  the  daily  beauty  of  his  life,  reflected  from  the  faithful  dischaige 
of  duties  as  a  father,  a  husband,  and  a  friend.  He  too,  wished  to  ex- 
press his  admiration  of  the  deceased  in  these  relations.  He  had  had 
the  happiness,  for  five  years,  of  almost  daily  intercourse  with  him,  as 
a  neighbor  and  a  friend.  He  had  seen  him  in  the  city  and  in  the 
country,  at  home  and  abroad,  and  he  could  not  but  admire  the  "  daily 
beauty  of  his  life." 

In  common  with  all  truly  great  men,  Chancellor  Kent  was  remark- 
able for  the  simplicity  of  his  mind  and  manners.  The  youth  as  wel. 
as  the  man  in  years,  were  alike  interested  and  instructed  the  first  mo- 
ment they  came  into  his  presence  and  society.  He  affected  no  supe- 
lior  knowledge  or  attainments,  and  yet  few  men  could  be  insensible 
i'  ihe  extent,  the  accuracy  and  elegance  of  his  mind.  The  great 
topics  of  the  day  he  seemed  always  to  have  mastered  before  others  who 
(vere  nearer  the  busy  haunts  of  men.  Weighty  questions  in  politics, 
legislation,  law  and  literature,  received  his  attention  and  study,  after 
his  retirement  to  private  life,  and  he  never  faik  d  to  express  his  opinions 
with  frankness  and  decision. 

Mr.  Maxwell  would  pass  to  a  brief  view  of  his  public  life.  As  a 
magistrate  he  was  preeminently  distinguished.  His,  example  on  th* 
Bench  in  point  of  manners  and  bearing,  his  respect  for  the  Bar,  anJ 
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the  unfeigned  respect  of  the  bar  for  him,  might  well  serve  to  add  dig* 
nity  and  efficiency  to  the  character  of  his  administration.  The  labors 
of  his  judicial  life  are  in  the  records  of  the  jurisprudence  of  the  age, 
and  with  his  treatise  on  the  American  law,  remain  imperishable  mon- 
uments of  his  integrity,  his  learning  and  eloquence.  Reference  had 
been  made  to  the  difficulties  he  had  surmounted  in  the  course  of  his 
public  life.  Amid  these  the  great  influence  he  ever  exercised  during 
the  most  embittered  periods  of  political  excitement,  was  most  remark- 
able. It  is  indeed  true,  that  few  men  ever  had  so  strong  a  held  en  the 
confidence  of  a  community,  embracing  all  descriptions  of  men — politi- 
cians as  well  as  others — friends  or  foes.  Chancellor  Kent  was  of  the 
sichool  of  Washington  and  Hamilton,  and  died  in  the  faith  of  that  illus- 
trious school.  -  He  never  flinched  from  the  expression  of  his  views,  and 
^ike  all  men  of  vigorous  minds  and  public  spirit,  his  opinions  were  of 
a  decided  character.  His  associates  on  the  bench  of  the  Supreme 
Court  were  distinguished  for  the  earnestness  of  their  political  feelings. 
Mr,  M.  thought  the  character  and  conciliating  deportment  of  Kent 
tended,  like  oil  thrown  upon  the  water,  to  assuage  political  acrimony, 
and  to  disedge  the  acerbity  of  personal  feeling.  He  was  fearless  in 
the  discharge  of  his  duty.  He  was  severe  in  his  judgment  as  to  right 
or  wrong,  and  yet  no  one  was  ever  more  kind  and  gentle  to  the  mem- 
bers of  the  bar.  The  profession  owe  him  a  debt  of  gratitude  for  the 
example  he  has  left — of  being  ever  willing  to  hear  with  patience — of 
ever  evincing  his  desire,  to  learn  from  the  investigations  of  the  bar,  the 
true  aspects  of  the  case  under  discussion. 

Chancellor  Kent  attained  the  level  of  Lord  Mansfield  in  legal  and 
udicial  eminence.  This  Mr.  M.  said  with  confidence,  from  a  study 
of  the  character  of  the  two  illustrious  men.  The  record  will  afford 
ample  means  to  enable  mankind  to  judge  of  the  merits  of  each.  In 
moral  courage  and  disinterestedness,  Kent  was  not  a  whit  inferior  to 
his  great  predecessor.  With  Lord  Mansfield,  he  thought  that  there 
were  things  to  be  acquired  by  the  favor  of  government  or  people, 
which  were  not  worth  ambition. 

In  the  language  of  Lord  Mansfield  Kent  could  truly  say,  "  I  wish 
popularity,  but  it  is  the  popularity  which  follows,  not  that  which  is  run 
after — it  is  the  popularity  which  sooner  or  later  will  not  fail  to  accom> 
plish  noble  ends  by  noble  means."  These  sentiments  ever  preserved 
nim  from  being  soiled  by -the  breath  of  political  rancor,  although  a  de- 
cided and  avowed  disciple  of  the  Federal  school  of  politics.  He  wai 
identified  with  the  policy,  and  the  principles  of  his  party,  with  Hamil- 
ton, Jay  and  Marshall.     As  the  fabled  river  of  antiquity  which  rao 
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mto  the  ocean  without  mingling  with  its  waters — so  Cliancellor  BZent 
was  identified  with  his  party  friends,  without  becoming  a  partisan. 

At  the  age  of  sixty  he  retired  from  the  Bench.  In  the  full  posses- 
sion of  his  faculties  he  has  lived  to  adorn  the  profession,  and  ennoble 
Dy  his  example  the  character  of  the  lawyer  and  the  citizen.  What 
a  picture  "of  grace  and  dignity  is  presented  to  the  world  on  his  relin- 
quishing for  ever  the  honors  and  employments  of  public  life.  Well 
indeed  might  he  have  exclaimed,  when  putting  aside  the  ermine  he 
had  worn  so  long  and  so  well — 

La,udo  manentem :  si  celeres  quatit 
Fennas,  resigno  quas  dedit,  at  mea 
Vrrtute  me  involve,  probamque 
Pauperieai  sine  dote  qusro. 

Since  that  period  he  has  been  engaged  in  professional  duty,  and  in 
the  production  of  his  Commentaries, — a  work  not  less  distinguished 
for  learning,  political  wisdom  and  legal  acumen,  than. for  eloquence 
and  classic  taste.  Thus  he  has  conferred  additional  obligations  on  the 
profession  and  his  country. 

His  respected  friend,  Mr.  Lord,  has  paid  a  just  tribute  to  the  charac- 
ter of  Chancellor  Kent,  as  a  Christian  man. 

Yes — Kent  has  enrolled  his  name  with  the  illustrious  dead  who 
have  embraced  the  faith  of  Christ.  Kent  lived  within  no  narrow 
dogma  of  Christian  duty.  He  professed  and  practised  the  injunction 
of  the  great  Apostle,  "  Ajdd  to  your  faith  virtue,  and  to  virtue  know- 
ledge, and  to  knowledge  temperance,  and  to  temperance  brotherly 
kindness,  and  to  brotherly  kindness  godliness,  and  to  godliness  chari- 
ty ;"  and  in  summing  up  these  virtues,  he  realized  the  announcement, 
"  By  their  fruits  ye  shall  know  them." 

The  resolutions  were  then  unanimously  adopted.  And  Mr.  John 
Duet,  of  New-York,  was  subsequently  selected  to  deliver  the  address 
ro  the  members  of  the  bar,  pursuant  to  the  fifth  resolution. 
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ABATEMENT  AND  REVIVOR. 

1  Where  a  suit  abates  by  the  death  of 
Eome  of  the  defendants,  before  decree, 
the  proper  course  for  the  survivors,  if 
they  wish  to  speed  the  cause,  is  to 
move  for  an  order  that  the  complain- 
ant revive  the  suit  within  such  time  as 
shall  be  directed  by  the  court,  or  that 
his  bill  be  dismissed  with  costs.  Har- 
rington  and  wife  v.  Becker,  75 

Where  a  suit  abates  by  the  death  of 
one  of  the  original  defendants,  and 
a  third  party  subsequently  acquires  the 
interest  of  the  deceased  party,  by  pur- 
chase from  his  heirs  before  the  revival 
of  the  suit  against  euch  heirs,  the  suit 
must  be  revived,  by  a  bill  of  revivor 
and  supplement,  against  the  purcha- 
se- ib 


.  Although  a  suit  in  chancery  abates, 
by  the  death  of  one  of  the  parties,  after 
'  the  making  of  a  decretal  order  therein, 
directing  an  account  to  be  taken  be- 
tween the  parties,  the  rights  established 
by  such  decretal  order  are  not  lost,  or 
impaired,  by  such  abatement  of  the 
suit.     Wood  V.  Byington,  387 


ACCOUNT. 

1  Where  an  appeal  calls  in  question  the 
principles  upon  which  an  account  is 
directed  to  be  taken  by  the  decree  ap- 
pealed from,  as  well  as  the  liability  of 
the  appellants  to  account  at  all,  the 
court  of  chancery  will  not  allow  such 
account  to  be  taken  before  the  appeal 
is  disposed  of;  without,  at  least,  re- 


quiring the  respond  nts  to  stipuiuf  to 
pay  all  the  expenses  of  taking  such 
account,  in  case  tie  decree  shall  bo 
,  reversed,  or  modifiiid  in  any  respect, 
so  as  to  require  the  account  to  be 
taken  anew.  McGeoch  and  others  v. 
Bullions,  34 

2.  A  party  seeking  lo  open  a  settled  ac- 
count, in  a  proceeding  before  a  surro- 
gate for  an  account,  should  be  able  to 
show  such  a  case  as  would  have  ena- 
bled him  to  file  a  bill  in  equity  to  sur- 
charge and  falsify  such  account.  Val- 
entine V.  Valentine,  430 

See  Sdrsooate,  1  to  5. 


ACCUMULATIONS. 
See  Tkusts. 

ACTION. 

In  an  action  at  law  upon  a  joint  contract, 
against  two  defendants,  the  plaintiff 
must  succeed  as  to  both,  or  neither  of 
them ;  unless  one  of  them  sets  up  a 
matter  of  discharge  which  is  persona, 
to  himself  alone.  Sperry  v.  MilUr 
632 


ADVERSE  POSSESSION. 

I.  It  was  the  intention  of  the  revisers  to 
exclude  a  party  from  instituting  a  par« 
tition  suit,  for  the  partition  o(  premises 
held  adversely  to  him,  until  after  he 
had  obtained  possession  of  his  share 
of  the  premises,  or  some  part  tfiereof, 
by  ejectment  or  otherwise-  Bvrhani 
V.  Burhans.  39S 
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2.  Wheie  a  bill  is  filed  for  a  partition  of 
premises  which  are  held  adversely  to 
the  complainant,  hut  there  is  nothing 
in  the  bill  showing  ihe  adverse  posses- 
sion, llie  defendant  must  set  up  that 
defence  by  plea  or  answer.  ib 

3.  But  it  is  not  necessary  for  the  defen- 
dant to  set  up  the  defence  of  adverse 
possession  specially,  in  his  answer,  or 
by  plea,  where  the  fact  that  the  prem- 
ises are  held  adversely  to  the  com- 
plainant, is  distinctly  stated'  in  the  bill 
itself.  ib 

4.  The  proper  course  for  the  court,  where 
the  lands  of  which  partition  is  sought 
are  held  adversely  to  the  complainant, 
is  to  dismiss  the  bill,  as  prematurely 
filed ;  but  without  prejudice  to  the 
complainant's  right  to  institute  a  new 
suit,  for  the  partition  of  the  premises, 
after  he  shall  have  obtained  possession 
of  his  undivided  share,  or  interest 
therein,  by  a  recovery  in  an  ejectment 
suit,  or  otherwise.  ib 


AFFIDAVIT. 

See  Foreclosure  Suit,  1. 


AFFINITY. 

1.  By  the  common  law,  it  is  a  good  cause 
of  challenge  to  a  juror  that  be  is  of  kin 
to  either  of  the  parties,  by  consanguin- 
ity or  affinity,  within  the  ninth  degree 
Paddock  v.  Wells,  331 

3.  Affinity  properly  means  the  tie  which 
arises,  from  marriage,  betwixt  the  hus- 
band and  the  blood  relatives  of  the 
wife,  and  between  the  wife  and  the 
blood  relatives  of  the  husband.  And 
the  blood  relatives  of  the  wife,  while 
the  marriage  tie  continues,  stand  in 
the  same  degree  of  affinity  to  the  hus- 
band as  they  do  in  consanguinity  to 
her.  ib 

3.  Relationship  by  affinity  may  exist  be- 
tween the  husband  and  one  who  is 
connected  by  marriage  with  a  blood 
j-elative  of  the  wife.  Thus,  where  two 
men  marry  sisters,  they  become  rela- 
ted to  each  other  in  the  second  degree 
of  affinity,  aa  their  wives  are  related 
in  the  second  degree  of  consanguinity. 

ib  i 


4  But  ther^  is  no  a>Bnity  between  the 
blood  relatives  of  the  husband  and  the 
blood  relatives  of  the  wife.  -     ii 

5.  The  death  of  the  husband,  without 
i  issue,  will  sever  the  tie  of  affinity  be- 
tween the  wife  and  a  third  person,  to 
whom  she  is  related  in  consequence  uf 
the  husband's  relationship  to  him  bj 
consanguinity  only.  But  if  there  be 
li«r,g  ifsue  of  the  marriage,  who  sur- 
vive thu  husband,  such  issue  will  con- 
tinue the  relatioKship,  by  affinity,  be- 
tween the  wife  and  the  blood  relativeii 
of  her  deceased  husband.  >'• 


AGREFMENT. 

1 .  A  parol  executory  agreement,  between 
an  individual  and  a  rail-road  company 
that  the  latter  shall  continue  to  stop 
with  their  cars  at  a  particular  place,' 
adjacent  to  his  property,  as  a  perma- 
nent arrangement,  is  void  by  the  stat- 
ute of  frauds  ;  because  from  the  nature 
and  terms  of  the  agreement  it  is  not  to 
be  performed  withm  one  year  from  the 
making  thereof.  Pitkin  v.  The  hong 
Island  Rail-Road  Company,        3S1 

2.  Whether  a  parol  agreement,  made  by 
the  trustees  of  an  incorporated  religious 
society,  with  an  individual,  for  the 
right  to  use  the  real  estate  of  the  cor- 
poratioii,  and  an  advancement  of  mo- 
ney for  the  erection  of  buildings  on 
such  real  estate,  and  the  taking  pos- 
session of  the  premises  pursuant  to 
such  agreen)ent,  will  give  to  such  per- 
son an  equitable  interest  in  the  perma- 
ne.Qt  use  and  possession  of  the  premi- 
ses, without  rent?  QucBre.  DeRuyter 
v^  Tke  7'rustees  of  St.  Peter's  Church 

555 

3.  Where  a  contract  was  made  between 
the  complainant  and  the  defendant, 
under  seal,  by  which  the  latter  agreed 
to  separate  iron  ore  for  the  former  at  a 
specified  price  per  ton,  and  the  com- 
plainant stated,  in  his  bill,  that  at  the 
time  of  making  such  contract  he  was 
not  aware  of  the  existence  of  the  pro- 
vision of  the  revised  statutes  declaring 
that  twenty  hundred  pounds  avoirdu- 
pois shall^  constitute  a  ton  ;  and  that 
it  was  the  uniform  practice  and  usaec, 
in  the  vicinity  of  the  parties,  to  esti- 
mate iron  ore  by  gross  weight,  at  th« 
rate  of  2240  pounds  to  the  ton,  which  • 
usage  wijs  known  to,  and  acted  upon 
by,  the  parties ;  and  that  it  was  under 
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stooa  and  intended  by  both  parties 
that  the  ore  should  be  accounted  for  at 
such  gross  weight ;  and  the  bill  pray- 
ed for  a  perpetual  injunction  against  a 
suit  at  law,  brought  by  the  defendant 
to  recover  of  the  complainant  compen- 
sation for  separating  the  ore  at  the  rate 
of  2000  pounds  to  the  ton,  and  also 
prayed  that  the  contract  might  be  re- 
formed, so  as  to  correspond  with  the 
usage  and  the  understanding  of  the 
parties  ;  Held  that  the  court  of  chan- 
cery could  not  make  a  decree,  reform- 
ing the  contract,  founded  upon  the 
complainant's  alleged  ignorance  of  the 
existence  of  the  statute,  fixing  the 
number  of  pounds  necessary  to  consti- 
tute a  ton,  where  the  answer  of  the 
defendant  denied  any  knowledge  of 
the  alleged  ignorance  on  the  part  of 
the  complainant,  and  positively  denied 
the  existence  of  the  alleged  custom,  or 
that  the  defendant  intended  to  con- 
tract to  separate  the  ore  in  any  other 
way  than  at  the  legal  rate"  of  2000 
pounds  to  the  ton.     Hall  v.  Reed,  500 

4.  Where  a  party  has  made  a  contract 
with  another  to  separate  ore  for  him, 
at  a  specified  price  per  ton,  and  has 
carried  such  contract  partially  into  ef- 
fect, by  separating  ore  under  it  for 
several  months,  without  any  know- 
ledge of  the  alleged  ignorance  of  the 
other  party  that  2000  pounds  was  a 
ton,  instead  of  2240  pounds,  as  he  sup- 
posed, the  court  of  chancery  cannot 
reform  the  contract,  so  as  to  require 
such  party  to  separate  ore  at  the  stip- 
ulated rate  for  each  grops  ton,  without 
making  an  entirely  new  contract  for 
him.  ib 

See  AssoGiATjoN. 

Easemknt. 


ALIMONY. 

1.  The  order,  directing  a  reference  to  a 
master  to  inquire  and  report  as  to  ad 
interim  alimony,  during  the  pendency 
of  a  suit  for  a  divorce,-  should  direct 
that,  upon  the  coming  in  and  confirma- 
tion of  the  master's  report,  the  husband 
pay  to  the  wife  the  sum  allowed  by 
the  master  for  alimony,  and  payable  as 
directed  by  the  report.  Gerard  v. 
Gerard,  73 

2.  Without  a  previous  order  of  the  court, 
directing  a  husband  to  pay  the  amount 
to  be  allowed  for  alimony,  he  cannot 
be   brcufht   into   contempt   for  not 
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paying  the  alimony  fixed  by  the  mas- 
ter. I* 

3.  It  is  not  a  matter  of  right  that  a  wilig 
who  has  commenced  a  suit  for  a  divorce 
should  be  allowed  her  ad  interim  ali- 
mony, in  all  cases.  The  allowance 
rests  in  the  discretion  of  the  court. 
Jones  V.  Jones,  146 

4.  The  same  general  principles  are  appli- 
cable to  suits  brought  by  the  wife 
against  the  husband,  for  a  separation 
from  bed  and  board,  on  the  ground  of 
crael  treatment,  or  of  abandonment. 
But  in  this  class  of  cases  the  wife  can- 
not institute  a  suit  against  her  husband 
without  the  assistance  of  a  responsible 
person  as  her  next  friend ;  who  is  to  be 
answerable  to  the  defendant,  for  the 
costs  of  the  litigation,  if  the  complain- 
ant fails  in  the  suit.  And  the  court, 
in  cases  of  this  nature,  will  not  direct 
an  advance  to  be  made  to  the  wife,  or 
to  the  next  friend,  for  the  purpose  of 
carrying  on  the  suit,  or  for  alimony 
pendente  lite,  where  there  is  no  proba- 
bility that  the  complainant  will  be  able 
to  succeed  in  her  suit.  ib 

See  Decree,  9,  10. 
Divorce. 


ALTERATION  OF  INSTRU- 
MENTS. 

1.  Where  the  holder  of  a  bond  and  mort- 
gage, without  authority  from  the  mort- 
gagor, altered  the  condition  thereof  in 
two  very  essential  particulars,  to  the 
disadvantage  of  the  mortgagor :  and 
after  the  refusal  of  the  latter  to  ratify 
the  alteration,  the  mortgagee  transfer- 
red the  bond  and  mortgage  to  a  third 
person,  as  valid  and  genuine  securities, 
to  secure  the  repayment  of  a  loan  of 
money  to  himself:  Held  that  neither 
the  assignee,  nor  any  other  persoi. 
claiming  title  to  the  bond  and  mortgage 
through  or  under  the  person  committing 
the  fraud,  as  the  assignee  thereof^ 
could  enforce  the  collection  of  the 
mortgage,  in  a  court  of  equity,  against 
the  mortgaged  premises  in  the  hands 
of  the  mortgagor,  or  of  persons  claim- 
ing title  under  him.  Waring  v.  Smyth, 

119 

2.  The  modern  rule  is,  that  the  alteration 
of  a  bond,  or  other  sealed  instrument, 
in  a  material  part,  if  made  by  a  party 
claiming  to  recover  upon  such  instru- 
ment, or  by  any  person  under  whom 
he  claims,  renders  the  deed  void,      il 
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3.  But  an  alteration  by  a  stranger,  with- 
out tlie  privity  or  consent  of  the  party 
interested,  will  not  render  the  deed 
void,  where  the  contents  of  the  same, 
as  it  originally  existed,  can  be  ascer- 
tained, ib 

4.  The  burthen  of  praof  in  such  cases, 
however,  is  cast  upon  the  party  seeking 
to  recover  upon  the  deed,  to  show  that 
the  alteration  was  not  made  by  him, 
nor  by  those  under  whom  he  claims, 
nor  with  his  or  their  privity  or  con- 
sent, ib 

5.  A  distinction  is  made  between  deeds 
which  operate  to  convey  the  title  to 
property,  and  those  which  merely  give 
a  right  of'actioni  For  where  the  legal 
title  to  real  estate  passes  to  the  grantee, 
by  the  execution  and  delivery  of  the 
deed,  a  fraudulent  alteration  of  the  deed 
by  him  will  not  have  the  effect  to  re- 
vest the  title  in  the  grantor ;  in  those 
cases  where  the  statute  of  frauds  re- 
quires a  written  conveyance  to  trans- 
fer the  title.  ib 

K,  In  this  class  of  cases,  the  estate  which 
was  vested  in  the  grantee,  by  a  genuine 
and  valid  deed,  remains  in  such  gran- 
tee, although  he  destroys  or  makes 
void  the  deed  itself,  by  a  forgery,  or  by 
a  voluntary  cancellation  of  the,  deed 
which  created  that  title.  But  the  deed 
itself  is  avoided  thereby,  so  that  the 
grantee  cannot  recover  upon  the  cove- 
nants therein,  nor  sustain  any  suit' 
founded  upon  the  deed  itself  as  an  ex- 
isting and  valid  instrument  ib 


AMENDING  BILL. 
See  Pkactice,  1. 

ANNUITY. 

See  Creditpr'b  Bill,  1. 

ANSWER. 
See  Pleading, '2  to  5. 

APPEAL. 

1.  Within  what  time  to  be  brought 

I  A  decree  of  a  surrogate  which,  upon 
its  face,  purports  to  be  a,  final  settle- 


ment of  the  accounts  of  executors,  and 
which  discharges  them  from  all  fur- 
ther responsibility  on  account  of  the 
personal  estate  of  their  testator,  upon 
payment  of  the  several  sums  specified 
therein,  may  be  appealed  from  at  any 
time  within  three  months.  Smith  v. 
Van  Kuren,  473 

2.  Where  a  decree,  by  a  surrogate,  for  the 
final  settlement  of  the  account  of  an 
executor,  is  erroneous,  because  the  sur- 
rogate had  no  authority  to  make  it, 
that  fact  affords  a  good  ground  for 
reversing  the  decree ;  but  not  for  re- 
stricting the  right  of  appeal,  to  a 
shorter  time  than  would  have  been  al- 
lowed if  the  decree  had  not  been  erro- 
neous upon  the  ground  that  it  was 
unauthorized.  ib 

2.  Petition  of  appeal. 

3.  The  petition  of  appeal,  upon  an  appeal 
from  a  surr(»gate's  decree,  should  name 
all  the  persons  intended  to  be  made 
respondents,  and  should  pray  that  they 
may  answer  such  petition.  Valentine 
V.  Valentine,  431) 

4.  After  parties  have  voluntarily  appeared 
and  answered  a  petition  of  appeal,  they 
cannot  object  that  the  petition  is  infor- 
mal as  to  them.  ib 

3.  Parties  to. 

5.  Persons  against  whom  no  proceedings 
have  been  had  in  the  appellate  court, 
upon  an  appeal  from  a  surrogate,  and 
who  have  neither  appeared  nor  answer- 
ed the  petition  of  appeal,  are  not  to  be 
considered  as  parties  to  the  appeal,  ib 

4.  Certificate  of  probable  cause. 

6.  The  legal  presumptiou,  upon  an  appeal, 
until  tlie  contrary  is  shown,  is  that  the 
decree  appealed  from  is  riglit.  And  a 
certificate  of  probable  cause  for  appeal- 
ing, given  for  the  purpose  of  staying 
the  proceedings  upon  an  appeal,  has  no 
other  effect  than  to  show  that  the  judge 
who  gives  the  same  thinks  it  possible 
that  his  decision  and  decree  may  be 
wrong ;  not  that  it  is  probably  wrong. 
Williamson  and  wife  v.  Field,      98 1 

5.  Security  to  stay  proceeding's. 

7.  Where  a  decree  declared  that  the  com. 
plainants  in  the  suit  were  entitled  tc 
certain  premises,  and  to  the  rents  and 
profits  thereof,  after  satisfying  certairr 
mortgages  thereon  ;  and  ordered  a  ra 
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ference  to  a  maeter  to  take  an  account 
of  such  rents  and  profits ;  and  directed 
that  upon  the  coming  in  and  confirma- 
tion of  the  master's  report,  certain  of 
the  defendants,  within  six  months 
thereafter,  should  pay  the  balance  re- 
ported against  them,  with  interest ;  and 
that  the  defendants  should  convey  the 
premises  to  the  complainants  ;  Held 
that  the  defendants  appealing  from 
such  decree  were  not  entitled  to  have 
the  proceedings  thereon  stayed,  without 
giving  security  to  protect  the  rights  of 
the  complainants  as  established  by  the 
decree.  ib 

S.  Held  also,  that  the  fact  that  some  of 
the  appellants  were  executors  and  trus- 
tees, and  that  others  were  infants, 
formed  no  sufficient  ground  for  taking 
the  case  out  of  the  general  rule ; 
though  it  might  induce  the  court  to 
change  the  form  of  the  security,  if  it 
could  be  done  without  injury  to  the 
rights  of  the  respondents.  ih 

9.  Where  parties  appealing  to  the  chan- 
cellor, from  a  decree  of  a  vice  chancel- 
lor, have  money  in  their  hands  which 
they  have  received  for  rents  and  profits 
of  premises  decreed ,  to  belong  to  the 
respondents,  the  fact  that  the  afjpel- 
lants  claim  to  withhold  the  money  in 
a  fiduciary  character  will  not  excuse 
them  from  giving  security,  upon  the 
appeal,  to  pay  such  money,  together 
with  interest,  by  way  of  damages,  in 
case  the  decree  shall  be  affirmed,    ib 

6.  Damages  upon. 

1 0.  The  court  of  chancery  being  authori- 
j  zed  by  statute,  upon  the  affirmance  of 

a  decree  of  a  surrogate,  to  award  dam- 
ages to  the  respondent  for  the  delay 
and  vexation  caused  by  the  appeal,  it 
is  proper  that  such  damages  should  be 
awarded  to  the  respondent  in  all  cases, 
where  he  has  been  delayed  by  the 
appeal,  and  where  it  is  evident  that 
damages  have  been  sustained  in  con- 
sequence thereof.  Stagg  v.  Jackson 
and  wife,  86 

11.  Where  the  appeal  is  from  a  final  de- 
cree directing  the  payment  of  money, 
interest  on  the  amount  decreed  to  be 
paid,  during  the  time  the  colleetion  of 
the  money  has  been  suspended  by  the 
appeal,  is  the  proper  measure  of  dam- 
ages to  be  awarded  to  the  respondent,  ib 

7.  Effect  of  appeal  upon  power  of  a  url 

below. 
IS.  After  an  order  of  the  chancellor,  con- 
firming a  master's  report,  and  directing 


the  payment  of  >he  money  reported 
due,  has  been  affirmed  by  the  court  of 
errors,  on  appeal,  the  chancellor  is  not 
authorized  to  set  aside,  or  alter,  that 
order,  as  erroneous.  Z'Ae  Utita  Insu- 
rance Company  v.  I/ynch,  573 

13.  After  an  order  of  a  vice  chancellor, 
denying  an  application  upon  the  mer- 
its, has  been  affirmed  by  the  appellate 
court,  it  is  erroneous  for  him  to  permit 
the  former  motion  to  be  renewed  and 
to  grant  the  application.  Dodd  v. 
Astor,  395 

See  Account,  1. 
Chanc£li.or. 
Vice  Chancellors. 


ARBITRATION  AND  AWARD. 

h  A  party  is  not  entitled  to  an  injunction 
to  stay  proceedings^  in  a  suit  at  law, 
upon  an  award,  on  the  ground  that  the 
award  was  obtained  by  the  fraud  and 
corruption  of  the  arbitrators,  or  that 
there  never  was  any  submission  to 
them  as  arbitrators^  Snediker  v.  Pear- 
son, 107 

2.  The  defendant,  in  such  a  case,  has  a 
perfect  defence  at  law  to  the  suit  upon 
the  alleged  award.  id 

3.  At  common  law  it  was  not  necessary 
that  a  submission  to  arbitrators  should 
be  'in  writing  ;  except  where  the  con- 
troversy related  to  land,  or  to  some 
matter  in  respect  to  which  it  was  in- 
competent fur  parties  to  make  a  valid 
and  binding  agreement  by  parol.  And 
where  a  submission  is  verbal,  without 
apy  provision  therein  that  the  award 
shall  be  in  writing,  a  verbal  award  is 
valid,  at  common  law,  Valentine  v. 
Valentine,  43U 

4.  Where  a  matter  is  submitted  to  arbi- 
trators, it  is  not  necessary  that  there 
should  be  any  -express  agreement  to 
abide  by  the  award,  when  made.    The 

,  law  implies  such  an  agreement,  Irom 
the  very  fact  of  the  submission.        ib 


ASSIGNMENT. 
Sefi  Debtor  and  Creditor. 

MoR'i'GAGE,  7,  8- 


ASSIGNOR  AND  ASSIGNEE. 

1.  As  a  general  rule,  the  court  of  chaDC» 
ry  will  not  entertain  a  suit  brought  by 
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the  assignee  of  a  debt,  or  a  chose  in 
action,  which  is  a  mere  legal  demand ; 
b]at  will  leave  him  to  his  remedy  at  law, 
by  a  suit  in  the  name  of  the  assignor. 
Ontario  Bank  v.  Mumford,  596 

S.  Where,  however,  special  circumstan- 
ces render  it  necessary  for  the-assignee 
to  come  into  a  court  of  equity  for  relief, 
to  prevent  a  failure  of  justice,  he  will 
,  be  allowed  to  bring  a  suit  in  chancery, 
in  his  own  name,  upon  a  mere  legal 
demand.  ib 


3.  In  this  state  no  provision  is  made,. by 
law,  authorizing  the  assignee  of  a  chose 
in  action  to  bring  a  suit  at  law  in  the 
name  of  the  assignees  in  bankruptcy 
of  his  assignor,  without  their  consent. 
And  where  it  appears  that  the  assignee 
in  bankruptcy,  of  the  obligee  in  a  bond, 
refuses  to  join  in  a  suit  for  the  recovery 
of  the  damage  consequent  upon  a 
breach  of  the  condition  thereof, .such  re- 
fusal will  justify  the  interference  of  the 
court  of  chancery,  in  behalf  of  the  as- 
signee of  such  bond,  if'the  only  remedy 
of  such  assignee,  at  law,  is  by  an  ac- 
tion in  the  joint  names  of  the  assignor 
thereof  and  of  his  assignee  in  bankrupt- 
cy, or  in  the  name  of  the  assignee  in 
bankruptcy  alone.  ib 

4.  Where  a  debt  is  due  to  two  persons 
jointly,  and  one  of  them  is  decreed  to 
be  a  bankrupt,  or  where  one  of  them 
makes  an  assignment  under  the  insol- 
vent acts,  the  action  for  the  re6overy 
of  the  debt,  in  a  court  of  law,  must  be 
brought  in  the  names  of  the  other 
creditor  and  of  the  assignees,  jointly ; 
and  neither  can  sue  in  his  own  name 
alone.  ib 

5.  Nor  can  the  suit  be  brought  in  the  joint 
names  of  the  original  creditors,  in  such 
a  case;  except  where  the  bankrupt 
was  a  mere  nominal  owner  of  the  debt, 
as  trustee  or  otherwise.  ib 

6.  The  fact  that  the  assignment  of  a  bond, 
and  the  damages  to  be  recovered  there- 
on, in  the  name  of  the  assignor,  is  not 
absolute  and  unconditional,  but  merely 
as  a  collateral  security,  makes  no  dif- 
ference with  respect  to  the  right  of  the 
assignee  to  sue  in  the  name  of  the  as- 
signor alone.  The  action,  in  such  a 
case,  must  be  brought  in  the  name  of 
the  assignor ;  and  it'cannot  be  sustain- 
ed if  brought  in  the  names  of  his  as- 
signees in  bankruptcy,  who  have  no 
interest  therein.  ib 

3  And  even  if  the  assignor  of  the  bond 
were  dead,  that  would  afford  no  excuse 


for  the  assignee's  coming  into  a  court 
of  equity  for  relief.  For  the  suit  upon 
the  bond  may,  in  that  case,  be  brought 
in  the  name  of  the  assignee,  under  the 
provision  of  the  statute  on  the  subject 
in  case  there  is  no  personal  representa- 
tive of  the  decedent,  or  whefe  such  re- 
presentative refuses  to  sue  for  the 
damage  sustained  by  a  breach  of  the 
condition  of  the  bond.  ib 


ASSISTANT  VICE  CHANCELLOR. 

Set  Decree,  13, 


ASSOCIATION. 

1.  Where  it  was  provided,  by  one  of  thn 
articles  of  association  of  a  private  com- 
pany, that  within  six  years  from  the 
date  of  such  articles,  the  trustees  should 
proceed  to  take  measures  for  closing 
the  concerns  of  the  association,  and  to 
that  end  should  cause  all  effects  and 
securities '  held  by  them,  or  by  the  as- 
sociation, to  be  collected,  or  converted 
into  money,  and  all. the  property  td  be 
converted  into  money,  by  sale  or  other- 

'  wise,  as  fast  as  practicable ;  and 
should,  from  time  to  time,  declare  and 
pay  to  the  shareholders  dividends  on 
the  capital  stock,  until  all  the  property 
and  effects  of  the  association  should  be 
divided  among  the  stockholders ;  Held, 
that  although  it  might  not  be  for  the 
interest  of  all  the  shareholders,  or  even 
of  a  majority  of  them,  to  have  the  prop- 
erty and  effects  of  the  association  con- 
verted into  money,  and  distributed,  at 
the  time  specified  in  the  articjes  of  as- 
sociation, yet,  if  any  of  the  sharehold- 
ers desired  to  have  it  done  for  theii 
benefit,  they  had  a  right  to  insist  thai 
the  written  contract  should  be  carried 
into  effect,  according  to  its  spirit  and 
intent,  without  any  unreasonable  de- 
lay.    Mann  v.  Butler  and  others,  362 

3.  Held  also,  that  if  the  lands  could  not 
be  disposed  of  for  cash,  at  private  sale, 
the  trustees  shoula  sell  them  at  auc- 
tion ;  after  giving  reasonable  notice  to 
the  shareholders,  so  that  they  might 
attend  the  sale  and  see  that  the  prop- 
erly was  not  sold  below  its  cash  value. 
And  that  the  same  disposition  should 
be  made  of  the  bonds  and  mortgages, 
and  other  securities,  if  they  could  nol 
be  collected,  or  sold  at  private  sale, 
within  a  reasonable  time,  ii 


IND 


ATTORNEYS. 


1-  The  provisions  of  the  statute  making  it 
a  criminal  offence  for  an  attorney, 
counsellor  or  solicitor  to  buy  any  bond, 
bill,  or  other  chose  in  action  for  the 
purpose  of  bringing  a  suit  thereon,  ap- 
plies to  the  purchase  of  a  chose  in  ac- 
tion for  the  purpose  of  instituting  a  suit 
thereon  in  equity,  as  well  as  to  a  pur- 
chase in  order  to  bring  a  suit  thereon 
at  law.    Baldwin  v.  Latson,  306 

S.  In  the  court  of  chancery,  the  suit  upon 
a  chose  in  action  must  be  brought  in 
the  name  of  the  real  owner  thereof. 
And  if  it  has  been  purchased  in  viola- 
tion of  the  positive  prohibition  of  a  stat- 
ute, the  only  defence  which  can  be  set 
up  in  that  court,  founded  upon  such 
prohibition,  is  that  the  title  to  the  chose 
in  action  did  not  pass  to  the  complain- 
ant, by  the  illegal'  purchase  and  the 
assignment  to  him.  ib 

3.  The  object  of  the  statute  prohibiting 
the  purchase  of  choses  in  action,  by 
attorneys,  &.c.  for  the  purpose  of  bring- 
ing suits  thereon,  was  to  prevent  attor- 
neys and  solicitors  from  piirchasing 
debts  or  other  things  in  action,  in  or- 
der to  obtain  costs  by  prosecuting  the 
same.  It  was  not  intended  to  prevent 
such  a  purchase  for  the  honest  purpose 
of  protecting  some  other  important 
right  of  the  assignee.  ib 


B 

BANKING. 

,  The  sixth  section  of  the  title  of  the 
revised  statutes  relative  to  unauthorized 
banking,  applies  to  foreign  as  well  as 
to  domestic  corporations.  And  foreign 
corporations  are  still  prohibited  from 
keeping  any  office  in  this  state  for  the 
purpose  of  receiving  deposits,  or  for 
discounting  notes  or  bills.  Taylor  v. 
Bruen,  301 

2.  Where  such  a  corporation  authorizes 
one  of  its  officers,  or  an  agent,  to  at- 
tend from  time  to  time  at  certain 
known  places  in  this  state,  for  tlie 
purpose  of  receiving  deposits  or  for  the 
purpose  of  discounting  notes  or  bills, 
with  the  funds  of  the  corporation,  and 
for  its  benefit,  Kuch  known  places  of 
attendance  are  to  be  considered  as  of- 
fices of  discount  and  deposit,  of  the 
corporation,  illegally  kept  for  the  pur- 
poMs  prohibited  by  thr  statute.         ib 

ToL.  II.  84 
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3.  And  the  officer  or  agent  of  a  foreign 
corporation  who  thus  carries  on  the 
business  of  discounting  notes  and  bills 
in  this  state,  with  the  funds  of  such 
corporation,  and  for  its  benefit,  renders 
himself  personally  liable  to  the  penal- 
ties prescribed  by  the  7th  section  of  the 
act  relative  to  unauthorized  banking,  ib 

4.  He  cannot,  therefore,  be  compelled  to 
make  a  discovery  of  such  violation  of 
the  statute,  to  aid  the  defence  in  a  suit 
at  law,  brought  in  his  own  name,  upon 
a  note  thus  discounted  by  him  as  the 
officer  or  agent  of  a  foreign  corpora- 
tion, ih 


BANKRUPT,  AND  BANKRUPT 
LAW. 

1.  Effect  of  proving  a  debt  against  bank- 
rupt. 

i.  A  judgment  creditor,  by  coming  in  and 
proving  his  judgment,  as  a  debt,  under 
proceedings  in  bankruptcy,  against  hia 
debtor,  precludes  himself  from  proceed- 
ing farther  in  a  creditoi's  suit  against 
the  debtor,  or  against  his  estate  which 
has  been  iicquired  subsequent  to  the 
decree  in  bankruptcy  ;  although  such 
proceedings  in  bankruptcy  do  not  re- 
sult in  the  discharge  of  the  debtor. 
Haxtun  v.  Corse,  .506 

9.  Notwithstanding  the  general  language 
contained  in  the  5th  section  of  the 
bankrupt  act,  congress  did  not  intend 
that  the  proving  of  debts,  by  creditors, 
under  the  proceedings  in  bankruptcy, 
should  be  an  absolute  abandonment  of 
all  claim  against  the  future  acquisitions 
of  their  debtor,  where  his  discharge  is 
refused,  or  where  it  is  void  for  any  of 
the  frauds  specified  in  the  act ;  but 
merely  that  the  proving  of  debts  under 
the  decree  should  be  considered  as  a 
waiver  of  the  right  of  the  creditors  to 
institute  any  suits  or  proceedings,  either 
at  law  or  equity,  which  are  in  any  way 
inconsistent  with  the  election  of  such 
creditors  to  obtain  satisfaction  of  their 
debts  out  of  the  property  of  the  bank- 
rupt, under  the  decree  ;  and  a  consent 
to  be  bound  by  the  discharge,  in  caso 
the  bankrupt  should  obtain  one  which 
was  not  impeachable  for  fraud  or  wil- 
ful concealment  of  his  property  ib 

3.  This  construction  of  the  bankrupt  act 
will  protect  the  bankrupt  from  any 
proceedings  against  him,  either  at  law 
or  in  equity,  until  it  shall  be  finally  set- 
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tied  that  he  is  not  entitled  to  a  dis- 
charge. And  where  a  discharge  is 
granted,  it  will  likewise  protect  him 
affainst  the  claimsof  fiduciary  creditors, 
who  have  come  in  and  proved  their 
debts  under  the  decree  in  bankruptcy. 

ib 

4  And  it  seems  that  a  proper  construc- 
tion of  the  bankrupt  act  will  prevent 
foreign  creditors,  who  have  come  in 
and  proved  their  debts  under  the  pro- 
ceedings in  bankruptcy,  from,  institu- 
ting suits  in  another  country  against  a 
discharged  bankrupt ;  if  his  discharge 
was  not  obtained  fraudulently.         ib 

d.  But  it  will  not  deprive  creditors  who 
have  come  in  and  proved  their  debts, 
and  who  have  successfully  resisted  the 
discharge  of  the  fraudulent  bankrupt, 
of  all  claim  to  his  future  acquisitions 
Nor  will  it  deprive  them  of  the  right, 
which  is  given  under  the  4th  section 
of  the  act,  to  impeach  the  discharge 
for  fraud  or  wilful  concealment  of 
property,  where  such  fraud  is  discover- 
ed after  the  discharge  has  been  obtain- 
ed ;  if  the  creditors  have  not  litigated 
the  question  of  fraud,  upon  the  proceed- 
ings in  bankruptcy,  so  as  to  be  estop- 
ped, by  the  decision  of  the  court  or 
jury,  from  setting  up  the  same  matter 
again.  ib 

6.  Where  a  creditor's  bill  against  a  bank- 
rupt, founded'  upon  a  judgment  recov- 
ered previous  to  the  decree  in  bank- 
ruptcy, was  filed  subsequent  to  such 
decree,  and  before  the  creditor  came  in 
and  proved  his  debt  under  the  proceed- 
ings in  bankruptcy,  and  where,  at  the 
time  such  debt  was  proved,  the  appli- 
cation for  the  discharge  of  the  bankrupt 
was  still  pending  and  undeteimined  ; 
Held  that  it  would  be  inconsistent  with 
the  intent  and  meaning  of  the  5th  sec- 
tion of  the  bankrupt  act,  for  the  com- 
plainant to  retain  the  lien  he  had 
acquired  upon  the  property  of  the  bank- 
rupt, by  the  filipg  of  his  creditor's  bill ; 
so  as  to  enable  him  to  prosecute  that 
suit  to  effect  if  the  discharge  should 
be  subsequently  denied.  ib 

7.  The  5th  section  of  the  bankrupt  act 
does  not  merely  suspend  suits,  com- 
menced against  thq  bankrupt,  in  the 
situation  in  which  they  are  at  the  time 
the  creditors  come  m  and  prove  their 
debts  under  the  proceedings  in  bank- 
ruptcy ;  but  all  proceedings  which 
have  been  commenced  previous  to  that 
time  are  absolutely  relinquished,  sur- 


rendered, and  discontinued,  bj  the 
mere  act  of  proving  the  debt  for  th« 
recovery  of  which  such  proceediaga 
were  instituted.  it 

S.  Future  acquisitions. 

!.  Under  the  English  bankrupt  laws,  all 
the  future  acquisitions  of  the  bankrupt, 
down  to  the  lime  of  the  obtaining  of 
his  certificate,  or  discharge,  belong  to  . 
his  assignees  ;  for  the  tenefit  of  hia 
creditors  who  have  come  in  under  the 
commission  and  proved  their  debts, 
until  such  creditors  are  fully  paid.  But 
under  the  late  United  States  bankrupt 
law,  the  assignee  is  only  entitled  to 
property  which  the  bankrupt  owned, 
or  had  an  interest  in,  at  the  time  of  the 
decree  declaring  him  a  bankrupt ;  al- 
though such  bankrupt  fails  to  obtain  a 
discharge.  Hi 

See  also  supra,  5. 

3.  Rights  of  assignees. 

9.  Assignees  in  bankruptcy  do  not  take 
the  whole  legal  title  in  the  bankrupt's 
property,  as  heirs  and  executors  do. 
Nothing  vests  in  them,  even  at  law, 
but  such  estate  as  the  bankrupt  had  a 
beneficial  as  well  as  a  legal  interest 
in  ;  and  which  interest  is  to  be  applied, 
by  the  assignees,  for  the  payment  of 
the  debts  of  the  bankrupt.  Ontario 
Bank  v.  Mumford,  596 

See  Assignor  and  Assignee,  3, 4,  6. 


BILL  OF  DISCOVERY. 

1.  Where  a  simple  bill  of  discovery,  in 
aid  of  a  suit  at  law,  shows  that  the 
complainant  has  a  good  cause  of  ac- 

•  tion  against  the  defendant  in  the  ac- 
tion at  law,  and  that  the  discovery 
sought  for  is  material  to  enable  the 
complainant  to  succeed  in  such  action, 
it  is  not  necessary,  except  for  the  pur- 
pose of  obtaining  an  injunction,  for  the 
complainant  to  allege  in  his  bill  that 
ho  cannot  establish  his  right  at  law 
without  a  discovery  from  the  defen- 
dant.    Vance  v.  Andrews,  370 

2.  The  filing  of  a  bill  of  discoveiy  in  aid 
of  a  suit  at  law  is  justifiable,  where 
the  costs  of  such  bill  will  probably  be 
less  than  the  expense  of  executing  a 
commission,  in  a  foreign  country,  to 
prove  the  facts  of  which  a  discorerj 
IS  sought.  tf 


^  A  defendant  in  a  bil  of  discovery,  in 
aid  of  an  action  at  law  for  the  recov- 
ery of  a  debt,  cannot  plead  payment 
bf  the  debt,  before  the  commencement 
of  the  action  at  law,  in  bar  of  the  dis- 
covery sought  by  the  complainant's 
bill.  For  that  would  transfer  the  tri- 
al of  the  action  at  law  to  the  court  of 
chancery  ;  and  that  too  without  the 
power  of  deciding  the  case  here,  if  the 
plea  turned  out  to  be  untrue.  Sperry 
,  V.  Miller,  632 

4.  Where  a  defendant  in  a  suit  at  law 
applies  to  the  attorney  of  the  plaintifT, 
for  a  discovery,  he  should  at  least  state 
to  the  attorney  the  material  fact  which 
he  wishes  his  client  to  admit,  to  save 
the  necessity  of  a  bill  of  discovery. 
And  if  the  attorney  does  not  possess 
the  information  necessary  to  enable 
him  to  n-ake  the  admission,  the  defen- 
dant should  request  him  to  communi- 
c'ate  vjitb  his  client  and  obtain  such 
admi^ion  from  him  ;  and  should  then 
wait  a  reasonable  time  to  enable  the 
attorney  to  obtain  such  admission  from 
his  client.    Deas  v.  Haivie,  448 

5.  The  defendant,  in  an  action  at  law, 
cannot  file  a  bill  in  chancery  to  obtain 
from  his  adversary  a  discovery  of  the 
nature  and  grounds  of  the  claim  to 
recover  against  him  in  that  action,  to 
enable  him  to  judge  whether  he  has 
any  defence.  But  the  cotnplainant 
must  state,  in  his  bill,  the  facts  which 
^ist,  and  which  he  supposes  will  con- 
stitute a  good  defence  to  such  action ; 
so  that  the  court  may  see  that  if  the 
facts,  of  which  a  discovery  is  sought, 
are  admitted  by  the  answer,  they  will 
assist  in  establishing  the  defence  sta- 
ted in  the  bill.  ib 

6.  The  defendant  in  a  suit  at  law  brought 
against  him  as  acceptor  of  a  bill  of  ex- 
change, by  the  payee  of  such  bill,  is 
not  entitled  to  a  disco  rery,  from  the 
plaintiff,  as  to  the  genuineness  of  the 
acceptance,  upon  a  bill  which  charges, 
upon  information  and  belief,  that  such 
at  (wptance  is  a  forgery.  ib 

See  Costs,  5,  6,  7. 
Injunction,  10. 
j  orisdiction,  17,  18. 


BILLS  OF  EXCHANGE. 

1   The  endorser  of  a  draft,  who  has  paid 
ir  secured  the  amount  thereof    o  the 
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endorsee,  and  has  taken  a  transfer  of 
the  draft,  has  a  right  to  sue  the  accep- 
tor, and  to  recover,  for  hia  own  use, 
the  same  amount  which  the  endorses 
could  have  recovered  in  a  suit  upon 
the  acceptance.    /)eo«  v.  Harvie,  448 

2.  It  is  immaterial,  in  such  a  case,  wheth- 
er the  endorser,  on  procuring  the  trans- 
fer of  the  draft  and  acceptance,  has 
paid  the  endorsee  the  amount  thereof, 
or  has  given  hira  security  for  such  pay- 
ment ib 

3.  So  if  the  endorsee  has  relinquished  hia 
claim  upon  such  acceptance,  to  the 
endorser,  for  a  mere  nominal  consider- 
ation, that  circumstance  will  not  vary 
the  amount  of  the  recovery  in  an  ac- 
tion brought  by  the  endorser  against 
the  acceptor.  ib 


BOND. 

See  Alteration  of  Instruments. 
Assignor  and  Assignee,  3,6,7. 
Executors  and   Administrators', 
17. 

REOEIVEil,  1. 
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CASES  OVERRULED,  QUES- 
TIONED, COMMENTED  ON, 
AND  EXPLAINED. 

1.  The  case  of  Gfuion  v.  Knapp,  (6 
Paige's  Rep.  35,)  explained.  Stuy- 
vesant  v.  Hall,  151 

a,  The  cases  of  The  People  v.  Abelt,  (3 
HiWs  Rep.  109,)  and  Berihelon  v. 
B  'tis,  (4  Id.  577,)  commented  upon. 
S^mr  V.  Wiirdell,  291 

3.  Wood  V.  Bolard  and  al  (8  Paige't 
Rep.  556,)  explained.  ib 

4.  The  case  of  Hall  v.  Gird,  (7  Hill's 
Rep.  586,)  commented  on.  Baldwin 
V.  Latsori,  306 

5.  The  case  of  Many  v.  The  Beehman 
Iron  Company,  (9  Paige's  Rep.  188,1 
explained,  and  limited.    Hall  v.  Reed, 

500 

6.  The  decision  of  the  Hi^liitt  court  of 
the  United  Stat^-s  for  I  he  southern  di» 
trict  of  Ncw-Y  irk,  in  the  Matter  aj 


f568 


INDEX. 


King,  (5  Law  Rep.  320,)  that  credi- 
tors could  not  file  objections  anJ  con- 
test the  bankrupt's  right  to  a  discharge, 
without  having  come  in  and  proved 
their  debts  under  the  decree  in  bank- 
ruptcy, questioned,  and  its  correctness 
doubted.    Haxtun  v.  Corse,  506 

7.  The  case  of  Johnson  v.  Gere,  (2  John. 
Ch.  Rep.  546,)  commented  upon  ;  and 
the  decision,  as  leported,  questioned. 
Miller  V  Avery,  583 


CERTIFICATE. 

See  Appeal,  6. 
Custom,  1. 
Deed. 


CHANCELLOR. 

1  The  constitution  having  given  to  par- 
ties an  appeal  to  the  chancellor  from 
all  inferior  equity  tribunals,  and  the 
legislature  not  having  made  any  pro- 
vision authorizing  any  other  person  to 
sit  for  him  in  a  case  vt^here  he  is  rela- 
ted to  one  of  the  parties,  the  chancel- 
lor is  bound  to  bear  an  appeal,  even 
where  a  near  relative  is  personally  in- 
terested therein.  Matter  of  Leefe  and 
wife,  39 

2.  The  provision  of  the  statute,  prohibit- 
ing any  judge  from  sitting,  where  he 
is  related  to  either  of  the  parties,  is 
controlled  by  the  constitution,  as  the 
paramount  law.  ib 


f;OMMERCIAL  CONTRACTS. 
flee  Custom,  2  to  5. 

COMMISSIONS. 

See  Executors,  &c.  27,  28. 

COMMITTEE. ; 
See  Idiots  and  Lunatics,  6. 

CONSIDERATION. 
See  Deed,  1 ,  S. 


CONTEMIT. 


Without  a  previous  order  of  the  court, 
directing  a  husband  to  pay  theamounl 
to  be  allowed  for  alimony,  he  cannot 
be  brought  into  contempt  for  not  pay. 
ing  the  alimony  6xed  by  the  master 
Gerard  v.  Gerard,  73 


CONTINGENT  INTERESTS. 

1.  Where  a  contingent  interest  in  per- 
sonal estate  is  not  legally  and  eiFectu- 
ally  disposed  of  by  the  will  of  the 
testator,  it  belongs  to  the  personal  re. 
presentatives  of  those  who  were  hid 
next  of  kin  at  the  time  of  his  death, 
and  not  to  those  who  are  the  next  of 
kin  at  the  time  of  the  happening  of  the 
contingency  upon  which  the  intestacy, 
as  to  that  contingent  interest,  depends 
Matter  of  Kane  and  others,  37 

2.  The  surviving  husband  of  a  niece, 
who  was  the  next  of  kin  of  the  testa- 
tor at  his  death  and  during  her  cover- 
ture, and  not  the  children  or  next  of 
kin  of  the  deceased  niece,  who  were  the 
nearest  of  kin  to  the  testator  at  tho 
time  of  the  happening  of  the  contin- 
gency, is  entitled  to  a  contingent  in- 
terest in  the  personal  estate  of  such 
testator  not  effectually  disposed  of  by 
the  will.  it 

3.  The  contingent  right  which  a  person 
has  in  the  estate  of  another,  arising 
from  the  chance  that  he  may  be  enti- 
tled to  a  share  in  such  estate,  as  one 
of  the  next  of  kin  of  the  owner  thereof, 
should  he  outlive  him,, is  only  a  bare 
possibility,  unaccompanied  by  any  in- 
terest during  the  life  of  such  owner  ; 
and  it  cannot  be  reached  by  a  credi- 
tor's bill.     Smith  v.  Kearney,        533 


COSTS. 

1.  Of  exceptiotis. 

I,  A  complainant  took  three  exceptionn 
to  the  defendant's  answer,  for  imperti 
nence,  all  of  which  were  referred,  and 
the  master  disallowed  the  first  excep- 
tion, and  allowed  the  second  and  third. 
Neither  party  having  excepted  to  the 
master's  report,  the  usual,  order  was 
entered  to  expunge  tho  impertinent 
matter  embraced  in  the  second  and 
third  exceptions,  and  for  the  payment, 
by  the  defendant,  of  the  costs  of  '.hosa 
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exceptions.  Held  that  the  complain- 
ant was  entitled  to  costs,  of  the  two 
exceptions  allowed,  which  had  accrued 
previous  to  the  entry  of  the  order  to 
refer  the  exceptions,  and  to  the  costs 
of  the  order  to  expunge  the  imperti- 
nent matter,  and  the  costs  of  other  pro- 
ceedings upon  the  master's  report 
subsequent  to  the  filing  of  such  report. 
Everson  v.  Hinds,  117 

2.  The  costs,  to  which  neither  party  is 
entitled,  as  against  the  other,  upon  a 
reference  of  exceptions,  unless  he  fi- 
nally succeeds  as  to  all  the  exceptions 
referred,  are  the  master's  fees  upon  the 
reference,  and  the  solicitor's  and  coun- 
sel fees,  and  other  expenses  between 
the  perfecting  of  the  exceptions  and 
the  filing  of  the  master's  report  on  the 
reference;  including  postages,  and 
other  disbursements..  ib 

3.  On  motions. 

3.  A  charge  for  attending  to  oppose  a 
motion,  pursuant  to  a  notice  from  the 
adverse  party,  is  allowable,  on  the  tax- 
ation of  costs,  although  the  motion  was 
not  heard  at  the  term  for  which  it  was 
noticed  ;  provided  it  was  put  over  up- 
on the  application  of  the  party  giving 
such  notice.  Aliter  where  the  hear- 
ing of  a  motion  is  postponed  to  anoth- 
er term  upon  the  application  of  the 
opposing  party.     Pentz  v.  Hawley, 

552 

3.  In  foreclosure  suits. 

i.  Even  in  cases  where  the  defendant, 
in  a  suit  to  foreclose  a  mortgage,  has 
not  delayed  the  proceedings  and  in- 
creased the  costs,  by  an  improper  de- 
fence, the  necessary  expenses  of  the 
suit,  as  well  as  of  the  master's  sale,  are 
to  be  deducted  out  of  the  proceeds  of 
the  mortgaged  premises ;  thereby  ren- 
dering the  mortgagor,  in  effect,  liable 
for  those  costs  and  expenses,  if  the 
proceeds  of  the  sale  are  not  sufficient 
to  pay  the  whple  debt  for  which  he  is 
■personally  liable.  And  where  the 
mortgagor  sets  up  an  unfounded  de- 
fence, and  thus  delays  the  proceedings, 
it  is  proper  to  charge  him  personally 
with  the  costs  ;  instead  of  taking  them 
out  of  the  proceeds  of  the  mortgaged 
premises,  which  in  equity  belong  to 
the  complainant  or  to  other  persona 
holding  incumbrances  upon  the  prem- 
ises    Jones  V.  Phelps,  440 

i    Or.  a  bill  of  discovery. 
i    It  is  a  general  rule  that  the  complain- 
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ant,  in  a  bill  of  discovery,  must  pay 
the  costs  of  the  defendant  Deas  v 
Harvie,  448 

6  The  exception  to  this  rule  is,  whern 
the  complainant  shows  that  he  has  ap- 
plied to  the  defendant  to  admit  some 
fact,  material  to  the  defence  of  the 
complainant  in  the  suit  at  law,  which 
the  defendant  in  the  bill  of  discovery 
refuses  to  admit ;  but  which  he  after- 
wards admits  by  his  answer  to  the  bill. 

ih 

7.  Where  no  application  for  a  discovery 
is  made  to  the  defendant  himself,  pre 
vious  to  filing  a  bill  of  difcovery 
against  him,  and  the  only  application 
made  is  to  his  attorney,  who  has  no 
information  on  the  subject  except  what 
he  has  communicated  to  the  complain- 
ant's attorney,  it  is  not  sufficient  to 
excuse  the  complainant  in  the  bill  of 
discovery  from  the  payment  of  costs. 


5.  Upon  applications  to  surrogate. 

8.  The  costs  of  the  application  to  the 
surrogate  for  an  order  upon  an  execu- 
tor to  give  security,  are ,  properly 
chargeable  upon  the  fund  which  is  to 
come  to  the  hands  of  the  executor,  and 
not  upon  the  petitioner  personally. 
Nor  should  such  costs  be  charged  up- 
on the  executor  personally.  Holmes  v. 
Cock,  42li 

6.  Retaxation. 

9.  It  is  not  a  proper  ground  for  granting 
a  retaxation  of  costs,  in  behalf  of  a 
party  who  has  appeared  and  opposed 
particular  items  in  the  bill,  that  the 
taxing  officer  has,  by  inadvertence, 
erroneously  allowed  an  item  which 
was  not  objected  to  before  him.  Pent! 
V.  Hawley,  552 

10.  The  party  applying  for  a  retaxation 
of  costs  will  be  charged  with  the  costs 
of  opposing  his  application,  where  he 
dues  not  succeed  in  obtaining  a  retax- 
ation as  to  any  one  of  the  items  object- 
ed to  before  the  taxing  officer.  it 


11.  But  the  court  will  not  permit  a  pa 
ty  to  retain,  in  his  bill,  charges  which 
are  clearly  improper  to  be  retained 
although  no  objection  was   made  ta 
them  before  the  taxing  officer.  U 
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COVENANT. 


J  Under  the  provisions  of  the  revise,!] 
Btatutes,  there  is  no  implied  covenant 
for  the  payment  of  a  debt  which  is  sc- 
cured  by  mortgage  upon  real  estate. 
On  the  contrary,  the  statute  declares 
that  where  there  is  no  express  covenant 
for  such  payment  contained  in  the 
mortgage,  and  no  bond  or  other  sepa- 
rate instrument  to  secare  such  payment 
has  been  given,  the  remedies  of  the 
mortgagee  shall  be  confined  to  the 
lands  mentioned  in  the  mortgage. 
Hone  v.  Fisher,  559 

S.  No  covenant  can  now  be  implied  in 
any  conveyance,  of  real  estate,  which 
has  been  executed  since  the  revised 
statutes,  whether  such  conveyance 
contains  special  covenants  or  not.    ib 

See  Husband  and  Wife,  6. 
Mortgage,  9,  10. 


COVERTURE. 

See  Ejectment. 

CREDITOR'S  BILL. 
1.  What  may  be  reached  by. 

.  Where  a  person  is  entitled,  under  a 
will,  to  an  annuity  for  life,  payable 
semi-annually,  out  of  the  income  of 
real  and  personal  estate  in  the  hands 
of  trustees,  his  interest  in  such  annui- 
ty, beyond  what  is  necessary  for  the 
support  of  himself  and  his  family,  may, 
under>  the  provisipns  of  the  revised 
statutes,  be  readied  by  a  creditor's 
bill,  and  applied  to  the  payment  of  his 
debts.     Sillick  v.  Mason,  79 

t.  The  contingent  right  which  a  person 
has  in  the  estate  of  another,  arising 
from  the  rhance  that  he  may  be  enti- 
tled to  a  share  in  such  estate,  as  one 
of  the  next  of  kin  of  the  owner  thereof, 
should  he  outlive  him,  is  only  a  bare 
possibility,  unaccompanied  by  any  in- 
terest during  the  life  of  such  owner ; 
and  it  cannot  be  reached  by  a  creditor's 
bill.     Smith  v.  Kearney,  533 

2.  Motion  for  receiver- 

t.  It  is  no  objection  to  a  motion  for  a 
receiver,  and  to  an  order  for  the  ex- 
amination of  the  defendant  on  oath 
before  the  master  in  a  creditor's  suit, 


that  an  answer  ujon  the  oath  of  the 
defendant  is  waived,  by  the  bill.  Root 
v.  Safford,  S.9 


CROSS  BILL. 

Who  may  file  a  cross-bill.     Whitbeck  v 
Edgar,  lOi. 


CUSTOM. 

1.  How  far  custom  and  usage  may  be 
applied  to  the  construction  of  statutes 
respecting  the  proof  and  acknowledg- 
ment of  deeds,  and  to  the  form  of  the 
certificate  of  acknowledgment  Mer- 
iam  V.  Harsen,  232 

2.  The  defendant  imported  into  New- 
York  a  quantity  of  spelter,  upon  which 
the  collector  claimed  and  received  a 
duty  of  20  per  cent  ad  valorem  ;  which 
spelter  was  not  a  dutiable  article,  be- 
ing included  in  the  class  of  articles 
exempted  from  the  payment  of  duties, 
under  a  diiferent  name.  He  subse- 
quently sold  such  spelter  to  the  com- 
plainant, at  long  price,  which  by  cus- 
tom was  a  sale  of  the  vendor's  right 
of  debenture,  where  such  right  existed. 
Afterwards,  while  the  spelter  remained 
in  the  hands  of  the  purchaser,  and  in  a 
situation  in  which  it  might  have  been 
exjiorted  with  the  benefit  of  drawback, 
had  it  been  a  dutiable  article,  the  sec- 
retary of  the  treasury  decided  that 
spelter  w.as  exempt  from  duty ;  and 
directed  all  duties  which  had  been  pre- 
viously received,  on  the  importation  ■ 
of  that  article,  to  be  refunded  to  the 
importers ;  in  pursuance  of  which  dc. 
cision  and  direction  the  defendant  re- 
ceived back  from  the  collector  the  20 
per  cent  duty,  which  had  been  paid  by 
him,  upon  tlie  importation  of  the  spel- 
ter in  question ;  although  the  plaintiff 
claimed  it  as  belonging  to  him ;  Held, 
that  the  duties  thus  refunded  belonged 
to  the  importer,  and  not  to  the  vendee 
of  the  article  on  which  duties  had  been 
wrongfully  charged  ;  and  that  such 
vendee  could  not  compel  the  defendant 
to  pay  the  refunded  duties  to  him, 
Moore  v.  Des  Arts,  636 

3.  Htld  also,  that  the  court  could  not, 
from  the  alleged  custom  of  trade  at 
New- York,  and  from  the  fact  that  the 
sale  was  at  long  price,  make  an  agree- 
ment for  the  vendor  that  the  verdee 
should  have  the  benefit  of  debenture 
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npon  a  sale  of  goods  which  were  by 
law  free  from  duty ;  or  an  agre6ine,nt 
that  if  the  vendor  should  succeed  in 
TBOovering  back  the  amount  wrong- 
fully received  by  the  collector,  for  du- 
ties, the  purchaser  should  be  entitled 
to  the  money  thus  recoyered.  ib 

L  Distinction  between  a  sale  at  ^long 
price,  and  a  sale  at  short  price,  accor- 
ding to  the  usages  of  trade  at  New- 
Yoris.  ib 

5  It  is  a  reasonable  presumption,  that 
those  who  are  dealing  in  articles  of 
commerce,  especially  those  who  pur- 
chase by  wholesale  from  the  importers, 
are  acquainted  with  the  different  names 
by  which  such  articles  are  known  to 
the  commercial  world.  ib 


D 

DAMAGES. 
See  Appeal,  10,  11. 

DEBTOR  AND  CREDITOR. 

. .  The  assignee  of  a  debtor's  property, 
under  the  16th,  17th,  and  18th  sections 
of  the  non-imprisonment  act  of  April, 
1831,  takes  such  property  as  a  trustee 
for  the  benefit  of  all  the  creditors  of  the 
assignor,  rateably ;  and  not  for  the  ex- 
clusive benefit  of  the  particular  creditor 
who  has  sued  out  a  warrant  against 
the  assignor ;  or  even  for  the  exclusive 
benefit  of  the  particular  class  of  cred- 
itors who  were  in  a  situation  to  sue  out 
a  warrant  against  him.  Spear  v. 
Warden,  391 

a.  The  act  to  abolish  imprisonment  for 
debt  is  based  upon  the  principle  that 
equality  among  creditors  is  equity,  in 
the  case  of  an  insolvent  debtor.  And 
the  fraudulent  debtor,  pending  the  pro- 
ceedings against  him,  by  one  or  more 
creditors,  for  an  actual  or  .ntended 
fraud,  is  not  permitted  to  assign  or  dis- 
pose of  his  property,  or  any  part  of  it, 
for  the  purpose,  or  with  a  view,  to  give 
a  preference  to  other  creditors.         ib 

3  But  he  is  entitled  to  a  discharge  from 
imprisonment  upon  his  paying,  or  se- 
curing the  payment  of  the  creditors 
*Tio  have  proceeded  against  him  ;  or 
giving  security  to  retain  his  property  in 
Its  then  situation,  until  they  have  had 


a  reasonable  time  to  exhaust  their  rem- 
edies at  law,  and  to  file  a  creditor's 
bill  to  reach  his  property  ;  or  upon  his 
making  an  assignment  of  his  property 
to  such  assignee  as  may  be  appointed, 
for  that  purpose,  by  the  judge  before 
whom  the  proceedings  are  had,  for  the 
benefit  of  all  the  creditors  rateably.  ib 

4.  It  is  not  a  fraud  upon  the  act,  it  seems, 
for  the  debtor,  pending  the  proceedings 
against  him,  to  make  a  general  assign- 
ment of  all  his  property,  with  proper 
inventories  showing  the  particulars 
thereof,  and  the  names  of  his  creditors, 
with  the  amounts  due  to  them  respec- 
tively, to  a  proper  and  respnnsible  as- 
signee, for  the  benefit  of  all  his  cred- 
itors rateably ;  and  giving  to  such 
assignee  the  same  authority  to  convert 
the  property  into  money  and  to  apply 
it  to  th«J  payment  of  his  debts,  and  for 
the  same  compensation  to  which  an 
assignee  appointed  under  the  act  would 
be  entitled.  ib 

5.  But  any  other  disposition  of  his  prop- 
erty would  be  a  fraud  upon  the  act , 
and  would  render  the  assignment  void 
as  against  the  prosecuting  creditor. 
And  the  debtor  who  has  been  guilty 
of  such  a  fraud  ought  not  to  be  dis- 
charged from  imprisonment,  upon  ma- 
king a  mere  formal  assignment  of  his 
property,  after  having  committed  such 
a  fraud  upon  the  rights  of  the  prosecu- 
ting creditor.  ib 

6.  Creditors  by  judgment  merely  cannot 
file  a  bill  in  the  court  of  chancery  to 
set  aside  an  assignment,  by  the  judg- 
ment debtor,  which  is  subsequent  to  the 
lien  of  their  judgment,  upon  the  as- 
signed properly,  even  thougl)  it  were 
intended  to  defraud  them.  For  if  such 
an  assignment  embraces  real  estate 
upon  which  the  judgment  is  a  lien,  it 
will  not  prevent  the  judgment  creditor 
from  selling  the  property  under  execu- 
tipn  upon  his  judgment,  which  judg- 
ment, upon  its  face,  overreaches  the 
assignment.  And  as  respects  personal 
property,  judgment  creditors  cannot  file 
a  bill  to  set  aside  an  assignment  there- 
of, until  an  execution  has  been  iiisued, 
so  as  to  create  a  lien.  it 


DEBT 

1.  What  is  the  primary  Jund  for  the  pay- 
ment  of. 

1.  A  person  having  a  judgment  of  $400 
against  L ,  who  subsequently  died,  filen 
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a  bill  against  F.  and  the  administratrix 
of  his  deceased  debtor,  for  the  purpose 
,  of  reaching  certain  real  estate  which, 
as  the  bill  alleged,  L.  had  purchased 
and  taken  a  conveyance  for,  in  the 
name  of  F. ;  but  in  fact  for  his  own 
use  and  benefit.  The  bill  also  alleged 
that  L.,  in  his  lifetime,  confessed  a 
fraudulent  judgment  to  F.,  which  was 
prior  to  the  complainant's  judgment, 
and  that  the  administratrix  of  L.  had 
paid  or  applied  his  personal  estate, 
amounting  to  $10,000,  to  the  payment 
of  the  judgment  of  F.,  knowing  that 
such  judgment  was  fraudulent.  And 
the  complainant  prayed  for  an  account, 
against  the  administratrix,  of  the  ad- 
ministration of  the  estate  of  L.,  and  for 
an  account,  against  the  defendant  F., 
of  the  moneys  and  property  which  he 
had  received  from  the  administratrix, 
in  payment  of  the  fraudulent  judgment; 
and  that  the  defendants,  or  one  of 
them,  might  pay  the  amount  due  on 
thecomplainant*sjudgment,  with  costs; 
Held,  that  the  bill  was  multifarious. 
Jackson  v.  Forrest,  576 

S.  Held  also,  that  the  creditor  had  no 
right  to  follow  the  personal  estate  of 
the  debtor  into  the  hands  of  a  third 
person,  to  whom  it  was  alleged  the  ad- 
ministratrix had  paid  it  in  her  own 
wrong  ;  without  showing  that  the  ad- 
ministratrix and  her  sureties  were  irre- 
sponsible, ib 

2.  Priority  of  payment. 

3.  The  fact  that  an  error,  which  occurred 
'11  the  docketing  of  a  judgment,  was 
the  error  of  the  clerk,  and  not  the  fraud 
of  the  judgment  creditor,  or  of  his  at- 
torney, will  not  authorize  the  court  of 
chancery  to  interfere,  to  deprive  another 
Judgment  creditor  of  his  legal  priority, 
if  he  has  obtained  one,  by  such  error. 
Buckan  v,  Sumner,  165 

See  Insolvent  Corporations. 


DECREE. 

1.  What  is  a  final  decree, 

I.  Where  a  decree  declared  that  the  com- 
plainants in  the  suit  were  entitled  to 
certain  premises,  and  to  the  rents  and 
profits  thereof,  after  satisfying  certain 
mortgages  thereon ;  and  ordered  a  re- 
ference to  a  master  to  take  an  account 
of  such  rents  and  profits ;  and  directed 
'hat  upon  the  coming  in  and  confirma- 


tion of  the  master's  re|)ort,  certain  oi 
the  defendants,  within  tiz  monthl 
thereafter,  should  pay  the  balance  re- 
ported against  them,  with  interest,  and 
that  the  defendants  should  convey  the 
premises  to  the  complainants,  under 
the  direction  of  the  master,  and  sur- 
render the  possession  to  them ;  and  no- 
thing was  said  in  the  decree  as  to  the 
costs  of  the  suit,  but  it  reserved  all  fur- 
ther and  consequential  directions  not 
inconsistent  with  that  decree,  with 
liberty  to  either  party  to  bring  the  cause 
to  hearing,  for  furlJier  directions,  on 
the  coming  in  of  the  master's  report ; 
Held,  that  so  far  as  related  to  the  pay- 
ment of  the  balance  which  should  be 
found  due'by  the  master,  and  so  far  as 
related  to  the  transfer  of  the  legal  title 
of  the  premises  to  the  complainants, 
and  the  surrender  of  the  possession,  the 
decree  was,  in  fact,  final.  But  that  in- 
asmuch as  the  question  of  costs  was 
not  disposed  of,  and  the  right  was  re- 
served to  the  parties  to  set  the  cause 
down  for  a  hearing  for  further  direc- 
tions, &c.,  it  was  an  mterlocntory  de- 
cree merely.   Williamson  v.  Field,  281 

2.  How  far  evidence,  and  against  whom, 

2.  The  13th  section  of  the  title  of  the  re- 
vised statutes  relative  to  the  sale  of  the 
real  estate  of  a  testator  or  intestate,  is 
not  applicable  to  a  decree  in  chancery 
against  administrators,  after  the  death 
of  their  intestate ;  so  as  to  make  such 
decree  conclusive  evidence  of  the  in. 
debtedness  of  the  decedent,  as  against 
the  heirs  and  other  persons  interested 
in  his  real  estate,  upon  a  proceeding 
before  the  surrogate  for  the  sale  of  sUch 
real  estate  to  pay  debts.  Wood  v.  By- 
ington,  387 

3.  But  a  decree  against  the  administra- 
tors is  conclusive  evidence  of  the  in- 
debtedness, as  against  them,  upon  the 
hearing  before  the  surrogate  on  the 
preliminary  order,  requiring  them  to 
«how  cause  why  they  should  not  be 
ordered  to  mortgage,  lease,  or  sell  the 
real  estate  of  the  intestate,  for  the  pay- 
ment of  his  debts.  ib 

4.  The  administrators  are  estopped,  by 
such  a  decree,  from  alleging  that  the 
debt  was  not  due  at  the  time  the  decree 
against  them  was  rendered;  or  from 
insisting  that  the  claim  of  the  creditor 
was  barred  by  the  statute  of  limita 
tions,  previous  to  the  commencement 
of  the  suit  in  which  the  decree  wat 
entered.  il 


&  A  decrelal  order  in  a  su!t  in  chancery, 
made  during  the  life  of  the  defendant 
in  such  suit,  establishing  a  partnership 
between  hin^and  the  complainant,  and 
directing  an  account  to  be  taken  be- 
tween them  in  reference  to  the  part- 
nership transactions,  is  conclusive 
evidence  against  the  heirs  of  such  de- 
fendant, as  well  as  against  his  personal 
representatives,  upon  a  proceeding  be- 
fore the  surrogate  for  the  sale  of  the 
real  estate  of  tlie  deceased  defendant, 
for  the  payment  of  his  debts — not  only 

'  of  the  existence  of  the  partnership,  but 
also  of  the  right  of  the  complainant  in 
that  suit  to  call  him  to  account ;  and 
also  that  such  right  was  not  barred  by 
the  lapse  of  lime  or  otherwise,  at  the 
time  such  decretal  order  was  made,  ib 

3.  How  affected  by  an  abatement  of 

the  suit. 

6  Although  a  suit  in  chancery  abates,  by 
the  death  of  one  of  the  parties,  after 
the  making  of  a  decretal  order  therein, 
directing  an  account  to  be^  taken  be- 
tween the  parties,  the  rights  established 
by  such  decretal  order  are  not  lost,  or 
impaired,  by  such  abatement  of  the 
suit.  ib 

4.  Regularity  of,  how  questioned  by 

a  purchaser. 

7  Where  a  purchaser  at  a  master's  sale, 
under  a  decree,  is  himself  a  party  to  the 
suit  in  which  the  decree  was  entered, 
he  cannot,  in  a  collateral  proceeding, 
raise  a  question  as  to  the  regularity  of 
the  decree.  If  the  decree  is  irregular, 
so  that  such  purchaser  will  not  get  a 
good  title  to  the  premises  purchased 
by  him,  his  remedy  is  to  apply  to  the 
court,  directly,  to  set  asidp  the  decree 
on  that  ground.    Concklin  v.  Hall,  136 

5.  Opening. 

8.  Terms  of.]  Where  a  decree  has  been 
taken  against  a  defendant,  for  want  of 
appearance,  after  a  personal  service  of 
the  subpoena,  the  court  is  authorized  to 
impose  such  terms  as  it  thinks  proper, 
upon  the  defendant,  as  a  condition  of 
opening  the  decree.  Gerard  v.  Ge- 
rard, 73 

"*  Thfrefore  it  may  require  the  husband, 
m  a  suit  against  him,  by  his  wife,  for  a 
divorce,  to  give  security  for  the  pay- 
ment of  ad  interim  alimony  to  her, 
pendente  lite,  as  well  as  an  allowance 
for  the  necessary  expenses  of  her  suit.  )7i 

YoL.  II.  85 
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10.  But  if  the  bill  is  taken  as  confessed 
against  the  defendant  as  an  absentee, 
without  an  actual  service  of  the  sub- 
poena, the  court  has  no  right  to  requim 
payment,  or  security  for  the  payment, 
of  any  thing  beyond  the  necessary 
costs  and  expenses  of  the  suit,  as  a 
condition  of  letting  him  in  to  defend ; 
provided  he  makes  his  application 
within  the  time  prescribed  by  the  stat- 
ute, ib 

1 1  A  regular  decree,  entered  by  default, 
will  not  be  opened  to  let  in  a  defence 
of  usury ;  without  an  offer  on  the  part 
of  the  defendant  to  waive  the  forfeiture, 
and  to  consent  to  a  decree  for  the  pay- 
ment of  what  is  equitably  due.  Watt 
V.  Watt,  371 

12.  Decrees  made  by  assistant  vice  chan- 
cellor.] Whether  the  chancellor  has 
any  power,  except  upon  appeal,  to  open 
a  regular  decree  made  by  the  assistant 
vice  chancellor  I  Quare.  Baldwin  v. 
Latson,  306 

6.  Setting  aside. 

See  FoRECLOsuitE  Suits,  15. 
Husband  and  Wife,  15. 


DEED. 

1.  Consideration. 

1.  The  actual  payment  of  the  nominal 
consideration  expressed  in  a  deed,  is 
not  necessary  to  *\ie  validity  of  such 
deed.  It  is  sufEi.  -nt  if  it  is  stated  in 
the  deed  to  have  been  paid,  as  the  con- 
sideration thereof.    Meriam  v.  Harsen, 

232 

2.  As  between  the  parties  to  a  convey- 
ance, where  a  mere  nominal  considera- 
tion is  expressed  in  such  conveyance 
for  the  purpose  of  supporting  it,  a  court 
ought  not  to  allow  proof  to  be  given  of 
the  non-payment  of  any  consideration, 
in  order  to  destroy  the  deed.  ib 

2.  Construction  of. 

3.  A.,  the  defendant,  the  owner  of,  a 
water  power  in  the  Seneca  river,  sold 
to  the  complainants,  for  the  use  of  their 
mills,  &c.  a  portion  of  such  water 
power,  and  conveyed  the  same  by  a 
deed  which  described  the  subject  mat- 
ter of  the  grant,  and  the  extent  of  the 
right  granted,  as  follows     "  All   and 
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angular  the  water  power,  water  rights, 
and  right  to  me  the  waters  of  the 
Seneca  river,  or  outlet,  for  hydraulic 
purposes,  particularly  described  as  fol- 
lows: being  part  of  the  water  power 
and  water  rights  belonging  and  apper- 
taining to  certain  lar.ds  lying  and  ijeing 
in  the  place  aforesaid,  on  the  south 
side  of  the  Seneca  river,  conveyed  by  C. 
to  tlie  said  A.,  to  which  lands  there  is 
now  appui;tenant  the  right  of  draw- 
ing, and  using  for  hydraulic  purposes, 
one  half  of  the  surplus  waters  of  the 
Seneca  river,  or  Cayuga  and  Seneca 
cnnal,  belonging  to  the  said  A.,  ex- 
cept (he  right  of  drawing  and  using 
sufficient  water  to  propel  two  run  of 
flouring  millstones,  as  conveyed  to  F. 
by  said  A.  And  the  grant  of  water 
power  and  water  rights,  hereby  intend- 
ed, is  the  right  of  drawing,  using, 
occupying  and  enjoying  forever,  for 
hydraulic  purpbses,  sufficient  of  the 
waters  of  the. said  Seneca  river,  or 
surplus  waters  of  the  said  canal,  so  as 
aforesaid  belonging  to  the  said  A.,  to 
propel  five  run  of  millstones  used  for 
flouring  wheat,  with  the  necessary 
machinery  attached  thereto,  by  the 
most  approved  wheels,  to  be  drawn, 
used,  arid  enjoyed,  upon  an  equality 
ofrightwiththree  otherlikerun  of  mill- 
stones, to  be  used  byihe  said  A,,  his  heirs 
and  assigns ;  which  said  five  run  and 
three  run  of  millstones  shall  have  pre- 
ference in  the  use  of  the  water  above 
described,  over  the  remaining  rights 
now  belonging  to  the  said  A."  The 
company  subsequently  acquired  the 
title  to  four-sixth  parts  of  the  privilege 
of  using  the  water  for  the  two  runs  of 
stones  which  had  previously  been  grant- 
ed by  A.  to  F. ;  and  an  inchoate  right 
to  the  other  two-sixth  parts  of  that  priv- 
ilege, under  a  sheriff's  sale  thereof, 
but  the  time  of  redemption  as  to  those 
two-sixlhs  had  not  expired.  Held, 
that  the  rights  of  the  parties,  under 
the  deed  of  conveyance,  and  the 
previous  grant  to  F.,  were  as  follows : 
That  the  two  run  power  previously 
granted  to  F.  must  be  first  satisfied. 
And  that  so  far  as  the  company  had 
acquired  that  water  power,  its  right 
to  use  it  was  exclusive  of  the  defen- 
dant A.  That  while  the  company,  or 
the  owner  of  the  other  two-sixths  of 
the  two  run  power,  were  in  the  use  of 
that  water  power,  the  defendant  was 
not  at  liberty  to  use  the  water,  or  to 
siiflfer  it  to  run  to  waste,  so  as  in  any 
way  to  interfere  with  or  impair  that 
fight.  The  Seneca  Woolltn  Mills  v. 
Tillman,  9 


.  Held  further,  thit  after  supplying 
that  two  run  power,  or  so  much  tnere- 
«if  aS'the  parties  owning  it  wished  to 
ose,  according  to  their  several  rights 
therein,  if  there  was  not  sufficient  sur- 
plus water,  on  that  side  of  the  river,  at 
the  upper  level,  to  propel  eight  runs  of 
millstones,  exclusive  of  the  half  of  the 
surplus  waters,  or  so  much  of  that 
half  as  was  actually  used  on  the  north 
side,  the  complainant  and  defendant 
must  participate  in  the  use  of  such 
surplus,  in  the  proportion  of  five  parts 
to  the  former  and  three  parts  to  the 
latter.  And  that  in  the  estimate  of 
the  water  power  used  by  each,  there 
must  be  included  so  much  of  the  sur- 
plus water  as  was  suffered  to  run  lo 
waste;  by  the  negligence  of  the  parties, 
respectively ;  or  by  their  suffering  the 
flumes  or  other  works  whicL  they 
were  severally  bound  to  repair,  to  be 
out  of  order.  ib 

.  Held  also,  that  in  no  event  had,  the 
defendant  the  right  to  use  more  than 
a  proportional  part  of  his  three  run 
water  power,  until  the  machinery  ol 
the  complainants  was  fully  supplied, 
to  the  extent  of  a  six  and  one-third 
run  power.  And  that  he  had  not  the 
right,  by  running  his  saw  mill  in  the 
night  time,  in  dry  seasons,  so  to  draw 
down  the  surplus  waters  of  the  upper 
level  as  not  to  leave,  for  the  complain- 
ants, their  proper  proportion  of  the  water, 
in  reference  to  the  number  of  hours 
in  the  day  that  the  water  power  was 
used  by  each.  But  that  neither  party 
had  any  right  to  complain  that  the 
other,  by  running  his  machinery  in  the 
night,  obtained  the  use  of  water  which 
would  otherwise  have  flowed  over  the 
dam  and  been  wasted ;  provided  the 
water  in  the  pond  was  not  drawn 
down  so  as  to  impair  its  use  during 
the  ordinary  hours  of  using  it  by  the 
other  party.  <6 


3.  What  passes  by. 

.  Where  several  tenants  in  common  of 
mere  life  estates  in  the  premises  hela 
in  common,  made  a  partition  of  such 
premises,  by  parol,  and  one  of  them 
afterwards  conveyed  the  lots  set  off  to 
him,  in  suf-h  partition,  in  fee,  with 
warranty,  and  subsequent  to  such  con- 
veyance acquired  an  undivided  interest 
in  the  remainder  in  fee  in  the  whole 
premises ;  Held,  that  his  grantees  ol 
the  part  of  the  premises  so  set  off  in 
severalty,  were  not  entitled  to  the  un- 
divided share  which  tbeir  grantor  had 
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thm  acquired  n.  those  portions  of  tlie 

premises  not  embraced  in  their  deed 

from  him.    Carpenter  v.  Schemerhorn, 

314 

4.  Proof  and  acknoaledgment. 

7.  A  substantial  compliance  with  the  re- 
quirements of  the  statutes  relative  to 
the  proof  or  acknowledgment  of  deeds 
is  sufficient ;  and  it  is  not  necessary 
that  tlie  certificate  of  the  acknowledg- 
ment should  be  in  the  precise  words 
used  in  the  statute.  Meriam  v.  Har- 
sen,  232 

B.  Held,  accordingly,  that  a  certificate 
which  stated  that,  a  feme  covert  ac- 
knowledged that  she  executed  a  deed 
without  any  fear,  threat,  or  compulsion 
of  her  husband,  was  a  sufficient  com- 
pliance with  a  statute  requiring  an  ac- 
knowledgment by  a  feme  covert  that 
she  executed  the  Ae&A  freely,  without 
any  fear  or  compulsion  of  her  hus- 
band, ib 

3.  The  viordfreely,  in  the  statute,  is  not 
used  in  a  sense  importing  that  the  wife, 
in  the  execution  of  the  deed,  should 
act  without  a  motive,  or  do  it  as  a  mere 
act  of  generosity,  without  any  hope  of 
present  or  future  benefit.  But  it  means 
that  she  has  executed  the  deed  without 
constraint  or  coercion,  or  fear  of  injury 
from  the  husband.  ib 

10.  How  far  custom  and  usage  may  be 
applied  to  the  construction  of  statutes 
respecting  the  proof  and  acknowledg- 
ment of  deeds,  and  to  the  form  of  the 
certificate  of  acknowledgment.         ib 

5.  Recording.     See  Recording  Acts. 

See  Alteration  of  Instruments. 
Master's  Deed. 


DEMURRER. 
See  Pleading,  8. 

DIS:!OVERY. 

K  defendant  is  not  bound  to  answer  or 
disclose  any  facts  showing  that  he  has 
been  guilty  of  any  act  for  which  he  is 
Nable  to  an  indictment,  or  which  can 
sobject  him  to  a  penalty,  or  forfeiture. 
lay  lor  r  Bruen,  301 

See  Bill  op  Discovery 


DIVORCE. 


1.  Whsre  a  bill  is  filed  by  ^e  hiisband 
against  his  wife  for  a  divorce,  on  the 
ground  of  adultery,  and  the  adultery  is 
deified  on  oath,  the  court  has  the  power 
to  direct  tne  husband  to  pay  her  a  spe- 
cified sum  for  her  travelling  expenses, 
and  board,  if  it  is  shown  that  her  hea  i;i 
is  such  as  to  render  it  apparently  ne  ■ 
cessary,  for  the  preservation  of  her  life 
that  she  should  spend  the  winter  in  a 
milder  climate.     Gerard  v.  Gerard,  72 

2.  It  is  not  a  matter  of  right,  under  all 
circumstances,  for  a  wife  who  has  com. 
menced  a  suit  for  a  divorce,  or  for  a 
separation,  to  require  the  court  to  direct 
an  allowance  to  be  paid  to  her,  by  the 
defendant,  for  the  purpose  of  defraying 
the  expenses  of  the  suit.  Nor  is  it  a 
matter  of  right  that  she  should  be  al- 
lowed her  ad  interim  alimony  in  all 
cases.  But  the  legislature  has  left  the 
allowance  of  both  to  the  sound  discre- 
tion of  the  court.    Jones  v.  Jones,  146 

3.  Where  it  is  probable,  however,  that  the 
wife  may  succeed — especially  in  a  suit 
for  a  divorce  on  the  ground  of  the  adul- 
tery of  the  k  usband — in  which  the  wife 
is  allowed  to  prosecute  in  her  own 
name,  and  where  it  appears  that  she  is 
entirely  destitute  of  the  means  of  car- 
rying on  her  suit,  it  is  almost  a  matter 
of  course  to  require  the  husband  to 
make  her  a  reasonable  allowance,  ac. 
cording  to  his  ability,  for  the  necessary 
expenses  of  the  suit  ib 

4.  It  is  also  a  matter  of  course,  in  such  a 
case,  to  require  the  husband  to  furnish 
her  with  the  necessary  clothing  and 
sustenance,  during  the  psndenoy  of  ths 
suit,  if  he  is  able  to  do  so  ib 

See  Husband  and  W  ife,  5. 


DUTIES. 

See  Custom 

E 

EASEMENT. 

1.  An  agreement  made  by  a  rail-road 
company,  with  a  person  owning  land 
adjacent  to  the  rail-road,  to  establish 
and   maintain   a   permanent  turnoul 
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track,  and  stopping  flaee,  at  a  particu- 
lar point,  in  the  neighborliood  of  his 
property,  and  to  stop  there  with  the 
freight  trains  and  passenger  cars  of  the 
company,  is,  in  substance,  the  grant  of 
an  easement,  or  servitude,  which  is  to 
be  binding  upon  the  property  of  the 
rail-road  company,  as  the  servient  ten- 
ement, for  the  benefit  of  the  owner  of 
such  adjacent  property,  and  of  all  those 
who  shall  succeed  hiin,  in  his  estate, 
as  owners  thereof.  And  such  an  agree- 
ment, to  be  \alid,  must  be  in  writing. 
Pitkin  V.  The  Long  Island  Rail-Road 
Company,  221 

2.  The  negative '  easement,  which  the 
owner  of  the  dominant  tenement  is  to 
acquire  l^y  such  an  agreement,  is  an 
incorporeal  hereditament ;  the  right  or 
title  to  which  can  only  pass  by  grant, 
or  deed  under  seal,  or  be  acquired  by 
prescription.  ib 

3.  The  provision  of  the  revised  statutes, 
declaring  that'  no  estate  or  interest  in 
lands,  or  any  trust  or  power  over  them, 
shall  be  created  or  granted,  except  by 
operation  of  law,  or  by  a  deed  or  con- 
veyance in  writing,  &c.  is  sufficiently 
broad  to  prevent  the  acquiring  of  an 
easement  in  land  by  a  verbal  agree- 
ment merely.  ib 


EJECTMENT. 

I.  Where  a  person  having  an  interest  in 
real  estate  is  under  a  disability  during 
her  lifetime,  by  reason  of  coverture, 
which  prevents  her  from  brL'/ging  an 
ejectment,  her  heirs  must  brmg  their 
suit  within  ten  years  after  her  death. 
Carpenter  V.  Sehermerhorn,  314 

&  If  one  of  such  heirs  is  also  a  feme  co- 
vert at  the  death  of  her  mother,  that 
circumstance  will  not  have  the  effijct 
to  extend  the  period  within  which  eject- 
ment must  be  brought.  For  the  law 
docs  not  allow  successive  disabilities  in 
different  persons,  taking  the  same  estate 
by  devise  or  descent  from  each  other,  ib 

Z-  The  provision  of  the  statute,  requiring 
suits  by  heirs  or  devisees,  for  the  recov- 
ery of  land,  to  be  brought  within  ten 
years,  applies  where  the  person  origin- 
aMy  entitled  to  sue  is  under  a  disability 
,  when  the  right  accrues,  and  dies  be- 
fore such  disability  terminates,  and  thus 
casts  the  same  estate,  by  devise  or  de- 
scent, upon  heirs  or  devisees ;  in  whieh 


case  the  heirs  or  devisets  mast  bnng 
their  suit  within  ten  years  after  the 
right  of  action  accrued  to  them.       it 


EQUITABLE  INTERESTO. 
See  Agreement,  2. 

ESTOPPEL. 

See  Husband  and  Wife,  6. 

EVICTION. 

A  verdict  for  the  plaintiff,  in  an  ejec  «- 
ment  suit,  not  followed  by  a  judgment, 
is  not  tantamount  to  an  eviction  of  ths 
tenant ;  when  the  question  as  to  th« 
effect  of  such  a  verdict  arises  between 
the  tenant  and  his  grantor  with  war- 
ranty.   Miller  v.  Avei'y,  583 

EVIDENCE. 

1.  To  authorize  a  party  to  produce,  at 
the  hearing,  documentary  evidenco 
which  is  not  made  an  exhibit  befors 
the  examiner,  nor  distinctly  referred  tu 
in  the  pleadings,  the  notice  of  intention 
to  make  use  of  such  evidence  should 
state  sufficient  of  the  substance  of  the 
document  intended  to  be  produced,  to 
enable  the  adverse  party  to  see  that  it 
is  evidence  of  some  fact  against  him. 
Miller  v.  Avery,  582 

2.  The  object  of  requiring  the  party  to 
give  notice  of  his  intention  to  use  doc- 
umentary evidence  upon  the  hearing, 
ten  days  before  the  closing  of  the  proofs 
is  to  enable  the  adverse  party  to  pro- 
duce evidence  before  the  examiner  to 
counteract  the  effect  of  the  documen- 
tary evidence  mentioned  in  the  notice, 

t6 

See  Decree,  2, 3,  4,  S 

SlJRROQATE,  13. 


EXAMINATION. 

1.  Of  defendant. 

1.  Where  a  defendant  is  examined  bv 
the  complainant  as  a  party  only.  In  ig 
merely  to  be  examined  as  against  him- 


aelf,  and  is  not  to  be  cross-examined  by 
hia  own  counsel.  But  if  the  complain- 
ant examines  him  as  a  witness  against 
his  co-defendant  also,  such  co-defen- 
dant is  entitled  to  cross-examine  him, 
as  a  matter  of  course,  without  any  or- 
der to  that  effect.  Tallmadge  t.  Tall- 
madge,  290 

2.  Of  complainant.    See  Husband  and 
Wife,  11, 12, 


EXCEPTIONS. 


1  A  complainant  who  neglects  to  except 
to  the  answer  to  his  original  bill,  or 
whose'  exceptions  thereto  have  been 
overruled,  cannot  except  to  the  answer 
to  his  amended  bill,  for  insufficiency, 
upon  the  ground  that  the  original  bill 
was  not  fully  answered.  Chazoumes 
V.  Mills,  466 

B.  Where  tlw  complainant,  after  except- 
ing to  the  answer  of  the  defendant  and 
submitting  to  the  master's  report  there- 
on, files  an  amended  bill  asking  for  a 
discovery,  without  making  any  new 
case  entitling  him  to  a  further  discov- 
ery, the  proper  course  for  the  defendant 
— if  the  discovery  sought  is  not  wholly 
immaterial,  so  as  to  make  it  a  proper 
subject  of  demurrer — is  to  answer  the 
amended  bill,  without  reference  to  the 
discovery  sought.  And  then,  if  the 
complainant  excepts  to  his  answer  for 
insufficiency,  upon  that  ground,  he 
may  move  to  take  the  exceptions  off 
the  files,  for  irregularity.'  Or  he  may 
Insist  before  the  master,  upon  the  re- 

'  ference  of  the  exceptions,  that  such 
exceptions  relate  to  the  matters  of  the 
original  bill  only ;  or  that  the  principle 
upon  which  the  discovery  is  sought 
has  been  decided  against  the  complain- 
ant, upon  the  reference  of  the  excep- 
ticHis  to  the  original  answer.  ib 


EXECUTIOJSr. 
1.  Error  in  return  of. 

I  The  returning  of  an  execution,  issued 
on  a  judgment  in  the  supreme  court, 
to  the  wrong  clerk's  office,  it  seems  is 
a  mere  error  of  form,  which  even  that 
court  would  not  notice,  upon  an  appli- 
cation to  set  aside  the  return  for  irreg- 
ubrity.     Clark  v.  Dakin,  36 
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3.  But  if  such  a  returu  is  irregular,  appli- 
cation must  te  made  to  the  supreme 
court  to  set  aside  the  return,  llie  ir- 
regularity cannot  be  insisted  upon,  in 
the  court  of  chancery,  as  a  ground  foi 
resisting  an  application  for  a  receiver, 
upon  a  creditor's  bill  founded  on  the 
judgment  at  law.  ih 

2.  What  may  be  sold  upon. 

3.  The  defendant,  in  a  creditor's  suit, 
cannot  object  that  the  complainant  has 
not  exhausted  his  remedy  against  lands 
which  had  been  sold,  or  pledged  to 
others,  before  the  execution  upon  the 
judgment  at  lafr  was  issued.  ib 


4.  The  interest  of  a  person  holding  a 
contract  for  the  purchase  of  land,  is 
not  bound  by  the  docketing  of  a  judg- 
itient  against  him ;  and  his  interest  in 
the  land  cannot  be  sold  by  execution 
upon  such  judgment.  Boughton  v. 
The  Bank  of  Orleans,  AbS 

5.  Real  estate  held  in  that  manner  forms 
an  exception  to  the  general  rule,  that 
the  interest  of  a  defendant  in  lands  of 
which  he. is  in  possession  may  be  sold 
on  execution  against  him.  ib 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Their  duty  in  respect  to  debts  due 
from  legatees  or  distributees. 

1.  Where  a  legatee  or  distributee  of  an 
estate  owes  a  debt  to  the  testator,  so 
much  of  such  debt  as  can  be  collected 
by  the  executor,  including  the  interest 
due  at  the  testator's  death,  is  to  be 
considered  and  treated  as  a  part  of  the 
capital  of  the  estate ;  and  must  be  ap 
portioned  and  distrihuted  accordingly 
Smith  V.  Kearney,  5.S3 

2.  If  the  whole  amount  of  such  debt,  and 
interest,  can  be  collected  or  received, 
by  the  retainer  of  the  income,  by  the 
administrator,  the  interest  which  ha« 
accrued  upon  the  amount  which  wan 
due  at  the  death  of' the  testator  is  prop- 
erly distributable  among  those  who 
have  present  interests  in  the  personal 
estate  of  the  testator ;  and  the  sum 
due  at  the  death  of  the  testator  is  to  bo 
considered  and  treated  as  a  part  of  the 
capital  of  his  personal  estate.  id 

3.  But,  in  such  a  case,  it  would  be  iie- 
quitable,  in  reference  to  the  righia  of 
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persons  to  whom  the  testator  has  be- 
queathed life  interests  in  his  estate,  for 
the  administrator  to  invest  as  capital, 
for  the  benefit  of  the  remaindermen, 
from  the  time  it  was  retained,  the 
whole  aniuunt  receiverl  and  retained  on 
account  of  the  debt  due  to  the  estate, 
during  the  life  of  the  debtor.  On  the 
contrary,  a  proportionate  part  of  the 
receipts,  subsequent  to  the  death  of  the 
testator,  where  the  whole  debt,  with 
the  interest  which  has  accrued  there- 
on after  his  death,  cannot  be  collected, 
should  be  considered  as  interest  ac- 
crued and  received  upon  the  capital 
of  the  estate  ;  and  should  be  paid  over 
.  to  those  who  are  entitled  to  life  inter- 
ests in  such  capital.  ih 

»  And  the  proper  way  to  apportion  par- 
tial payments  between  the  persons 
entitled  to  the  life  interests,  and  the 
remaindermen,  in  such  a  case,  is  to 
consider  as  capital,  so  much  of  the 
amount,  as  with  the  legal  -  interest 
thereon  from  the  death  of  the  testator, 
will  produce  the  whole  principal  and 
interest  collected  and  which  is  to  be 
apportioned.  ib 

6.  In  distributing  a  fund  received  and 
retained,  by  the  executor,  on  uccount 
of  a  debt  due  from  a  legatee  or  distri- 
butee, to  the  estate  of  the  decedent, 

■  where  the  legatees  and  the  widow,  and 
the  next  of  kin  of  the  testator,  had  a 
vested  interest,  in  such  debt  from  the 
time  of  his  death,  although  the  contin- 
gency upon  the  happening  of  which 
that  interest  was  to  vest  in  possession 
did  not  occur  until  some  of  them  were 
dead,  the  executor  must  apportion  the 
same  among  the  legatees,  and  widow, 
and  next  of  kin,  and  those  who  may 
be  their  representatives  from  time  to 
time,  in  the  same  manner,  or  rather  so 
as  to  produce  the  same  efTpct,  as  if  the 
fund  had  been  received  and  retained 
by  such  executor  immediately  after  the 
death  of  the  testator.  ib 

3.  Their  right  of  retainer  as  to  legacies. 

6.  The  right  of  an  executor  or  adminis- 
trator to  retain  the  whole,  or  a  part,  of 
a  legacy,  or  distributive  share,  in  dis- 
charge or  satisfaction  of  a  debt  due 
from  the  legatee  or  distributee  to  the 
estate,  is  not  only  consistent  with  the 
soundest  principles  of  equity,  but  is 
perfectly  well  settled  by  the  adjudica- 
tions of  the  courts.  ib 

t.  This  right  of  retainer  depends  upi^n  the 
principle  that  the  legatee  ur  distributee 


is  not  entitled  to  his  legacy,  or  diltri' 
butive  share,  while  he  re*«it)s  in  hit 
own  hands  a  part  of  tlje  funds  out  ol 
which  that  and  other  legacies  or  distri- 
butive shares  ought  to  be  paid,  or  which 
is  necessary  to  extinguish  other  claims 
on  those  funds.  And  it  is  against 
conscience  that  he  should  reccipe  any 
thing  out  of  such  funds  without  de- 
ducting therefrom  the  amount  of  the 
funds  which  is  already  in  his  hands, 
as  a  debtor  to  the  estate.  And  the 
assignee  of  the  legatee,  or  distributee 
in  such  a  case,  takes  the  legacy  o. 
distributive  share  subject  to  the  equity 
which  existed  against  it  in  the  hands 
of  the  assignor.  I'A 

8.  But  this  principle  of  equitable  retainei 
does  not  apply  to  a  fund  arising  from 
the  sale  of  real  estate  which  descended 
to  the  debtor  as  one  of  the  heirs  at  lai-^ 
■of  the  testator  ;  and  wh>ch  real  estate 
has  been  converted  into' personalty  by 
accident,  or  because  the  valid  portions 
of  the  will  could  not  be  carried  into  ef- 
fect in  any  other  way  than  by  a  sale 
of  the  land.  i£ 

9.  The  proceeds  of  real  estate,  thus  con- 
verted into  personalty,  are  still  to  be 
considered  as  real  estate,  and  as  in  no 
way.  connected  with  the  funds  which 
come  to  the  hands  of  the  executor  for 
the  purposes  of  the  will.  ib 

10.  Neither  does  the  right  of  equitable 
retainer,  on  the  part  of  the  executor, 
extend  to  an  interest  in  the  proceeds 
of  real  estate  which  has  not  come  tr 
the  debtor  under  the  will  of  the  testatoi. 
nor  as  one  of  his  heirs  at  lav/  ;  bu. 
which  has  been  deriveil  from  anothci 
person,  to  whom  such  estate  had  pre 
viously  descended  as  one  of  the  I  »'-s 
of  the  testator.  ib 

3.  Duty  u>here  personal  property  it  be- 
queathed to  a  legatee  for  life,  with  i 
limitation  over. 

11.  As  a  general  rule,  whefe  there  is  a 
bequest  of  the  whole  of  the  testator's 
personal  estate,  or  of  the  residue  there- 
of, after  payment  of  debts  and  legacies, 
to  one  person  for  life,  with  a  remainder 
to  others  after  the  termination  of  such 
life  estate  therein,  the  whole  must  be 
converted  into  money  and  invested  ir 
permanent  securities  by  the  executor 
and  the  income  paid  over  to  the  per 
son  entitled  to  the  life  estate.  Speai 
v.  Tinkham,  211 


'3.  The  rule  is  the  same  where  the  resid- 
uary bequest  for  life,  ur  for  a.  limited 
term,  embraces  ar'iules  not  necessarily 
consumed  in  the  using — such  as  fur- 
niture, books,  plate,  &c.  and  also  prop- 
erty which  must  be  so  consumed ; 
unless  the  will  indicates  an  intention, 
on  the  part  of  the  testator,  that  the 
legatee  for  life  shall  enjoy  the  property, 
or  some  particular  part  thereof,  in  its 
then  state,  as  a  specific  bequest.       ib 

13.  Whenever  specific  articles,  not  neces- 
sarily oonsumed.in  using,  are  bequeath- 
ed to  a  legatee  for  life,  with  a  limita- 
tion over,  and  without  any  direction  to 
the  executor  to  hold  them  in  trust  for  the 
remainder-man,  the  executor  is  autho- 
rized to  deliver  the  same  to  the  person 
entitled  to  a  life  estate  therein  ;  taking 
from  such  person  an  inventory  and  re- 
ceipt, specifying  that  such  articles  only 
belong  to  the  first  taker  for  life,  and 
that  afterwards  they  are  to  be  delivered 
to  the  legatee  who  is  entitled  to  them 
in  remainder.  ih 

4.  When  they  may  be  compelled  to 
give  security. 

14.  The  statute  authorizing  the  surrogate 
to  require  an  executor  to  give  security, 
where  his  circumstances  have  become 
so  precarious  as  not  to  afford  adequate 
security  for  the  due  administration  of 
the  estate,  is  applicable  to  the  case  of 
an  executor  who  has  not  sufficient 
property,  exclusive  of  the  contingent 
interest  of  his  "wife  in  the  proceeds  of 
the  real  estate  of  the  testator,  to  pay 
his  debts.    Holmes  v.  Cock,  426 

1 5.  The  statute  does  not  fix  the  amount 
of  the  security  to  be  given,  by  an  ex- 
ecutor who   is    irresponsible ;   except 

■  that  it  cannot  be  less  than  twice  the 
value  of  the  personal  estate.  But  where 
the  proceeds  of  real  estate  may  come 
into  the  hands  of  an  executor,  by  vir- 
tue of  his  trust,  for  the  benefit  of  others, 
security  in  double  the  amount  of  such 
proceeds  is  not  unreasonable,  when  the 
executor  has  become  insolvent ;  unless 
the  amount  which  is  to  come  to  his 
hands  is  very  large.  In  that  case  se- 
curity to  a  limited  amount  beyond  the 
fund  to  be  administered,  should  be 
deemed  suiGcient.  ib 

16.  The  statute  authorizing  executors  to 
bring  the  proceeds  of  real  estate  into 
the  surrogate's  offioe,  for  distribution, 
is  onjy  for  the  benefit  or  protection  of 
the  executor ;  and  it  does  not  require 
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the  executor  to  place  such  proceeds  in 
the  surrogate's  hands,  wk-re  the  rea' 
estate  is  sold  under  a  poiver  euntained 
in  the  will.  id 

1 7.  Bond.]  Form  of  th(  bond  to  be  giver 
by  an  executor  where  he  is  required  by 
the  surrogate  to  give  security.  Thi 
bond  given  by  an  executor,  under  ai 
order  of  a  surrogate,  is  for  the  benefit  ol 
every  person  interested  in  the  estate  of 
the  testator ;  and  not  merely  for  th€ 
benefit  of  the  distributee,  upon  whosE 
application  the  surrogate  directs  secu. 
rity  to  be  given.  it 

5.  Their  power  to  act  separately. 

18.  One  of  several  executors  can  releas  ■ 
a  portion  of  the  mortgaged  premises. 
from  the  lien  of  a  mortgage  given  to 
the  testator,  without  the  concurrencft 
of  his  co-executors.  Stuyvesant  v. 
Ball,  151 

19.  A  satisfaction  piece,  acXnowIedged 
by  one  of  several  execuj'/  s,  is  sufii* 
oient  to  discharge  a  mortgage  giver 
to  the  testator,  and  to  authorize  the 
cancelment  of  the  reg'.ftry  of  such 
mortgage.  it 

6.  Applications  to  surrogate  for  sale 
of  real  estate. 

90.  It  is  the  duty  of  executors  and  ad 
ministrators  to  retain  sufficient  of  the 
personal  estate  of  the  decedent,  in  their 
hands,  to  pay  the  expenses  of  the  ad- 
ministration. And  they  cannot  apply 
to  the  surrogate  for  the  sale  of  the  real 
estate  of  the  decedent,  to  pay  such  ex- 
penses, after  the  lapse  of  three  years 
from  the  time  of  granting  letters  testa- 
mentary, or  of  administration,  to  them. 
Filch  V.  Whitbeck,  1 6 1 

21.  All  of  the  executors,  or  administra- 
tors, should  join  in  an  application  to 
the  surrogate,  for  an  order  to  sell  the 
real  estate  of  the  decedent  for  the  pay- 
ment of  debts.  And  an  order  allowing 
part  of  the  administrators  to  make 
such  a  sale,  without  the  consent  or 
concurrence  of  the  others,  is  erroneous. 

a 

1.  What  amovnts  to  a  disputing 
or  rejection  of  a  debt. 

22.  The  mere  neglect  to  pay  a  just  debt, 
by  an  executor,  when  he  is  called  on 
for  payment,  or  even  a  refusal  to  pay, 
upon  any  other  ground  than  that  tha 
debt  claimed,  or  some  part  thereof,  is 


680 


INDEX. 


not  legally  or  equitably  diie,  is  not  a 
disputing  or  rejection  of  tlie  debt,  with- 
in the  meaning  of  the  statute ;  so  as 
to  require  the  creditor  to  sue  for  its 
recovery  within  six  months  or  be  bar- 
red.   iCidd  V.  Chapman,  414 

23.  It  is  the  duty  of  an  executor,  or  ad- 
ministrator, when  a  claim  is  presented 
against  the  estate  of  the  decedent,  to 
inrorm  the  claimant,  explicitly,  wheth- 
er he  means  to  reject  or  dispute  such 

.  claim,  or  any  part  thereof,  upon  the 
ground  that  it  'is  not  justly  due.  Or, 
if  he  wishes  further  time  to  investigate 
the  justice  or  legality  of  the  claim,  he 
Should  apprise  the  claimant  of  such 
wish  ;  and  should  be  prepared  to  admit 
or  reject  the  claim,  or  to  refer  it,  with- 
in a  reasonable  time  thereafter.         ib 

8.  How  far  bound  by  judgments  against 
testator  or  intestate, 

24.  Although  a  judgment  recovered 
against  a  testator  is  conclusive  evi- 
dence of  his  indebtedness  at  the  time 
of  such  recovery,  so  long  as  the  judg- 
ment remains  unreversed,  still  it  is 
only  prima  facie  evidence  of  indebted- 
ness as  against  his  personal  represen- 
tative ;  as  it  may  have  been  paid,    ib 

9.  Decrees  against  them. 

See  Decree,  3,  3,  4. 

10.  Accounting  before  surrogate. 

25.  Where  a  petition  was  presented  to  a 
surrogate,  by  persons  interested  in  the 
estate  of  a  decedent,  praying  that  the 
executors  might  be  required  to  render 
an  account  of  the  administration  of 
such  estate,  without  asking  for  a 
settlement  of  the  account,  or  for  the 
pnyment  of  any  balance  which  might 
be  fciund  due  to  the  petitioners,  or  for 
any  other  relief,  and  the  executors 
rendered  an  account  accordingly,  and 
the  same  was  finally  closed  before  the 
surrogate  ;  Held,  that  this  terminated 
the  proceedings  before  the  surrogate ; 
and  that  he  had  no  avTthdrity  to  proceed 
and  settle  the  account,  unless  the 
executors  asked  for  a  final  settlement 
thereof,  or  some  person  interested  in 
the  estate,  applied  for  the  payment  of 
his  debt,  or  legacy,  or  distributive 
share,  so  as  to  render  a  settlement  of 
the  estate  necessary;  as  between  the 
parties.     Smith  v.  Vdn  Kuren,    473 

II.  When  chargeable  w^h  interest. 

96  Where  an  executor  mixes  up  the 
tMUt  funds  with  his  own,  ot  neglects 


to  keep  regular  accounts  of  the  in  /est 
ments,  and  of  the  interest  received 
upon  such  funds  from  time  to  time,  he 
is  chargeable  with  interest  as  if  the 
fund  had  been  kept  invested  upon  in- 
terest, payable  periodically,  and  as  if 
the  payments  had  been  made  by  him 
from  the  interest  and  principal  thus 
received,  and  in  hand,  when  the  pay- 
ments from  the  trust  fund  were  mane 
by  him.  And  interest  should  not  bt 
computed  upon  the  capital  fund  for  a 
term  of  years,  wiih  a  deduction  of  the 
payments,  and  interest  on  such  pay- 
ments in  the  meantime.  Spear  v, 
Tinkham,  Ul 

12.  Their  commissions. 

27.  The  allowance  of  commissions,  lo 
executors,  should  be  computed  upon 
the  aggregate  sums  received  and  paid 
out  by  all  the  executors  collectively, 
and  not  upon  the  amount  received  and 
disbursed  by  each  individual ;  so  that 
five  per  cent  only  shall  be  charged 
upon  the  first  $1000  of  the  whole 
estate,  and  two  and  a  half  per  cent 
upon  the  next  $5000,  &c.  And  the 
whole  commission's  should  be  appor- 
tioned among  all  the  executors, 
equally ;  or  upon  some  equitable  prin- 
ciple, in  reference  to  their  respective 
services,  in  the  administration  of  the 
estate.     Valentine  v.  Valentine,    430 

28.  Where  a  trust,  held  by  an  executor 
is  inseparable  from  the  executorship, 
he  is  not  entitled  ts  double  commis- 
sions, first  in  bis  character  of  executor, 
and  again  in  his  character  of  trustee. 

See  Costs,  8. 

Jurisdiction,  4. 
Sdrroqate, 1  to  10 


F 

FAVOR. 
See  Practice,  4. 

FORECLOSURE  SUITS. 

1.  Affidavit  of  merits;  prefet'ence  of 
mortgage  causes. 

1.  No  affidavit  of  merits  is  neceseaiy, 
under  the  91sl  rule,  on  an  appeal  from 
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a  decree  o(  a  vice  chancellor  in  a 
mortgage  caso,  where  such  decree  was 
in  favor  of  the  defendant.  Knlcker- 
backer  v.  Brininall,  71 

J.  Mortgage  cases  of  the  fourth  class, 
are  entitled  to  a  preference  over  other 
causes  of  that  class,  unjess  an  affidavit 
of  merits  is  filed,  and  the  filing  thereof 
noted  on  the  calendar.  ib 

3  It  is  not  necessary  that  a  new  affidavit 
should  be  filed  at  every  term  at  which 
the  cause  is  noticed  for  hearing.  But 
to  deprive  the  complairilint  of  the  pre- 
ference given  by  tlie  91at  rule,  the 
fact  of  the  filing  of  such  an  affidavit 
must  be  noted  upon  the  calendar  at 
each  term.  ib 

4-  If  mortgage  causes  of  the  fourth  class 
are  not  moved  at  the  time  that  order 
of  business  is  called  for,  they  lose 
their  preference,  and  mast  be  heard, 
with  other  causes  of  the  fourth  class, 
in  the  order  In  which  they  are  placed 
upon  the  calendar.  ib 

I  The  preference  given  to  mortgage 
causes  of  the  fourth  class,  by  the  rule 
Df  the  court,  also  applies  to  such  causes 
when  they  are  brought  before  the 
chancellor  upon  appeal,  if  the  decree 
of  the  vice  chancellor  was  in  favor  of 
the  complainant.  But  where  the 
decree  was  in  favor  of  the  defendant, 
the  legal  presumption  is  that  the 
decree  was  right ;  and  the  cause  will 
not  be  entitled  to  a  preference  although 
no  affidavit  of  merits  is  made  by  the 
respondent.  ib 

*j.  Where  the  decision  was  in  favor  of 
the  complainant  in  the  foreclosure  suit, 
however,  a  new  affidavit  of  merits 
must  be  filed  in  the  appeal  cause,  as 
well  as  noted  on"  the  calendar ;  or 
the  respondent  will  have  the  right  to 
claim  a  preference  over  other  causes 
of  the  same  class,  when  that  class  of 
causes  is  reached.  ib 

2.  Defenc '.  to. 

1  It  is  not  a  valid  defmce  to  a  suit  in 
chancery,  for  the  foreclosure  and  satis- 
faction of  a  bond  and  mortgage  given 
for  the  purchase  money  upon  a  sale  of 
the  land,  that  ari  ejectment  suit  has 
been  brought  against  the  mortgaeor, 
by  a  stranger  claiming  the  land.  Mil- 
W  v.  Avery,  582 

fi.  To  constitute  a  good  defence  to  a  bill 
for  the  foreclosure  of  a  mortgage,  on 
the  ground  of  fraud  in  obtaining  such 
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mortgage,  it  e  necessary  not  only  to 
show  that  the  defendant  was  defraud- 
ed, but  also  that  he  was  defrauded  bj 
the  mortgagee,  or  his  agents;  or,  at 
least,  to  show  that  the  mortgagee,  at 
the  time  of  taking  the  mortgage,  was 
aware  that  a  fraud  had  been  cummitteil 
upon  the  mortgagor.  And  tne  several 
facts  necessary  to  constitute  the  fraud, 
and  to  bring  home  lo  the  mortgagee 
the  knowledge  of  it,  should  be  distinct- 
ly stated  in  the  answer  of  the  defen- 
dant   Aikin  T.  Morris,  MO 

3.  Equitable  claims  of  persons  in 

possession. 

9.  The  equitable  claim  of  a  person  iu  pos- 
session of  mortgaged  premises,  who 
has  advanced  money  for  the  erection 
of  a  building  thereon,  will  not  be  cut 
off  by  the  foreclosure  of  the  mortgage, 
and  the  sale  of  the  premises,  unless  he 
was  made  a  party  to  the  foreclosure 
suit  And  he  may  still  enforce  such 
claim  against  the  mortgaged  premises 
in  the  hands  of  the  purchaser  at  the 
master's  sale.  De  Ruyter  v.  The  Trus- 
tees of  St.  Peter's  Church,  555 

10.  Where  it  does  not  appear  that  a  per- 
son who  was  in  possession  of  mort- 
gaged premises  claiming  to  have  an 
equitable  intc7est  therein,  prior  to  the 
mortgage,  was  a  party  to  a  suit  brought 
to  foreclose  such  mortgage,  the  pui- 
chaser  at  the  master's  sale  will  be  pre- 
sumed to  have  bid  upon  the  property 
with  reference  to  such  claim  of  the 
tenant  in  possession  ;  and  it  will  be 
presumed  that  the  amount  of  the  pro- 
ceeds of  the  sale  were  diminished  pro 
tanto.  ib 

4.  Effect  of  releasing  a  portion  of 

the  mortgaged  premises. 

]  1.  If  a  mortgagee  of  premises  which, 
subsequent  to  the  date  of  his  mortgage, 
have  been  sold  to  different  purchasers, 
in    parcels,  or  incumbered,  with  full 

•  notice  of  the  equitable  rights  of  the 
subsequent  purchasers  or  incumbran- 
cers as  between  themselves,  releases  a 
part  of  the  mortgaged  premises,  which 
in  equity  is  primarily  liable  for  the 
payment  of  his  debt,  he  will  not  be  per- 
mitted to  enforce  the  lien  of  his  mort- 
gage, against  otiier  portions  of  tic 
premises,  without  first  deducting  th"! 
value  of  that  part  of  the  premises  whicn 
has  been  released  by  him.  Stuyvetani 
V.  Hall,  151 
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5  When  mortgaged  •'r'e^p.ises  must  he 
Bold  in  thK  imvrit  order  of  their 
alienaiion,  ^\ 

12.  Where  mortgagea  premises  are  sold, 
subsequent  to  the  date  of  the  mortgage, 
to  different  pi  rchasers,  in  parcels,  such 
parcels,  upon  a  foreclosure  of  the  mort- 
gage, are  to  be  sold  in  the  inverse  order 
of  their  alienaiion ;  according  to  the 
equitable  rights  of  the  different  pur- 
chasers, as  between  themselves,  in 
reference  to  the  payment  of  the  mort- 
gage which  is  a  lien  upon  the  equity 
of  redemption  in  all  the  parcels.        ib 

13.  The  same  principle  is  applicable  to 
subsequent  imcumbrances,  upon  dif- 
ferent portions  of  the  mortgaged  prem- 
ises, either  by  mortgage  or  judgment  ib 

6.  Rights  of  purchasers  of  mort- 
gagor's interest. 

14.  The  right  which  a  person  acquires  by 
the  purchase  of  all  the  interest  of  the 
mortgagor,  in  the  mortgaged  premises, 
after  the  mortgagor  has  suffered  a  bill 
of  foreclosure  to  he  taken  as  confessed 
against  him,  is  subject  to  the  rights 
which  the  complainant  has  acquired  in 
that  suit,  and  to  the  admissions  which 
the  mortgagor  has  made,  by  suffering 
the  bill  to  be  taken  as  confessed.  And 
while  the  order  taking  the  bill  as  con- 
fessed against  the  mortgagor  remains 
in  force.as  to  him,  his  grantee  cannot 
set  up  a  defence  which  the  mortgagor 
himself  could  not  have  made,  had  he 
continued  to  be  the  owner  of  the  equity 
of  redemption.     Watt  \.  Watt,      371 

7.  When  mortgagor  chargeable  with 
costs  personally. 

See  Costs,  4. 

8.  Setting  aside  decree 

15.  No  court,  in  the  exercise  of  a  sound 
discretion,  should  set  aside  a  regular 
decree  of  foreclosure  and  sale,  for  the 
mere  purpose  of  giving  to  a  defendant 
a  nominal  priority  in  payment,  out  of 
the  proceeds  of  the  sale  of  the  mort- 
gaged premises,  where  it  appears  that 
the  cash  value  of  the  property  is  such 
that  it  is  wholly  immaterial  which 
party  is  entitled  to  priority.  De  Peyster 
V  Hildreth,  109 

9.  Surplus  moneys. 

16.  Where  it  does  not  appear  that  a  per- 
son who  was  in  possession  of  mortgaged 
nreiniseii  claiming  to  have  an  equitable 
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interest  therein,  prior  to  the  mo  ltga{Z| 
was  a  party  to  a  suit  brought  to  fore- 
close such  mortgage,  the  purchaser  at 
the  master's  sale  will  be  presumed  to 
have  bid  upon  the  property  with  refer- 
ence to  such  claim  of  the  tenant  in 
possession  ;  and  it  will  be  presumed 
that  the  amount  of  the  proceeds  of  tho 
sale  were  diminished  pro  tanto.  Ac- 
cordingly, the  tenant  will  have  no 
claim  upon  the  surplus  moneys  arising 
from  the  sale  of  the  mortgaged  prem 
ises,  under  the  dScree  of  (breclosure 
such  proceeds  not  having  been  pro- 
duced by  a  sale  of  the  equitable  in- 
terest of  the  tenant  in  the  premises. 
De  Ruyter  v.  The  Trustees  of  St.  Pe- 
ter's Church,  555 

17-  Where  a  person  has  an  equitable  lien 
upon  the  surplus  moneys,  arising  from 
the  sale  of  mortgaged  piemises  un- 
der a  decree  of  foreclosure,  his  proper 
course  is  to  deliver  notice  of  his  claim 
to  the  master  who  makes  the  sale,  or 
to  file  it  with  the  clerk  in  whose  office 
the  surplus  moneys  are  deposited  by 
the  master.  Or  in  case  an  order  of 
reference  has  Ijeen  entered,  upon  the 
apphcation  of  some  other  claimant,  be- 
fore he  is  aware  of  his  rights,  he  should 
then  go  before  the  master,  upon  the 
reference,  and  present  and  establish 
his  claim  there.  And  where  he  neg- 
lects to  do  so,  without  any  excuse,  the 
couirt  will  not  settle  his  right  to  such 

.    surplus  moneys,  upon  petition.  ib 


FRACTIONS. 

It  is  irregular  to  insert  fractions  of  a  cent 
in  a  master's  report.  Dumont  v.  JVtcA- 
olson,  71 


FRAUD. 

See  AaBiTRATioN  and  Award,  1, 2 
foreclosurk  suits,  8i 
Jurisdiction,  3. 
Pleading,  1. 


FRAUDS,  STATUTE  OF 
See  Agreement,  1 

FRAUDULENT  CONVEYANCES. 

Where  the  consideration  of  a  conveyanci 
is  paid  by  one  person,  and  the  convey- 
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■nee  IB  taken  in  (he  name  of  another, 
fcNT  the  purpose  of  defrauding  the  credi- 
tors of  the  person  advancingr  the  money, 
although  such  conveyance  is  valid  as 
between  the  parties,  and  vests  the 
whole  legal  and  equitahle  title  in  the 
grantee,  it  is  fraudulent  as  to  creditors. 
And  a  creditor,  having  a  judgment 
against  the  person  advancing  the  mo. 
ney,  may  file  his  bill  against  the  fraud- 
ulent grantee,  to  set  the  deed  aside ;  so 
far  as  to  have  his  judgment  satisfied 
out  of  the  land.  But  the  administrator 
of  the  person  advancing  the  money 
upon  the  purchase  of  the  land,  is  not  a 
proper  party  to  such  a  bill.  Jackson 
V.  Forrest,  576 


FRIVOLOUSNESS. 
See  Pleading,  15. 


G 

GRANT. 

^  grant  of  land  is  void,  and  passes  no 
title  whatever  to  the  grantee,  if  at  the 
time  of  the  delivery  of  the  conveyance 
of  such  lands,  they  are  in  the  actual 
possession  of  a  third  person  claiming 
under  a  title  adverse  to  that  of  the 
(jrantor.    Burhans  v.  Burhans,    398 


GUARDIAN. 

See  Surrogate,  14  to  18. 

GUARDIAN  AD  LITEM, 
•e  Peaotice,  5  to  9. 

H 

HEARING. 
See  Evidence. 

HEII^S. 
I.  Suits  by.    See  Ejectment. 

i   VThen  bound  by  decree  against  ances- 
tor or  his  representatives. 

I  The  act  of  April,  1843,  to  amend  the 
ACt  concerning  the  proof  of  vf  ills,  &o. 


was  no'i  retroactive  in  its  operation  ;  sn 
as  to  make  a  decree  against  adminis- 
trators, which  had  been  obtained  previ- 
ous to  its  passage  for  a  debt  due  by 
their  intestate,  prima  facie  evidence  of 
the  amount  of  the  debt  as  against  the 
heirs  and  other  persons  interested  in 
the  real  estate  of  the  intestate.  Wood 
V.  Byington,  387 

See  Decree,  3,  3,  4,  5. 

3.  How  deprived  of  their  shares  of 
the  estate. 

2.  To  deprive  an  heir  at  Uw,  or  a  distri- 
butee, of  what  comes  t  >  him  by  opera- 
tion of  law,  as  property  not  effectually 
disposed  of  by  will,  it  is  not  sufficient 
that  the  testator,  in  his  will,  has  signi- 
fied his  intention  that  such  heir,  or 
distributee,  shall  not  inherit  any  part 
of  his  estate.  But  to  deprive  such  heir, 
or  distributee,  of  his  share  of  the  prop- 
erty, which  the  law  gives  him  in  case 
of  intestacy,  the  testator  must  make  a 
valid  and  effectual  disposition  thereof 
to  some  other  person.  Haxtun  v 
Corse,  506 


HUSBAND  AND  WIFE. 

I.  Conveyances  from  wife  to  husband. 

1.  The  technical  common  law  rule,  that 
a  feme  covert  cannot  make  a  convey- 
ance to  her  husband,  does  not  apply  to 
a  conveyance  made  by  the  wife  to  her 
husband,  through  the  medium  of  a  third 
person.    Meriavt  v.  Harsen,  239 

2.  In  that  manner  a  feme  covert  may  ex- 
ercise the  same  control  over  her  real 
estate,  for  the  benefit  of  her  husband, 
as  she  could  if  it  was  held  by  a  trus- 
tee, with  a  power  in  her  to  appoint  it  to 
whom  she  pleased.  All  that  the  court 
of  chancery  will  do  in  such  cases,  is  to 
see  that  the  wife  has  not  been  imposed 
upon,  by  her  husband,  by  his  taking 
an  unconscientious  advantage  of  her 
situation.  ib 

II.  Wife's  real  estate. 

3.  Where  real  estate  had  come  to  the  wife 
from  her  father  and  her  grandfather 
and  she  had  conveyed  it  to  her  lni§- 
band,  through  the  medium  of  a  third 
person,  and  the  husband  afterwards 
commenced  a  suit  in  chancery,  in  the 
name  of  himself  and  wife,  for  a  parti- 
tion of  a  part  of  the  estate,  and  for  othci 
purposes,  and  the  bill  stated  the  origina. 
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title  of  the  wife  to  such  real  estate, 
without  mentioning  the  subsequent 
conveyance  of  the  property  to  the  hus- 
band, and  an  interlocutory  decree  was 
made,  declaring  the  rights  of  the  com- 
plainants and  defendants  according  to 
the  case  made  by  the  bill ;  which  suit 
was  afterwards  compromised  and  set- 
tled between  the  complainants  and 
defendants,  and  mutual  releases  exe- 
cuted, conveying  the  interests  of  the 
defendants  in  certain  portions  of  the 
property  in  controversy  to  the  husband  ; 
Held  that,  as  between  the  devisees  of 
the  husband  and  the  heirs  at  law  of  the 
wife,  the  devisees  were  not  estopped 
from  showihg  that  the  lands  actually 
belonged  to  the  husband  at  the  time 
of  the  filing  of  the  bill,  and  at  the  time 
of  the  entering  of  the  interlocutory  de- 
cree in  such  suit.  ib 

III.  Power  of  wife  to  convey  her 

REAL  ESTATE. 

i.  The  rule  of  the  English  common  law, 
which  disabled  a  feme  covert  from  con- 
veying her  real  estate  in  any  other 
manner  than  by  a  fine,  or  a  common 
recovery,  was  never  in  force  in  the  state 
of  New- York.  At  least  no  such  law 
has  been  in  existence  here  since  the 
cotonial  act  of  May  6,  1691,  was  re- 
jected by  the  crown,  in  1697.  ib 

5.  The  act  of  February  16,  1771,  to  con- 
firm certain  ancient  conveyances,  and 
prescribing  the  mode  of  proving  deeds, 
to  be  recorded,  and  all  the  subsequent 
statutes  on  the  subject,  are  merely  re- 
strictive of  the  right  which  a  feme 
covert  possessed,  by  the  common  or 
customary  law  of  the  colony,  to  convey 
her  estate  by  deed,  with  the  concur- 
rence of  her  husband.  ib 

IV.  Wife  not  estopped  by  her  cove- 
nant OP  WARRANTY. 

6.  A  ferae  covert,  not  being  bound  by  a 
covenant  of  warranty,  contained  in  a 
deed  executed  by  her  and  her  husband, 
jointly,  for  the  purpose  of  conveying 
land  which  the  husband  holds  in  right 
of  his  wife,  such  covenant  will  not  op- 
erate by  way  of  estoppel,  so  as  to  vest 
an  interest  subsequently  acquired  by 
her,  in  the  grantee  in  the  deed.  Car- 
penter v.  Schermerhom,  314 

V.  Suits  for  a  separation 

I.  Effect  of  allowing  bill  to  be  taken 
as  confessed. 

7.  After  a  bill  filed  by  u  husband  against 


his  wife,  fur  a  separation,  haa  been 
taken  as  confessed,  the  charges  therein 
are  to  be  taken  as  trje,  for  the  purpo- 
ses of  the  suit,  80  far  as  relates  to  ali- 
mony, or  to  an  allowance  for  the 
expenses  of  the  defence.  Perry  v 
Perry,  2tl5 

2.  Reference  ta  a  master. 

8.  Object  of.]  The  reference  to  a  mas- 
ter, in  such  a  case,  is  only  to  satisfy 
the  conscience  of  the  court  that  tlierf 
is  no  collusion  between  the  parties ; 
and  not  to  protect  the  rights  of  the  de. 
fendant.  And  even  if  the  complain- 
ant should  fail  to  establish,  by  legal 
evidence,  the  facts  charged  in  the  bill, 
the  defendant  will  not  be  entitled  to  a 
decree  for  costs,  upon  a  dismissal  of  the 
bill,  under  such  circumstances.         ib 

9.  Rights  of  defendant.]  Upon  a  refer- 
ence to  a  master  to  take  proofs  in  a 
suit  for  a  separation,  where  the  defen- 
dant admits  the  charges  in  the  bill  to 
be  true,  either  by  answer  or  by  suffer- 
ing the  bill  to  bo  taken  as  confessed  foi 
want  of  an  answer,  sucii  defendant 
may  appear  and  cross-examine  the 
witnesses  of  the,  complainant,  and  may 
produce  witnesses  to  disprove  the  char- 
ges in  the  bill.  For  the  rights  of  the 
defendant  are  the  same  upon  such  a 
reference,  where  the  charges  in  the  bill 
are  all  admitted  in  the  answer,  as 
where  they  are  admitted  by  neglecting 
to  answer.  ib 

10.  Expenses  of  cross-examination.]  But 
where  the  wife  is  the  defendant,  if  she 
attends  upon  the  reference,  and  cross- 
examines  the  complainant's  witnesses, 
such  cross-examination  must  be  at  het 
own  expense,  and  not  at  the  expense 
of  her  husband.  Nor  is  the  master 
bound  to  take  testimony  for  the  defen- 
dant without  compensation,  in  such  a 
case.  ib 

11.  Examinationof  complainant.]  Where 
a  bill  is  filed  by  a  wife  against  her  hus- 
band, for  a  separation  from  bed  and 
board  on  account  of  cruel  treatment, 
and  an  answer  on  oath  is  waived,  and 
the  defendant  suffers  the  bill  to  be  ta- 
ken as  confessed,  the  complainant 
cannot  be  examined  by  the  master, 
upon  the  reference,  to  prove  the  acts 
of  cruelty  charged  in  the  bill  Moul  ■ 
ton  v.  Moulton,  309 

12.  The  object  of  the  166th  rule  of  the 
court  of  chancery  was  to  enable  the 
complainant  to  make   out    her  cast 


wbere  the  defendant  was  an  absentee, 
or  where  ho  had  neglected  to  answer 
and  make  the  discovery  called  for  by 
the  bill.  And  it  was  not  intended  to 
apply  to  a  case  where  the  complain- 
ant, by  waiving  an  answer  on  oath, 
had  deprived  the  defendant  of  the  ben- 
efit of  his  answer  to  explain  the  trans- 
actions complained  of.  ih 

3.  Decree  refused  if  statute  of  limita- 
tions has  attached* 

13.  No  decree  for  a-  separation  will  be 
granted  where  the  acts  of  cruelty  set 
forth  in  the  bill  occurred  so  long  since 
that  the  statute  of  limitations  has  at- 
tached, ib 

4.  Bill  may  be  filed  by  husband. 

14.  The  section  of  the  act  of  April,  1824, 
giving  to  a  husband  the  right  to  file  a 
bill  against  his  wife  for  a  separation, 
was  not  repealed  in  the  revision  of  the 
statutes  in  1 830.  And  the  court  of 
chancery  is  bound  fo  act  upon  it, 
whenever  a  proper  case  is  presented. 
Perry  v.  Perry,  311 

5.  Decree. 

15.  In  granting  a  decree  for  a  separation 
under  the  act  of  1894,  in  favor  of  the 
husband  against  the  wife,  the  court 
has  no  power  to  direct  the  husband  to 
pay  to  his  wife  an  allowance  for  her 
support.  ib 

See  Alimony. 
Divorce. 
'    Parties,  3. 


,  I 

IDIOTS  AND  LUNATICS. 

1.  Petition  for  commission. 

1  The  petition  for  a  commission  of  luna- 
cy against  a  non-resident,  must  show 
that  the  alleged  lunatic  is  the  owner  of 
property  situated  in  this  state.  It  is 
not  sufficient  to  state  that  fact  in  the 
affidavits  annexed  to  the  petition. 
Matter  of  Fowler,  305 

2.  When  a  new  commission  may  issue. 

S.  The  court  of  chancery  has  the  power, 
in  the  exercise  of  a  sound  discretion, 
to  direct  the  issuing  of  a  new  commis- 
sion of  lunacy,  where,  from  the  evi- 
dence, or  otherwise,  there  is  no  doubt 
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that  the  j<iry  must  nave  erred  in  find 
ing  that  the  party  proceeded  againM 
was  not  of  unsound  mind.  Matter  oj 
Lasher,  97 

3.  Suspending  proceedings,  partially. 

3.  Wbere  the  chancellor  becomes  satis- 
fied that  a  person  who  has  been  found 
to  be  a  lunatic,  upon  an  inquisition  is- 
sued out  of  the  court  for  thai  purpose, 
has  su  far  recovered  his  reason  as  to  be 
capable  of  disposing  of  his  estate,  by 
will,  with  sense  and  judgment,  he  haj 
the  power  to  suspend  the  proceedings 
against  such  lunatic,  partially,  so  as 
to  enable  him  to  make  a  will.  Matter 
of  Burr,  208 

4.  But  the  chancellor  will  direct  such 
will  to  be  made  under  the  superintend- 
ence of  some  proper  officer  of  the  court, 
in  order  to  guard  such  a  testatnt 
against  the  immediate  exercise  of  any 
undue  or  improper  influence.  it 

5.  The  court  of  chancery  has  the  power 
to  suspend  the  operation  of  a  commis- 
sion and  an  inquisition,  in  a  case  of 
lunacy,  so  far  as  to  allow  the  individ- 
ual, who  had  been  found  to  be  a  luna- 
tic, to  make  a  testamentary  disposition 
of  his  property  ;  without  discharging 
the  proceedings  entirely  and  restoring 
him  to  the  full  control  of  his  property, 
for  every  purpose.  it 

4.  Committee  entitled  to  notice  of  ap- 
plications. 

6.  The  committee  of  a  lunatic  trustee,  or 
of  a  lunatic  executor,  is  entitled  tc 
notice  of  ah  applibation  to  the  court 
to  remove  such  trustee  or  executor. 
And  if  the  alleged  lunatic  has  no 
committee,  the  court  will  direct  the 
application  to  stand  over  until  a  com- 
mittee shall  have  been  appointed. 
Matter  of  Wadsworth,  281 

See  Jurisdiction,  11  to  16. 


IGNORANCE  OF  THE  LAW. 

Distinction  between  ignorance  of  the 
law,  and  a  mistake  of  law.  Hall  v 
Reed,  500 


INFANTS. 

1.  Sale  of  their  real  estau. 

1.  It  is  not  the  practice  of  the  court  ol 
chancery,  to  authorize   the  sale  of  < 
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future  interest  in  real  estate  belonging 
to  infants,  except  under  very  special 
circumstances  ;  nor  for  the  mere  pur- 
pose of  increasing  tlie  income  of  an 
adult  owner  of  a  present  interest  in 
the  estate.    Matter  of  Jones,  2'i 

2.  Allowance  to  father  for  maintenance. 

2.  It  is  a  settled  principle  of  the  court  of 
chancery,  not  to  allow  maintenance  on 
behalf  of  infants,  out  of  their  property, 
unless  it  will  be  for  their  benefit  to 
order  such  an  allowance.  And  it  is 
not  for  the  benefit  of  infants  to  direct 
an  allowance  out  of  their  general  es- 
tate where  they  have  any  other  suffi- 
cient provision  for  their  maintenance, 
O!  a  right,  which  can  be  enforced,  to 

'  Jemand  it  from  other  sources.  Matter 
of  Kane,  375 

3.  The  court  will  not  direct  an  allowance 
to  the  father  of  infants,  out  of  their 
estate,  where  he  is  of  sufiicient  ability 
to  maintain  and  bring  them  up  with- 
out it,  in  reference  to  their  situation 
and  prospects  in  life;  having  a  due 
regard  to  the  claims  of  others  upon  his 
bounty.  ib 

4.  The  amount  of  the  fortunes  of  the 
children,  as  well  as  the  situation,  abil- 
ity, and  circumstances  of  the  father, 
should  be  taken  into  consideration,  by 
the  court,  in  determining  the  question 
whether  hp  shall  have  an  allowance 
out  of  their  property  for  their  support 
during  their  minorities.  ib 

5.  The  English  court  of  chancery  form- 
erly adopted  a  very  rigid  rule  in  relation 
to  past  maintenance  by  the  father,  by 
refusing  to  make  a  retrospective  order 
in  any  case.  It  seems  however  that 
the  proper  rule  here  is  for  the  court  to 
direct  tin  inquiry  as  to  the  propriety  of 
allowing  for  past  maintenance,  where 
a  special  case  is  made  ;  but  not  to  di- 
rect such  an  inquiry,  as  a  matter  of 
course,  upon  a  mere  petition  showing 
the  inability  of  the  father  to  support  his 
children,  at  the  time  such  support  was 
furnished  them.  ib 

'',  To  entitle  the  father  even  to  an  inquiry, 
as  to  the  propriety  of  making  an  allow- 
ance for  past  support  of  his  mfant  chil- 
dren, he  should  state  a  special  case, 
showing  the  extent  of  his  means,  at 
the  time  such  support  was  furnish- 
ed, and  the  particulars  of  the  extraor- 
dinary expenditures^  for  the  actual 
benefit  of  the  infants,  which  create  an 
equitable  claim  in  his  favor.  ib 


IN.TUNCTION. 
].  To  stay  proceedings  at  late 

1 .  If  a  mortgage  is  usurious,  and  is  a 
cloud  upon  the  title  of  the  mortgagi  ir,  he 
has  a  right,  under  the  act  of  1837,  to 
come  into  the  court  of  chancery  for 
the  purpose  of  haying  the  mortgage 
cancelled.  But  that  .vill  not  entitle 
him  to  an  injunction,  to  prevent  the 
mortgagee  from  trying  the  question  of 
usury,  before  a  jury,  in  a  suit  at  aw 
upon  the  bond  ;  nnless  a  discovery  is 
necessary,  or,  some  other  obstacle  exists 
to  the  making  of  the  defence  at  law 
Harlsoa  v.  Davenport,  77 

2.  A  party  is  not  entitled  to  an  injunction 
to  stay  proceedings  in  a  suit  at  law, 
upon  an  aw,ard,  on  the  ground  that  the 
award  was  obtained  by  the  fraud  and 
corruption  of  the  arbitrators ;  or  that 
there  never  was  any  submission  to 
them  as  arbitrators.  Snediker  v,  Pear- 
son, 107 

2.  I'o  prevent  pirating  of  trade-marks. 

3.  The  court  of  chancery  has  the  powei 
to  interfere,  by  injunction,  to  proven 
the  pirating'of  trade-marks.  Partridge 
V.  Menck,  101 

4.  The  question,  in  such  cases,  is  not 
whether  the  complainant  was  the  ori- 
ginal inventor  or  proprietor  of  the  arti- 
cle made  by  him,  and  upon  which  he 
now  puts  his  trade-mark,  nor  whether 
the  article  made  and  sold  by  the  de- 
fendant, under  the  complainant's  trade- 
mark, is  an  article  of  the  same  quality 
or  value.  But  the  court  proceeds  upon 
the  ground  that  the  complainant  has  a 
valuable  interest  in  the  good  will  of  his 
trade  or  business ;  and  that  having 
appropriated  to  himself  a  particular 
label,  or  sign,  or  trade-mark,  indicating 
that  the  article  is  manufactured  or  sold 
by  him,  or  by  his  authority,  or  that  he 
carries  on  business  at  a  particular 
place,  he  is  entitled  to  protection  against 
any  other  person  who  attempts  to  pirate 
upon  the  good  will  of  the  complainant's 
friends  or  customers,  or  of  the  patrons 
of  his  trade  or  business,  by  using  his 
trade-mark  without  his  authority  or 
consent  i6 

5.  Where  there  is  a  doubt  as  to  whethei 
the  complainant's  trade-mark  has  been 
actually  pirated,  in  such  a  manner  as 
to  be  likely  to  deceive  and  impose  upon 
his  customers,  or  patrons,  the  court 
will  not  grant  or  retain  an  injunctiOT 
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BJitil  the  canae  is  heard  upon  pleadings 
and  proofs,  or  until  the  complainant 
has  established  his  right  by  an  action 
at  law.  '!> 

6  But  where  the  court  sees  that  the  com- 
plainant's trade-narks  are  simulated  in 
such  a  manner  as  probably  to  deceive 
his  customers,  or  patrons,  the  piracy 
will  be  checked  at  once,  by  injunction. 

ib 
3.  Upon  a  supplemental  bill. 

7.  It  is  irregular  to  issue  a  general  in- 
junction ex  parte,  upon  a  supplemental 
bill,  which  injunction  is  to  affect  the 
rights  of  a  defendant  who  has  appear- 
ed in  the  original  suit,  by  a  solicitor. 
Snediker  v.  Pearson,  107 

S.  The  solicitor  of  the  defendant  who  has 
appeared  in  the  suit  is  entitled  to  notice 
of  the  application  for  an  injunction, 
upon  a  supplemental  bill  filed  in  such 
ijuit.  '* 

4.  To  staij  proceedings  in  courts  of 
other  states,  ^c. 

9  If  the  court  of  chancery  has  the  power, 
it  must  be  a  very  special  case  which 
will  induce  it  to  break  over  the  rule,  of 
comity  and  policy,  which  forbids  the 
granting  of  an  injunction  to  stay  the 
proceedings  in  a  suit  commenced  in  a 
court  of  competent  jurisdiction  in  a 
sister  state.     Burgess  v.  Smith,     276 

5.  Upon  a  bill  of  discovery. 

iO.  Upon  a  bill  of  discovery  in  aid  of  the 
prosecution  of  a  suit  at  law,  an  ex 
parte  injunction  ought  not  to  be  grant- 
ed, where  no  fact  is  positively  sworn 
to,  as  being  within  the  knowledge  of 
the  defendant,  which,  ifproved,  would 
defeat  the  defence  in  the  suit  at  law, 
and  enable  the  plaintiff  to  recover  in 
such  suit  ib 


INSOLVENT  CORPORATIONS. 

I  Where  an  insurance  company  is  inter- 
ested in  the  prosecution  of  an  appeal 
from  a  decree  of  salvage,  and  a  third 
person,  at  the  request  of  the  corpora- 
tion, becomes  surety  for  the  appellant, 
and  the  company  becomes  insolvent 
pending  the  appeal,  the  surety  is  not 
entitled  to  a  priority  in  payment  out  of 
the  property  of  the  corporation,  in  the 
hands  of  a  receiver,  for  the  money 
wWcli  such  surety  is  afterwards  com- 


pelled to  pay  upon  the  appeal  bond ; 
although  the  liabilities  of  the  corpora- 
tion were  considerably  diminished  by 
the  result  of  such  appeal.  Matter  of 
the  Croton  Insurance  Company,  360 

12.  Aliter  where  a  third  person  becomes 
'surety  for  the  receiver  of  tn  insolvent 
corporation,  upon  an  appeal  brought  by 
him  for  the  benefit  of  the  fund  to  which 
he  is  entitled  as  receiver,  or  where  the 
fund  coming  to  the  hands  of  a  receiver 
is  actually  increased  to  the  extent  of 
the  moneys  which  such  third  person 
is  obliged  to  pay  in  consequence  of  his 
having  become  sqch  surely.  ib 

13.  A  person  who  pays  money  as  surety 
for  an  insolvent  corporation,  is  not  en- 
titled to  a  priority  of  payment,  over 
other  creditors  of  the  corporation,  out 
of  its  corporate  property,  in  the  hands 
of  a  receiver  appointed  by  the  court  of 
chancery  to  close  up  the  affairs  of  the 
company ;  but  he  is  entitled  to  be  paid 
rateably  with  other  creditors,  although 
he  is  not  compelled  to  pay  the  claim 
for  which  he  became  liable  as  surety, 
until  after  the  appointment  of  the  re- 
ceiver, it 


INTEREST. 
See  Executors  and  AdministeatoeSiSSi 


JUDGMENT. 
1.  Docketing. 

1.  It  is  not  necessary  to  docket  a  judg- 
ment of  the  supreme  court,  to  enable 
the  plaintiff  to  sell  the  defendant's  in 
terest  in  lands,  upon  an  execution. 
Clark  v.  Dakin,  36 

9.  A  judgment  recovered  previous  to  the 
passage  of  the  law  requiring  judgments 
to  be  docketed  in  the  several  counties, 
is  a  lien  upon  ail  the  lands  of  the  de- 
fendant in  any  of  the  counties  of  the 
state,  without  being  docketed  in  each 
county.  ib 

3.  The  revival  of  a  judgment,  by  Bcirt 
facias,  does  not  render  a  second  dock- 
eting of  such  judgment  necessary,  so 
far  as  respects  the  origi  lal  debt  and 
costs.  ik 
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4.  Previous  to  the  revised  statutes,  a 
judgment  in  a  court  of  record,  iti  this 
state,  was  a  lien  upon  the  lands  of  the 
judgment  debtor  from  the  time  of  the 
entrjr  thereof;  wli'ether  docketed  or  not. 
But  if  the  judgment  was  not  properly 
docketed,  it  did  not  affect  the  lands  of 
the  judgment  debtor,  as  against  subse- 
quent purchasers  or  mortgagees.  Bu- 
chan  V.  Sumner,  165 

5.  But  even  as  to  them,  the  nndooketed 
judgment  was  entitled  to  priority  in 
equity,  if  the  purchaser  or  mortgagee 
had  notice  of  its  existence  at  the  time 
of  his  purchase,  or  when  he  took  his 
mortgage  ib 

6.  And  the  first  judgment  was  entitled  to 
a  preference,  although  not  docketed, 
over  the  lien  of  a  junior  judgment 
which  had  been  docketed.  But  if  the 
land  of  the  debtor  had  been  sold  by  ihe 
sheriff,  under  an  execution  upon  the 
junior  judgment,  to  a  purchaser  who 
had  no  notice  of  the  prfor  judgnient, 
such  purchaser  took  theland  discharged 
of  the  lien  of  the  elder  judgment.      ib 

7.  But  under  the  revised  statutes,  no 
judgment  will  affect  any  lands,  tene- 
ments, real  estate,  or  chattels  real,  or 
have  any  preference  as  against  other 
judgment  creditora,  until  the  record 
thereof  has  been  filed  and  docketed,  ib 


8  The  effect  of  the  new  provisions  of  the 
statute,  is  to  prevent  the  common  law 
lien  of  the  judgment  from  attaching  at 
all  upon  the  real  estate  of  the  judgment 
debtor  until  his  judgment  has  been  ac- 
tually docketed ;  and  not  merely  to 
protect  bona  fide  purchasers  and  in- 
cumbrancers who  had  no  notice  of  the 
existence  of  the  judgment  when  their 
interest  in,  or  liens  ppon,  the  real  estate 
of  the  debtor  accrued.  And  the  pro- 
visions of  the  act  of  May  14, 1840,  on 
this  subject,  are  also  in  accordance 
with  this  construction  of  the  revised 
st'atutes.  ib 

9.  The  fact.that  an  error,  which  occurred 
in  the  docketing  of  a  judgment,  was 
the  error  of  the  clerk,  and  not  the  fault 
of  the  judgment  creditor,  or  of  his  at- 
loniey,  will  not  authorize  the  court  of 
chancery  to  interfere,  to  deprive  another 
judgment  creditor  of  his  legal  priority, 
if  he  has  obtained  one,  by  such  error,  ib 

10.  Although  the  statute  re.<ipectmg  the 
docketing  of  judgments  does  not  de- 
clare, in  express  terms,  that  the  judg- 


ment shall  be  entered  by  the  clerk,  ir 
the  alphabetical  docket,  under  the  let- 
ter corresponding  with  the  surname  of 
the  judgment  debtor,  yet  such  has  been 
the  practical  construction  which  has 
been  given  to  the  .statute  for  more  than 
a  quarter  of  a  cen'ury  ;  and  it  is  the 
only  sensible  construction  which  can 
be  given  to  it.  it 

11.  It  was  accordingly  Held,  that  the 
docketing  of  a  judgment  against  P.  S., 
under  the  letter  P.,  the  initial  letter  of 
his  christian  name,  instead  of  the  letter 
S.,  the  initial  of  his  surname,  was  not 
even  a  substantial  compliance  with  the 
requirements  of  the  statute.  I'A 

3.  Lien  of,  how  controlled  by  court 
of  chancery. 

12.  The  general  lien  of  a  judgment  cred- 
itor, upon  the  lands  of  his  debtor,  it 
subject  to  all  equities  which  existed 
against  such  lands,  in  favor  of  third 
persons,  at  the  time  of  the  recovery  of 
the  judgment.  And  the  court  of  chan- 
cery will  so  control  the  legal  lien,  of  the 
judgment  creditor,  as  to  restrict  it  to 
the  actual  interest  of  the  judgment 
debtor  in  the  property ;  so  as  fully  to 
protect  thcjights  of  those  who  have  a 
prior  equitable  mterest  in  such  proper- 
ty, or  in  the  proceeds  thereof.  ib 

13.  It  is  a  settled  principle  in  the  court 
of  chancery,  that  the  general  lien  of  a 
judgment,  upon  the  real  estate  of  a 
debtor,  is  subject  to  all  the  equities 
which  existed  in  favor  of  such  real  es- 
tate, in  favor  of  third  persons,  at  the 
time  of  the  recovery  of  such  judgment. 
And  a  court  of  equity  will  so  control  the 
legaUien,  of  the  judgment  creditor,  as 
to  protect  the  rights  of  those  who  have 
prior  equitable  interests  in,  or  liens  on, 
such  property,  or  the  proceeds  thereof 
Wilkes  V.  Harper,  335 

3.  Who  bound  by. 

14.  The  interest  of  h  person  holding  a 
contract  for  the  purchase  of  land,  is  not 
bound  by  the  docketing  of  a  judgment 
against  him.  Boughton  v.  The  Bank 
of  Orleans,  458 

See  Executors  and  Administrators, 34 


JURISDICTION  OF  CHANCERY, 

1.  Of  a  suit  against  a  grantor,  for  dia^ 
turbing  a  grantee  in  his  possession. 

I   Where  a  party  claims  title  to  propertj 
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under  a  recent  conveyance  from  the 
defendant  himself,  he  is  not  obliged  to 
bring  a  suit  at  law,  against  the  grantor, 
for  distu!  bing  him  in  his  possession,  in 
violation  o:  the  express  provisions  of 
his  grant,  belbre  applying  to  the  court 
of  chancery  for  relief.  It  is  only  where 
the  right  of  the  complainant  to  the 
pr'vilege  claimed  admits  of  doubt,  that 
the  court  requires  him  to  establish  his 
right  at  law  previous  to  the  granting  of 
in  injunction.  The  Seneca  Woollen 
Mills  V.  Tillman,  9 

2   To  decree  a  will  void;  withovt  on  issue. 

2.  Whether  the  court  of  chancery  has 
jurisdiction  to  decree  a  will  void,  except 
by  consent  of  parties,  without  award- 
ing an  issue  devisavit  vel  nan  ?  Qu^Ere. 
Clarke  v.  Sawyer,  41 1 

3.  Where  there  is  a  want  of  jurisdiction 
in  the  court  to  declare  a  will  void,  upon 
a  bill  filed  for  that  purpose,  the  bill 
should  not  be  dismissed  absolutely,  so 
as  to  bar  the  complainant's  .rights  ;  but 
it  should  be  dismissed  without  preju- 
dice to  his  rights  at  law.  ib 

4.  Where  a  testator  has  been  induced  to 
make  a  will  in-  consequence  of  a  gross 
fraud  practised  upon  him,  by  means 
of  a  conspiracy,  the  court  of  chancery 
has  power,  by  consent  of  parties,  to 
make  a  decree  declaring  the  same 
void,  and  that  it  was 'obtained  by  fraud 
and  imposition,  so  far  as  relates  to  the 
parties  to  the  suit.  ib 

3.  To  remove  executors. 

6.  Whether  the  court  of  chancery  has  the 
power  to  remove  an  executor,  upon  a 
mere  petition  presented  by  some  of  the 
persons  interested  in  the  estate,  and 
without  the  institution  of  a  suit  for  that 
purpose  ?  Qucere.  Matter  of  Wads- 
worth,  381 

6.  The  committee  of  a  lunatic  executor 
'8  entitled  to  notice  of  an  application 
to  the  court  to  remove  such  executor. 
And  if  the  alleged  lunatic  has  no  com- 
mittee, the  court  will  direct  the  appli- 
cation to  stand  over  until  a  committee 
shall  have  been  appointed.  ib 

4.  Timsts  and  Trustees. 

7  The  common  law  has  made  no  pro- 
rision  for  the  execution  of  a  joint  trust 
by  one  of  the  trustees,  where  the  co- 
trustee, by  reason  of  lunacy  or  other 

Vol.  IL*  87 


inability,  becomes  incompetent  to  GM- 
cute  the  trust.  J' 

8.  In  such  a  case  it  is  proper  for  the  cout 
of  chancery  to  interfere,  to  remove  the 
lunatic  trustee,  under  the  provisions  of 
the  revised  statutes  ;  so  that  the  trusts 
may  be  executed,  either  by  the  remain- 
ing trustee,  or  by  him  and  such  other 
person  as  may  be  substituted '  in  the 
place  of  the  lunatic.  ib 

9.  Where  a  single  trust  is  created,  it  is 
not  competent  for  the  court  of  chan- 
cery to  remove  one  of  the  trustees  from 
a  part  of  the  trust,  and  to  appoint  an- 
other in  his  place,  to  act  with  the  co- 
trustees in  part  only.  ib 

10.  But  where  separate  and  distinct  trusts 
are  created  by  a  testator,  as  to  ditfer- 
ent  portions  of  his  property,  and  for  the 
benefit  of  different  persons,  and  which 
trusts  are  separate  and  distinct  from 
the  trusts  and  trust  powers  which  are 
conferred  upon  the  trustees  in  their 
character  of  executors,  one  of  the  trus- 
tees may  decline  one  of  the  trusts  at- 
tempted to  be  conferred  upon  him,  anu 
may  accept  another  of  such  trusts, 
and  may  take  out  letters  testamentary 
and  assume  the  duties  of  an  executor. 

ib 

11.  A  lunatic  trustee,  who  is  also  an  ex- 
ecutor, may  be  removed  from  his  office 
of  trustee  of  a  special  ti'ust  not  con- 
nected with  his  executorship,  without 
interfering  with  a  trust  conferred  upo".| 
him  as  executor.  li 

5.  Idiots  and  lunatics. 

12.  The  court  of  chancery  has  the  power, 
out  of  the  surplus  income  of  the  estate  . 
of  a  lunatic,  to  provide  for  the  support 
of  persons  not  his  next  of  kin,  and 
whom  the  lunatic  is  under  no  legal 
obligation  to  support ;  where  it  satis- 
factorily appears  to  the  chancellor  that 
the  lunatichimself  would  have  provided 
for  the  support  of  such  persons,  had  he 
been  of  sound  mind.  Matter  of  Hee^ 
ney,  326 

13.  The  court  may  also  make  an  allow- 
ance, out  of  the  income  of  a  lunatic's 
estate,  for  the  education  of  persons 
whom  he  had  adopted  as  children, 
while  he  was  in  a  sound  state  of  mind. 

ib 

14.  And  the  committee  of  the  lunatic  ma» 
be  authorized  to  provide  for  the  keep- 
ing up  of  the  lunatic's  family  establiali- 
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ment,  with  the  same  number  of  domes- 
tics as  had  been  customary  previous 
to  the  lunacy,  and  to  expend  for  that 
purpose,  annually,  an  amount  not  ex- 
ceeding that  which  had  been  annually 
expended  by  the  lunatic  himself  before 
his  lunacy.  ib 

15.  The  committee  may  also  he  author- 
ized, by  the  court,  to  place  at  the  luna. 
tic's  disposal,  so  long  as  he  is  compe- 
tent tojudgeof  the  claims  of  applicants, 
Bmall  sums  of  money  for  purposes  of 
charity.  ib 

16.  And  the  court  may  also  authorize  the 
committee  to  pay  for  the  support  of 
the  institutions  of  religion, in  the  church 
where  the  lunatic  and  his  family  have 
been  accustomed  to  worship,  such 
sums  from  time' to  titne  as  the  lunatic 
may  desire  him  to  pay  for  that  purpose, 
not  exceeding  the  amount  which  the 
lunatic  had  been  in  the  habit  of  paying 
annually,  before  his  faculties  became 
impaired.  '  ib 

17.  But  the  committee  will  not  be  al- 
lowed personally  to  expend  any  part 
of  the  estate  of  the  lunatic  for  general 
charity,  or  objects  of  benevolence,  or 
piety,  for  which  the  lunatic  himself 
had  not  been  in  the  habit  of  contribu- 
ting specifically  and  regularly,  while 
he  was  competent  to  manage  his  own 
aifFairs.  ib 

6.  On  a  bill  of  discovery  in  aid  of  a  suit 
in  a  sister  states  or  in  a  foreign  tri- 
bunal. 


18.  The  court  of  chancery,  in  this  stale, 
has  jarisdiction,  and  will  entertain  a 
bill  of  discovery  in  aid  of  the  proseou- 
lioii  of  a  civil  suit,  in  a  sister  state,  or 
in  a  foreign  tribunal,'or  in  a  court  of 
the  United  Slates.  Burgessv.  Smith, 
276 

i9.  But  it  will  not  entertain  such  a  bill 
when  filed  agajnst  a  person  who  is  not 
a  party  to  the  suit  in  which  the  dis- 
covery sought  for  is  to  be  nsed ;  even 
though  such  person  is  the  substantial 
party  in  interest  in  the  defence  of  that 
BUit.  ib 

See  iNJtJNCTION,  10. 

7.  To  enforce  Hens. 

S(0.  The  court  of  chancery  rnay  enforce 
an  equitable  lien,  either  upon  a  legsC, 
or  upon  an  equitable  estate  in  lands. 
Buchan  v.  Sumner,  165 


21.  And  where  the  common  .aw  oi  i 
statute,  creates  a  lien  upon  a  lega,  in- 
terest in  land,  the  court  of  chancery,  by 
analogy,  sometimes  declares  and  en- 
forces a  similar  lien  upon  an  equitable 
estate  therein.  ib 

22.  But  where  the  lien  is  created  by  stat- 
ute, and  the  lien  itself,  as  well  as  the 
estate  against  which  it  is  sought  to  be 
enforced,  is  purely  legal,  chancery  is 
Yiot  authorized  to  extend  the  lien  to 
cases  not  provided  for  h^  the  statute. 

ib 

8.  To  restrain  a  purchaser  at  a  sheriff's 
sale  from  taking  a  deed. 

23.  S.  &  W.  ,H.  executed  a  bond  axK" 
mortgage,  to  the  complainants.  At 
the  time  of  the  giving  thereof.  S.  S.  & 
Co.  were  the  holders  of  a  judgment 
against  the  mortgagors,  which  was  a 
lien  upon  the  mortgaged  premises,  and 
upon  other  real  estate  of  the  mortga- 
gors. An  execution  had  been  issued 
upon  that  judgment,  and  levied  upon  a 
store  of  goods.  The  complainant  had 
notice  of  that  judgment.  Subsequent- 
ly to  the  execution  of  the  mortgage  to 
the  complainant,  S.  S.  &.  Co.  issued  a 
second  execution  upon  their  judgment, 
and  made  an  arrangement  with  the 
defendants  therein  by  which  they 
withdrew  the  first  execution  from  the 
hands  of  the  sheriff.  The  result  of 
this  arrangement  was  to  give  other  ex- 
ecutions, then  in  the  hands  of  tho 
sheriff,  a  preferable  lien  upon  the  per- 
sonal property  of  the  mortgagors,  and 
to  subject  their  real  estate,  upon  a  part 
of  which  the  complainant's  mortgage 
was  a  lien,  to  liability  for  the  amount 

iduo  on  that  judgment.  The  agent  of 
S.  S.  &  Co.,  after  leaving  their  second 
execution  dormant  in  the  hands  of  the 
sheriff  for  about  fifteen  months,  caused 
the  mortgaged  premises  to  be  adver- 
tised and  sold  (hereon,  and  purchased 
them,  in  the  name,  and  for  the  benefit, 
of  S.  S.  &  Co.  Previous  to  that  sale, 
the  complainant  had  filed  his  bill  in 
this  cause  to  foreclose  his  mortgage, 
making  S.  S.  &  Co.  parties.  And  he 
had  obtained  a  regular  decree,  which 
gave  his  mortgage  a  preference  over 
their  judgment ;  they  having  neglected 
to  appear  in  the  cause.  The  mort" 
gaged  premises  were  advertised  to  be 
sold  under  that  decree,  or  the  30th  of 
July,  1846 ;  previous  to  wbich  tlnw 
S.  8.  &  Co.  applied  to  the  chancellof 
to  open  their  default,  and  the  decree, 
and  for  leave  to  them  to  appear,  and 
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pat  in  an  answer.  The  chancellor 
took  time  to  consider  the  application ; 
and  in  the  meantime  he  directed  the 
master  to  proceed  and  sell  the  premi- 
ses according  to  the  directions  in  the 
decree.  The  master  sold  the  mort- 
gaged premises  on  the  12th  of  Septem- 
ber, 1846,  and  they  were  b'd  in  bj 
the  complainant,  and  were  conveyed 
to  him  :  and  the  report  of  the  sale  was 
dniy  confirmed.  On  the  6th  of  Octo- 
ber, 1846,  the  chancellor  denied  the 
application  of  S.  S.  &  Co.,  without 
reserving  to  them  any  right  to  renew 
it.  On  the  1st  day  of  February,  1847, 
S.  S.  &  Co.  applied  to  the  court  for 
leave  to  renew  their  motion  to  open 
their  default,  and  the  decree  of  foreclo- 
sure in  this  cause;  or  that  the  com- 
•  plainant  might  be  decreed  to  redeem 
their  judgment.  After  the  decision 
of  the  chancellor  upon  the  first  appli- 
cation, and  before  notice  was  given  of 
the  second,  the  complainant  sold  and 
conveyed  a  portion  of  the  premises 
purchased  by  him  at  the  master's  sale, 
to  T.  A.  L.  The  complainant,  in  his 
affidavit  in  opposition  to  the  second 
application,  stated  that  he  believed  it 
was  the  intention  of  S.  S.  &  Co.  to 
cast  a  cloud  upon  his  title  by  taking 
a  conveyance  from  the  sheriff  upon 
the  sale  under  their  judgment.  He 
therefore  asked  for  an  order,  on  the 
foot  of  the  decree,  restraining  them 
from  doing  so.  .Held,  That  the  court 
was  not  authorized,  upon  this  applica- 
tion, to  make  an  order  to  restrain  S. 
5.  &Co.  from  taking  a  sheriff's  deed 
ipon  the  sale  under  their  judgment. 
That  if  any  relief  of  that  kind  was  ne- 
icssary,  the  proper  remedy  for  the 
omplainant  was  to  file  a  bill  against 
'.  S.  &  Co.,  after  they  should  have 
nken  such  deed,  to  remove  the  cloud 
t.ius  cast  upon  the  title.  That  it  was 
lOCiiuitable,  as  to  the  complainant,  for 
Jj.  6.  &.  Co.  to  consent  to  withdraw 
fie  first  execution  from  the  hands  of 
the  sheriff,  so  as  to  discharge  the  per- 
sonal estate  which  the  defendants'  in 
the  judgment  had  at  the  time  of  issu- 
mg  that  execution,  and  to  leave  their 
judgment  to  be  satisfied  out  of  the  real 
estate  which  had  previously  been 
mortgaged  to  the  complainant.  Ve 
Peyster  v.  Hildreth,  109 

^  To  order  a  demand  to  be  paid  to 
a  stranger  to  the  suit. 

£4.  The  court  of  chancery  has  no  juris- 
dicU(H>,  t  wn  the  petition  of  a  stranger 
tp  -  B  .'i     I  that  coari,  to  order  a  de- 


mand which  he  has  against  a  firm  in 
which  the  defendants  m  such  suit  are 
partners,  to  be  paid  to  him,  oat  of  funds 
in  the  hands  of  the  receiver  in  the  suit. 
Matter  of  Ingraham,  35 

25.  The  remedy  of  a  persoif  having  an 
equitable  claim  to  funds  thus  situated 
is  to  file  a  bill,  making  the  complain- 
ants in  such  suit,  and  the  several  mem- 
bers of  the  firm,  defendants,  after  hav- 
ing exhausted  his  remedy  at  law, 
against  his  debtors  by  judgment  and 
execution.  ib 

See  Assignor  and  Assignee,  1,2,3. 
Injunction,  3. 
Judgment,  12,  13. 
Surrogate,  I. 
Vice  Chancellors. 


LEGATEES. 

See  Liens. 

LIENS. 

1.  In  all  cases,  in  respect  to  mere  eqtiita- 
ble  liens,  the  maxim  prevails,  in  the 
court  of  chancery,  that  he  who  is  prior 
in  time  is  stronger  in  right.  Wilkes 
V.  Harper,  338 

2.  Legatees,,  whose  shares  of  the  personal 
estate  of  the  testator  have  been  wasted 
by  the  executor,  have  no  specific  equi- 
table lien  therefor  upon  the  real  estate 
to  which  such  executor  is  entitled  as 
a  devisee  of  the  testator,  to  make  good 
their  loss.  Nor  are  such  legatees,  on 
that  account,  entitled  to  a  priority  over 
the  legal  liens  which  other  creditors  of 
the  executor  have  acquired,  upon  such 
real  estate,  by  judgment.  ib 

3.  Neither  will  the  receipt,  by  an  execu- 
tor, for  the  mere  purpose  of  distribution, 
of  the  shares  of  devisees,  of  the  pur- 
chase money  of  real  estate  sold  by  him 
as  their  agent,  give  them  a  lien. upon 
real  estate  devised  to  such  executor,  ib 

See  Judgment,  J2,  13. 

Jurisdiction,  20,  21,  22 


LIMITATIONS,  STATUTE  OF 
1.  The  exceptions  in  the  statute  of  limita- 
tions of  1801,  relative  to  actions  whicli 
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eouceni  the  trade  of  merchandize  be- 
tween merchant  and  merchant,  their 
factor^  or  servants,  does  not  apply  to  a 
bill  in  chancery  for  an  account  and 
settlement,  and  for  the  payment  of  a 
balance  due  from  one  ruercanlile  firm 
to  anothei?  by  reason  of  joint  adven- 
tures in  which  the  two  firms. had  been 
engaged ;  where  all  the  items  of  the 
account,  on  both  sides,  were  more  than 
six  years  previous  to  the  filing  of  thd 
bill.  In  such  a  case  the  statute  is  a 
bar.    Didier  v.  Davison,  477 

9  Where  a  right  of  action  accrued  pre- 
vious to  1830,  it  is  to  be  governed  by 
the  act  of  1801  for  the  limitation  of 
actions,  and  not  by  the  new  provisions 
of  the  revised  statutes  on  the  subject ; 
although  the  defendant  has  promised 
to  pay  the  debt  whenever  he  should  be 
able  to  do  so,  and  the  bill  does  not 
show  such  ability  previous  to  1830.  ib 

3  Where  a  debtor,  who  is  absent  from 
the  state  at  the  time  the  cause  of  action 
accrues  against  him,  afterwards  comes 
into  this  state,  and  is  here  publicly  and 
openly,  so  that  by  reasonable  diligence 
his  creditor  might  have  commenced  a 
suit  against  him,  it  is  a  return  into  this 
state  within  the  meaning  of  the  fifth 
section  of  the  act  of  1801  for  the  lim- 
itation of  actions.  ib 

4.  But  a  mere  clandestine  return  of  the 
debtor,  which  will  not  enable  the  cred- 
itor, with  ordinary  diligence,  to  serve 
process  upon  him,  is  not  such  a  return 
as  will  cause  the  statute  of  limitations 
of  1801  to  commence  runnitig  against 
the  demand,  so  as  to  bar  it  in  six  years 
from  such  return  to  this  state.  ib 

5.  The  open  residence  in  this  state,  for 
three  or  four  years,  of  one  of  two  joint 
debtors,  who  were  absent  at  the  time 
the  cause  of  action  accrued,  and  the 
subsequent  residence  in  this  state  of  the 
other  joint  debtor,  is  such  a  return  of 
both  debtors  to  this  state  as  was  con- 
templated by  the  statute  ;  although  in 
point  of  fact  their  creditors  were  not 
aware  of  the  residence  of  either  of  such 
debtors  in  this  state.'  ib 

CL  Under  the  act  of  1801,  if  the  debtor 
was  in  this  state  at  the  time  the  cause 
of  action  accrued  against  him,  or  came 
here  subsequently,  so  that  the  statute 
once  began  to  run  against  thedemand, it 
continued  to  run,  notwithstanding  he 
deputed  from  th6  state  within  the  six 


years;  and  no  sibseauent   duabilitj 
would  stop  it.  M 

7.  Even  the  death  of  either  of  the  parties, 
after  the  statute  once  commenced  run- 
ning, would  not  prevent  the  limitation 
from  attaching ;  except  in  cases  whifih 
were  provided  for  by  some  other  statu 
tory  provision.  ib 

8.  Under  the  provisions  of  the  old  statute 
of  limitations,  the  return  of  one  of  two 
joint  debtors  into  the  state,  after  the 
right  of  action  had  accrued  against 
both,  and  his  subsequent  death  within 
the  six  years,  will  not  bar  the  right  of 
action,  against  the  survivor,  who  does 
not  come  into  the  state  until  wJt^in  sis 
years  of  the  time  when  the  suit  ii 
brought  against  him.  it) 

9.  By  the  provisions  of  the  revised  Pta( 
utes,  where  the  right  of  action  against 
a  debtor  accrued  subsequent  to  the 
time  when  those  statutes  took  effect 
he  must  have  continued  to  residi 
within  this  state  for  six  years,  to  rendei 
the  act  of  limitations  a  bar  to  the  suit ; 
and  the  time  he  has  resided  out  of  th< 
state  after  the  right- of  action  accrued 
is  not  to  be  taken  into  the  account,  is 
the  conrputation  of  the  time  withiff 
which  the  action  must  be  commenced 

:1 
See  Husband  and  Wife,  13. 


LIS  PENDENS 

The  commencement  of  a  sitit  in  chan- 
cery is  only  constructive  notice,  of  the 
pendency  of  such  suit,  as  against  per- 
sons who  have  acquired  some  titie  to, 
or  some  interest  in,  the  properly  invol- 
ved in  the  litigation,  under  the  defen- 
dants, or  some  of  them,  pendente  lite, 
Stuyvesant  v.  Hall,  151 


M 

MAINTENANCE. 
See  Infants,  3  to  6. 

MASTER'S  DEED. 

The  recording  of  a  master's  deed  ot 
premises  sold  by  him  under  the  decrea 
in  a  foreclosure  suit  is  coastnictive  no- 
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dee  to  all  subsequent  purchasers  from 
any  of  the  parties  to  the  decree,  that 
tlie  rights  which  such  parties  had  in, 
or  the  liens  which  they  had  upon, 
the  mortgaged  premises,  at  the  time  of 
the  decree,  were  cut  off  by  the  master's 
sale.    Dc  Peyster  v.  HiidretA,      109 


MASTER'S  REPORT. 

I  It  is  irregular  to  insert  fractions  of  a 
cent,  in  a  master's  report.  Dumont  v. 
Nicholsin,  71 

2.  Where  a  mere  error  in  calculation  has 
occurred  in  a  master's  report,  the  court 
of  chancery,  upon  further  directions, 
miff  direct  the  report  to  be  amended  ; 
although  no  exceptions  have  been 
filed,  and  without  sending  such  report 
back  to  the  master  to  be  corrected  ; 
but  where  the  report  has  been  followed 
by  an  order,  or  decree  of  the  court,  for 
the  payment  of  the  balance  as  found 
due  by  the  master,  the  report  cannot 
be  amended  while  the  order  or  decree 
founded  thereon  remains  in  full  force. 
The  Vlica  Insurance  Cmnpany  v. 
Lvncli,  573 

See  Paktition,  4.       ' 


MAXIMS. 

1  In  all  cases,  in  respect  to  mere  equita- 
ble liens,  the  maxim  prevails,  in  the 
court  of  chancery,  that  he  who  is  pri- 
or in  time  is  stronger  in  right.  Wilkes 
V.  Harper,  333 

i.  As  between  mere  equitable  claims,  he 
who  is  first  in  time  is  superior  in  right 
Cherry  v.  Monro,  618 


MERGER. 

It  seems  that  a  verbal  agreement  made 
by  the  grantee  of  land,  at  the  time  of 
the  conveyance  thereof  to  him  with 
warranty,  cannot  be  set  up,  either  at 
law  or  in  equity,  as  a  defence  to  a  suit 
for  a  breach  of  the  covenant  of  war- 
ranty contained  in  such  conveyance  ; 
and  that  all  verbal  agreements  which 
would  be  inconsistent  with  the  general 
covenant  of  warranty  against  all  per- 
Bons,  must  be  considered  as  merged 
'm  the  wJ'.tten  covenant.  Miller  v. 
Atery,  582 


MISTAKE. 


1.  Courts  will  sometimes  grant  reiie' 
against  a  mistake  of  the  law,  where  i* 
can  be  done  without  impairing  the 
rights  of  those  who  were  ignorant  of 
the  existence  of  any  such  mistake, 
when  their  rights  accrued.  Hall  v. 
Reed,  500 

2.  Distinction  between  ignorance  of  the 
law,  and  a  mistake  of  law.  i^ 


MORTGAGE. 

1 .  Bill  to  cancel  for  usury. 

1.  If  a  mortgage  is  usurious,  and  is  a 
cloud  upon  the  title  of  the  mortgagor, 
he  has  a  right,  under  the  act  of  1837, 
to  come  into  the  court  of  chancery  for 
the  purpose  of  having  the  mortgage 
cancelled.     Hartson  v.  Davenport,  77 

2.  Nature  and  incidents  of. 

2.  Although  the  rule  in  England  is  that 
a  mortgage  in  fee  transfers  the  legaf 
title  to  the  land  itself,  as  a  conditional 
fee,  so  that  if  the  condition  of  the  mort- 
gage is  not  complied  with,  by  the 
payment  of  the  money  at  the  day,  a 
reconveyance  is  necessary  to  vest  the 
title  of  the  land  in  the  owner  of  the 
equity  of  redemption,  though  the  debt 
is  subsequently  paid ;  ye&  in  this  state 
the  mortgagor  is  considered  the  real 
owner  of  the  fee  of  the  mortgaged 
premises,  except  for  the  mere  purpose 
of  protecting  the  mortgagee  as  the 
holder  of  a  security  thereon  for  the  pay- 
ment of  his  debt  And  the  only  right 
the  mortgagee  has,  in  the  land  itself,  is 
to  take  possession  thereof,  with  the 
assent  of  the  mortgagor,  after  the  debt 
has  become  due  and  payable,  and  to 
retain  such  possession  until  the  debt  is 
paid.     Waring  v.  Smyth,  119 

3.  In  this  state,  a  mortgage  is  nothing 
but  a  chose  in  action  ;  or  a  mere  lien  or 
security  upon  the  mortgaged  premises, 
as  an  incident  to  the  debt  itself.  And 
where  the  mortgagee  has  released  or 
discharged  his  debt,  by  an  improper 
and  voluntary  alteration  or  destruction 
of  the  bond  and  mortgage,  by  which  it 
was  secured,  he  ought  not  to  be  permit- 
ted to  sustain  a  suit,  iu  any  court,  fof 
the  recovery  of  his  debt.  H 

3.  Recording  ;  how  far  notice. 

See  Recording  Acts. 
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4.  What  amounts  to  notice  to  mirtgagee. 

4>  What  amoUDts  to  constructive  notice, 
to  the  mortgagee,  of  previous  convey, 
ances,  or  incumbrances.  Sluyvesant 
T.  Hall,  151 

5.  Priority  of  mortgages. 

5.  Where  two  mortgages,  upon  the  prem- 
ises, are  recorded  at  the  same  time, 
and  each  mortgagee  is  cognizant  of  the 
g:iving  of  the  other  mortgage,  at  the 
time  that  he  takes  bis  own,  the  record- 
ing acts  have  no  application  to  the 
case,  in  respect  to  the  question  of  pri- 
ority    Jones  v.  Phelps,  440 

6.  Although  two  mortgages  upon  the 
same  premises,  given  to  different  per- 
sons, bear  the  same  date,  and  are  ac- 
knowledged at  the  same  time,  if  it  ap- 
pears that  it  was  the  agreement  and 
intention  of  all  parties  that  one  of  the 
mortgages  should  have  a  preference 
over  the  other,  so  as  to  be  a  prior  lien 
upon  the  prem'ies,  the  law,  for  the 
purpose  of  carrying  mto  effect  that  in- 
tention, presumes  that  the  mortgage 
which  was  intended  to  be  preferred, 
\j?as  delivered  first.  ib 

6.  Recording  assignment;  how  far  notice. 

7.  The  mere  recording  of  the  assignment 
of  a  mortgage,  is  not  of  itself  legal  no- 
lice  to  the  mortgagor,  of  such  assign- 
ment ;  so  as  to  invalidate  a  payment, 
made  by  him,  or  his  heirs,  or  represen- 
tatives, to  the  assignor.  The  New- 
York  Life  Insurance  and  Trust  Com- 
pany V.  Smith,  82 

8.  The  recording  of  the  assignment  of  a 
mortgage  Is  only  constructive  notice  of 
such  assignment,  as  against  persons 
claiming  bf  virtue  of  some  subsequent 
assignment  or  conveyance  from  the 
mortgagee,  or  assignor  of  the  mort- 
gage, or  his  representatives.  ih 

7.  Release  of  lien. 

See  Executors  and  Administrators, 
18,  19. 

9.  Implied  covenants  foi' payment  of  debt. 

9.  Where  a  mortgage  is  taken  for  the  se- 
curity of  a  pre-existing  indebtedness, 
without  any  intention  of  discharging  the 
original  debtor  from  personal  responsi- 
bility upon  his  former  security,  his  lia- 
bility upon  that  security  will  remain, 
notwithstanding  the  debt  is  further  se- 
cured by  such  mortgage.     But  if  the 


original  indebtedness  s  intende  1  to  ba 
discharged,  and  a  rneie  mortgage  in 
taken,  to  secure  the  amount  of  the 
debt,  without  any  express  covenant  to 
pay  the  same,  and  no  bond  or  separate 
instrument  is  given  to  sec  ure  such  pay- 
ment, the  mortgagee  has  no  remedy 
npon  any  implied  agreement  of  th« 
mortgagor  to  pay  the  amount  secured 
by  tlie  mortgage  ;  but  he  must  resort 
to  the  land  alone,  or  to  the  proceed.'! 
thereof,  for  payment.  Hone  v.  Fisher, 
55:» 

10.  The  result  is  the  same  where  an  ab- 
solute deed  is  taken,  as  a  mere  security 
for  the  re-payment  of  thu.  amount  of  the 
consideration  of  such  deed,  instead  of 
an  ordinary  mortgage  ;  and  where 
there  is  no  covenant  or  other  instru- 
ment rendering  any  one  personally 
liable  for  the  debt  iriicnded  to  be  se- 
cured by  such  absolute  deed.  ib 

9.  Charging  mortgagor  personally,  with 
the  payment  of  the  mortgage  debt. 

11.  A  person  who  purchases  land  subject 
to  the  payment  of  a  prior  mortgage 
thereon,  has  no  legal  right  lo  have  th« 
mortgage  debt  charged  upon  the  mort- 
gagor personally,  instead  of  charging 
it  on  the  land  upon  which  it  was 
charged  by  the  mortgage.  Cherry  v 
Monro,  618 

10.  Priority  of  payment,  out  of  mort- 
gaged premises. 

12.  Where  the  complainant  in  a  foreclo- 
sure suit  has  obtained  a  decree,  where, 
by  he  has  secured  to  himself  the  legal 
priority  of  payment  out  of  the  proceeds 
of  the  mortgaged  premises,  he  will  not 
be  deprived  of  such  priority,  in  favor 
of  prior  judgment  creditors  who  have 
lost  the  opportunity  to  have  their  judg- 
ment satisfied  out  of  other  properly  of 
the  mortgagor  by  their  own  acts,  i:,d 
by  their  negligence.  De  Peyster  v 
Hildrelh,  109 

Set  Alteshation  of  Instruments. 


MULVIFARIOUSNESS. 
See  Debts.  1. 

N 

NON-IMPRISONIMENT  ACT 
See  Debtor  and  CREDiros- 
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NOTICE. 

See  Lis  Pendens. 
Mortgage,  4. 
Possession. 


o 

ONUS  PHOBANDI 
See  Alteration  of  Instruments,  4. 


PARTIES. 

I.  Associates,  or  shareholders. 

Where  the  associates,  or  shareholders, 
rf  a  private  association  are  numerous, 
a  bill  njay  be  filed  by  one  of  such  as- 
sociates, in  behalf  of  himself  and  all 
the  others  against  the  trustees  of  such 
association,  to  compel  the  execution 
of  the  trust,  and  for  an  account  and 
distribution  of  the  funds  and  property 
of  the  association  among  the  share- 
holders. And  it  is  not  necessary  that 
all  the  associates  should  unite  in  a  bill 
for  that  purpose.  Mann  v.  Butler,  362 

9.  Trustees  and  cesiuis  que  trust. 

g.  Where  the  legal  title  to  trust  property 
is  in  the  trustees,  so  that  a  decree  di- 
recting ai  sale  of  _  the  property,  either 
by  the  trustees  or  by  a  receiver,  will 
give  a  good  and  valid  title  to  a  pur- 
chaser, if  the  cestuis  que  trust  are 
numerous,  or  if  some  of  them  are  un- 
known, it  is  not  necessary,  to  make 
them  all  parties  to  a  bill  to  compel  the 
execution  of  the  trust,  and  for  an  ac- 
count and  distribution  ;  but  a  part 
may-sue  in  behalf  of  themselves  and 
others.  And  the  court  will  see  that 
the  rights  of  all  to  their  distributive 
shares  of  the  trust  fund  are  protected 
by  the  decree  in  the  cause.  ib 

3.   Husband  and  wife. 

3.  Where  a  suit  at  law  is  brought  against 
the  husband  and  wife,  for  the  purpose 
of  affecting  her  interest,  she  is  a  ne- 
cessary part/  to  a  bill  in  chancery,  by 
(lie  h'.isband,  for  an  injunction  to  re- 
stram  proceedings  in  the  suit  at  law. 
Booth  V.  Alberlson,  313 


4.  On  appeal. 


4.  The  complainant  in  a  suit  is  a  iiecea 
sary  party  to  an  appeal  from  an  order 
of  a  vice  chancellor,  g'ranting  leave  to 
file  the  bond  of  the  receiver  in  such 
suit  nunc  pro  tunc.  Whiteside  v. 
Prendergast,  471 

5.  In  partition  suits. 

5.  A  decree  for  a  partition  cannot  be 
made  unless  all  the  persons  interested 
in  the  premises  are  made  parties  to  the 
suit.    Burhans  v.  Burhans,  398 

6.  Executors  and  administrators. 

6.  Where  real  estate  has  been  purchased 
by  a  person,  since  deceased,  for  his 
own  use  and  benefit,  and  a  convey- 
ance taken  in  the  name  of  F.,  the  lat- 
ter is  not  a  proper  party  to  a  bill  filed 
by  a  creditor  of  the  decedent,  against 
his  administratrix  for  an  account  and 
payment  of  the  complainant's  debt,  out 
of  the  personal  estate  which  had  come 
to  her  hands ;  and  the  administratiix 
is  not  a  proper  party  to  a  suit  to  have 
the  complainant's  debt  paid  out  pf  the 
real  estate  of  the  decedent,  the  title  to 
which  was  taken  in  the  name  of  F. 
Jackson  v.  Forrest,  576 

See  Fraudulent  Conveyances. 

7.  Who  may  object  to  misjoinder. 

7.  A  defendant  in  the  court  of  chancery 
cannot  object  that  another  defendant, 
havingno  interest  in  the  subject  mat- 
ter of  the  suit,  is  improperly  mads  a 
party.     Cherry  v.  Monro,  618 

8.  It  is  only  where  the  complainant  has 
some  ground  of  relief  against  each  de- 
fendant, and  where  his  claims  for  re- 
lief against  them  respectively  are 
improperly  joined  in  one^suit,  so  as  to 
make  the  bill  multifarious,  that  each 
defendant  has  the  right  to  demur  upon 
the  ground  that  th^  other  defendant 
is  improperly  joined  with  him  in  the 
suit.  :s 

8.  Demurrer  for  misjoinder. 

9  A  defendant  cannot  demur  to  a  bill, 

for  the  misjoinder  of  other  persons  ai 

co-defendants.     Whitbeck  v.  Edgar, 

10« 

See  AssiG  (or  and  Assignek 
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PARTITION. 


'.   Effect  of  a  voluntary  partition. 

^  A  voluntary  partition,  of  the  interests 
of  several  persons  in  lands,  witiiout 
warranty,  will,-  as  between  such  per- 
sons, only  give  to  each  one  the  rights 
and  interest,  either  vested  or  contin- 
gent, which  he  and  the  others  then 
have  in  the  lands  set  otT  in  severalty. 
Carpenter  v.  Schermerhorn,  314 

2.  And  a  further  interest  in  the  land  set 
off  to  others,  which  one  of  the  parties 
afterwards  acquires  as  the  heir  at  law 
of  some  of  his  children  who  had  a  re- 
mainder in  lee  in  the  premises,  not  be- 
ing either  a  vested  or  a  contingent 
interest  in'him,  at  the  time  of  the  par- 
tition, but  a  mere  chance  of  his  suc- 
ceeding to  the  same,  as  an  heir  at  law 
of  his  children,  does  not  enure  to  the 
benefit  of  the  other  parties  to  theipar- 
tition  in  respect  tu  the  lands  set  off  to 
them.  ib 

See  Deed,  7. 

2.  Shares  of  infants. 

3.  f  he  shares  of  infant  defendants,  in  the 
proceeds  of  the  sale  of  premises  in  a 
partition  suit,  ought  not  to  be  paid  to 
their  guardians  ad  litem  ;  but  should 
be  brought  into  court,  and  invested,  for 
the  benefit  of  such  infants.  '      ib 

3.  Master's  report. 

4.  Where  the  master's  report, in  a  partition 
suit,  shows  the  actual  interests  of  the 
several  parties  in  the  premises,  it  is  not 
necessary  to  send  the  report  back  to 
the  master  to  correct  an  erroneous  es- 
limite  which  he  has  made  in  relation 
h>  iuoh  Interests  ;  but  the  error  may  bo 
corrected  by  the  decree.  ib 

4.  Possession,  and  interest  of  the  parties. 

5.  A  party  applying  for  a  partition  of 
lands  must  not  only  have  a  present 
estate  in  the  premises,  of  which  parti- 
tion is  sought,  as  a  joint  tenant  or  a 
tenant  in  common,  but  he  must  also  be 
actua  ly  or  constructively  in  the  pos- 
session of  his  undivided  share  or  inter- 
est in  such  premises.  Burhans  v.  Bur- 
ians,  398 

5.  Rents  and  profits. 

6  Rents  or  profits  of  premises  sought  to 
be  partitioned,  accruing  while  the  land 
baa  been  held  adversely  to  the  claim 


of  the  complainant,  even  if  such  lenta 
and  profits  have  been  received  by  one 
who  was  a  joint  owner  of  the  pvemisei 
with  the  co.Tiplainant,  are  not  recover- 
able in  the  court  of  chancery,  upon 
biU'for  partition.  They  ace  more  prop 
erly  recoverable  as  mesne  profits,  in  an 
ejectment  suit  brought  for  the  recovery 
of  the  possession  of  the  undivided 
share  of  the  premises  claimed  by  the 
plaintiff.  ,  ib 

See  P'  HTiES,  5. 


PARTNERSHIP. 

I.  How  CONSTITUTED. 

1.  In  this  State,  no  written  articles  ai 
necessary  to  constitute  a  copartnership 
which  is  to  take  effect  Immediately  ; 
although  a  written  agreement  may  be 
necessary  to  bind  the  parties  to  eijter 
into  a  future  ccpartnership  wMch  is  not 
to  commence  until  after  the  expiratron 
of  a  year.     Smith  v.  Tarlton,        336 

2.  But  even  where  there  is  a  parol  agree- 
ment to  enter  into  a  copartnership  at  a 
future  day,  and  specifying  the  terms 
of  such  copartnership,  it  seems  that  if 
the  parties  go  into  copartnership  at  the 
prescribed  time  without  agreeing  upon 
any  new  terms,  the  Ibrmer  parol  agree, 
ment  will  be  presumed  to  constitute 
the  terms  upon  which  such  copartner- 
ship was  entered  into  and  carried  on.  ••» 

II.  Validity  of. 

3.  A  copartnership  which  is  entered  into 
and  commenced  immediately  is  npt 
invalid  although  one  of  the  declared 
objects  of  the  copartnership  is  to  pur? 
chase  real  estate  for  the  purposes  ot 
the  firm,  and  as  a  site  for  the  transac- 
tion of  its  business.  ib 

III.  Partnership  effects. 

1.  How  to  be  applied. 

4.  It  is  a  settled  principle  of  the  law  oi 
partnership,  that  tb^.  partnership  effects 
are  to  be  first  applied  to  the  payment 
of  the  debts  of  the  firm,  and  to  equil- 
ize  the  claims  upon  the  different  a.- 
partners  in  relation  to  the  f'ind.  In 
other  words,  the  separate  estate  or  in 
terest  of  a  copartner  in  any  of  the  c<w 
partnership  property.  Is  only  his  share 
of  that  part  of  tlie  copartnership  eTecta 
or  of  the  proceeds  thereof,  which  n 
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mains,  after  the  debts  of  the  firm  and 
the  demands  of  his  copartners,  as 
such,  are  satisfied.  Buchan  v.  Sum- 
ner, 1 67 

2.  Intaest  of  each  partner  in. 

5  f  one  of  the  copartners  has  paid  more 
than  his  share-  of  the  partnership  debts, 
he  has  a  claim  upon  the  partnership 
property,  which  in  equity  is  paramount 
to  the  claims  of  the  separate  creditors 
ot  bis  copartner.  ib 

3    How  far  liable  to  separate  creditors. 

6  The  separate  creditors,  of  individual 
partners,  have  no  equitable  right  to 
any  part  of  the  partnership  property 
until  the  debts  of  the  firm  are  provided 
for,  and  the  rights  of  the  partners,  as 
between  themselves,  are  fully  protected. 

ib 

IV.  Real  estate. 

1.  Nature  of  the  title  by  which  it  is  ' 
held. 

7.  Where  real  OBtale  is  conveyed  to  co- 
partners, in  their  individual  names, 
for  the  dse  and  benefit  of  the  firm,  or 
is  so  conveyed  to  them  in  payment  "of 
debts  due  to  the  partnership,  the  legal 
title  vests  in  the  grantees  thereof,  as 
in  an  ordinary  conveyance  of  real  es- 
tate. And,  by  the  common  law, 
where  land  was  purchased  with  co- 
partnership funds,  for  copartnership 
purposes,  and  was  conveyed  to  all  the 
partners,  general'y,  in  fee,  it  would,  at 
law.  create  a  joint  tenancy  ;  so  that 
neither  could  convey  any  more  than 
his  share  of  the  land,  during  the  lives 
of  his  copartners.  And  upon  the 
death  of  either  of  the  copartners,  with- 
out having  severed  the  joint  tenancy 
by  a  conveyance,  the  legal  title  to  the 
whole  of  the  land  would  survive  to  the 
other  copartners.  ib 

B.  But  under  the  statutes  of  New- York 
relative  to  joint  tenancies,  the  several 
copartners,  to  whom  such  a  convey- 
ance was  made,  would  become  tenants 
in  common  of  the  legal  title.  P^nA 
upon  the  death  of  either,  the  undivided 
portion  of  the  legal  title,  thus  vested 
in  the  depeased  partner,  would  de- 
scend to  his  heirs -at  law;  without 
reference  to  the  equitable  rights  of  the 
sevcraf  partners,  in  iJio  land,  as  a  part 
of  the  properly  of  tho  firm.  ib 
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2.  Belongs  to  all  the  partnerfi,  col- 
lectirely. 

9.  Where  real  estate  is  purcliascd  with 
partnership  funds,  for  the  use  of  the 
firm,  and  without  any  intention  of 
withdrawing  the  funds  from  the  firm 
for  I  he  use  of  all  or  any  of  the  memherg 
thereof  as  individuals,  such  real  estate 
in  England  is  considered  and  treated, 
in  equity,  as  the  property  of  t|]e  mem- 
bers of  the  firm  collectively;  and  as 
liable  to  ail  the  equitable  rights  of  the 
partners,  as  between  themselves.  And 
for  this  purpose  the  holders  of  the  legal 
title  are  considered,  in  equity,  as  the 
mere  trustees  of  those  who  are  benefi- 
cially interested  in  the  fund  ;  not  only 
during  the  existence  of  the  copartner- 
ship, but  also  upon  the  dissolution 
thereof.  tb 

10.  Real  estate  purchased  with  partner-' 
ship  funds,  for  the  use  of  the  firm,  al- 
though the  legal  titlo  is  in  the  member 
or  members  of  the  fiini  in  whose  name 
the  conveyance  is  taken,  is  in  equity 
considered  as  the  property  of  the  firm, 
for  the  payment  of  its  debts,  and  for 
the  purpose  of  adjusting  the  equitable 
claims  of  the  copartners  as  between 
themselves.     Smith  v.  Tariton,     336 

3.  Whether  considered  as  'personal^  or 
real  estate. 

11.  It  Is  the  general  rule,  in  England, 
that  real  estate  belonging  to  a  copart- 
nership, unless  there  is  something  in 
the  partneiship  articles  to  give  it  a  dif- 
ferent direction,  is  to  be  considered  in 
equity  as  personal  property  ;  and  upon 

'  the  death  of  one  of  the  copartners,  and 
after  the  debts  of  the  firm  have  been 
paid,  and  the  equities  have  been  ad- 
justed between  the  several  members  of 
the  firm,  it  goes  to  the  personal  repre 
sentatives  of  the  deceased  partner,  ant' 
not  to  his  heirs.  Buchan  v.  Sumner. 
167 

19.  The  American  decisions,  in  respect 
to  real  estate  purchased  with  partner- 
ship fund?,  or  for  the  use  of  the  firm, 
establish  two  prmciples :  Firsts  that 
such  real  estate  is  m  equity  chargf;a- 
ble  ff'iih  the  debts  of  the  copartnership, 
and  with  any  balance  which  may  l^e 
due  from  one  copartner  to  another,  up- 
nn  the  winding  up  of  the  affairs  of  the 
firm  ;  Secondly,  that,  as  between  the 
■personal  repiesentatives  and  the  heira 
at  law  of  a  deceased  partner,  his  share 
of  the  surplus  of  the  real  estate  of  the 
copartners'  'p,  which  remains  after  pav 
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ing  the  debts  of  the  copartnership,  and 
adjusting  all  the  equitable  claims  of 
the  different  members  of  the  firm  as 
between  themselves,  is  to  be  consider- 
ed and  treated  as  real  estate.  ib 

4.  The  legal  title.     ' 

]3.  Although  a  court  of,  equity  considers 
and  treats  real  property  as  a  part  of  the 
stock  of  the  firm,  it  leaves  the  legal 
title  undisturbed,  in  this  state,  except 
so  far  as  is  necessary  to  protect  the 
equitable  rights  of  the  several  members 
of  the  firm  therein.  ih 

5.  Purchasers  entitled  to  protection. 

'4.  And  a  bona  fide  purchaser,  or  mort- 
gagee, who  obtains  the  legal  title  to 
partnership  lands,  or  to  an  undivided 
portion  thereof,  from  the  person  who 
holds  such  legal  title,  and  without  no- 
tice of  the  equitable  rights  of  others  in 
the  properly,  as  a  part  of  the  funds  of 
the  copartnership,  is  entitled  to  protec- 
tion in  courts  of  equity,  as  well  as  in 
courts  of  law.  ib 


PAYMEN   ' 
iStee  Deed,  I,  2. 

PERSONAL  DISABILITIES 

See  Ejectment. 

PETITION. 
See  Idiots  and  Lunatics,  1. 

PIRACY. 
See  Injunction,  3, 4, 5,  6. 

PLEADING. 

I.  Bill. 

In  a  bill  for  relief  on  the  ground  of 
fraud,  it  is  not  necessary  that  the  com- 
plainant should  allege  that  he  has  dis- 
covered the  fraud  complained  of,  with- 
in six  years.  And  a  demurrer  will  not 
Vie  to  such  a  bill,  although  it  appears 
that  the  fraud  occurred  more  than  six 
years  before  the  commencement  of  the 
•uit,  unless  it  also  appears,  at  least  by 


necessary  intendment,  that  the  fraud 
was  discoveied,by  the )  arty  aggrieved, 
more  than  six  years  before  he  filed  hia 
bill  for  relief.  Where  that  does,  not 
appear,  the  defendant  must  be  left  to 
make  his  defence  by  plea,  or  answer, 
so  as  to  present  an  affirmative  issuo, 
upon  the  question  as  to  the  discovery 
of  the  fraud  by  the  complainant.  Raa- 
cliff  v.  Rowley,  23 

II.  Answer 
1.  Separate,  when  proper. 

2.  In  what  cases  it  is  proper  for  several 
defendants,  who  appear  by  the  same 
solicitor,  to  put  in  separate  answers. 
Pentz  V.  Hawley,  552 

2.  Effect  of  waiving  an  answer  an 
oath, 

3.  Where  an  answer  on  oath  is  not 
waived,  matters  stated  in  the  bill  as 
being  within  the  personal  knowledge 
of  the  defendant  are  to  be  taken  as  true, 
upon  the  hearing.  But  not  where  the 
complainant,  by  waiving  an  answer  on 
oath,  elects  to  take  upon  himself  the 
burthen  of  sustaining  the  allegationo 
in  his  bill  without  the-  aid  of  a  discov- 
ery from  the  defendant.  Miller  v.  Ave- 
ry, 583 

4.  Where  an  answer  on  oath  is  waived 
by  the  complainant,  the  answer  is  a 
mere  pleading;  and  the  general  tra- 
verse at  the  conclusion  thereof  puta 
every  thing  in  issue  which  is  not  ad- 
mitted by  the  answer  ;  as  provided  for 
by  the  40th  rule  of  the  court  of  chan- 
cery, ib 

5.  A  complainant  cannot  avail  himself 
of  a  part  of  the  new  matters  which  are 
set  up  in  the  defendant's  answer,  as  a 
mere  pleading,  to  make  out  a  case  for 
relief  not  stated  in  his  bill,  and  at  the 
same  time  reject  other  matters  con- 
nected therewith  as  a  part  of  the  de- 
fence stated  in  the  answer.  ii 

fll.  Plea. 

6.  Where  a  bill  is  defective  on  its  face 
in  consequence  of  the  statement  of 
facts  which  show  that  tl«  claim  of  the 
complainant  cannot  be  sustained,  It  aS 
improper  for  the  defemjant  to  plead 
those  facts  in  bar  of  the. discovery  or 
relief  sought.     Sperry  v.  MiWr,    S32 

7  When  the  bill  shows  that  the  com- 
plamant  has  no  right  to  an  answers  f" 
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any  purpose,  the  proper  course  for  the 
defendant  is  to  dcmar ;  instead  of 
pleading  a  new  fact  in  bar.  For,  upon 
the  argument  of  a  plea,  either  as  to  the 
discovery  or  the  relief  sought  by  the 
complainant's  bill,  the  defendant  can- 
not sustain  his  plea,  in  the  court  of 
chancery,  by  showing  that  the  bill  it- 
self would  have  bee;i  bad  upon  de- 
murrer, ib 

IV.  Demurrer. 

1    What  objections  may  be  raised  by. 

8.  The  objection  that  the  complainant 
has  submitted  to  the  master's  report, 
upon  exceptions  taken  to  Ihe  answer 
to  the  original  bill,  and  that  the  amend- 
ments to  the  bill  do  not  make  anew  case 
calling  for  a  further  discovery,  cannot 
be  raised  by  demurrer  to  the  discovery 
sought  by  such  amended  bill.  Cha- 
zournes  v  Mills,  466 

2.  To  amended  bill. 

9  Upon  a  demurrer  to  an  amended  bill, 
if  any  part  of  the  discovery  covered  by 
such  demurrer  appears  to  be  material 
and  proper,  for  any  purpose  of  the  suit, 
the  demurrer  will  be  overruled.  And 
the  defendant  cannot,  upon  the  argu- 
ment of  the  demurrer,  insist  that  the 
discovery  called  for  is  contained  in  his 
former  answer.  ib 

3.  Form  of. 

10.  Upon  a  general  demurrer  to  a  bill,  for 
relief  upon  the  ground  of  fraud,  it  is  not 
necessary  to  inquire  whether  some 
grounds  of  relief  stated  in  the  bill  do 
not  appefjr,  upon  the  face  thereof,  to  be 
barred  by  the  lapse  of  time,  if  that 
question  is  sought  to  be  raised,  on  de- 
murrer, it  must  be  done  by  a  separate 
demurrer  to  those  particular  parts  of 
the  bill.  ib 

1 1 .  A  demurrer  to  the  whole  bill  does  not 
lie  merely  because  the  prayer  for  relief 
is  too  broad.  The  proper  course,  in 
such  a  case,  is  to  demur  to  the  part  of 
the  relief,  specifically  prayed  for,  to 
which  the  complainant  is  not  entitled, 
upon  the  case  made  by  his  bill. 
Whitbeck  v.  Edgar,  106 

4.  For  misjoinder  of  parties. 

!3.  A  defendant  cannot  demur  to  a  bill, 
for  the  misjoinder  of  other  persons  as 


co-defendants. 


ib 


5.  Putting  in  after  extension  of  t^ne  t» 
answer. 

13.  After  a  defendant  tas  obtained  a 
chamber  order  from  i.  vice  chanceltol 
granting  him  further  time  to  answer, 
he  cannot'  put  in  a  demurrer  to  the 
bill,  without  special  leave  of  the  court. 
Bedell  v.  Bedell,  99 

14.  But  this  principle  does  not  apply  tu  a 
case  of  the  extension  of  the  time  by  the 
voluntary  stipulation  of  the  complain- 
ant's solicitor.  ib 

15.  If,  however,  under  a  stipulation  ex- 
tending the  time  to  answer,  a  defen- 
dant puts  ill  a  demurrer  which  is  clear- 
ly frivolous,  it  will  be  taken  from  the 
files.  ib 


POSSESSION. 

Where  a  person  who  has  an  equitable  in- 
terest in  a  building  erected  upon  prem- 
ises bebnging  to  another,  1^  having 
advanced  money  for  the  erection  there- 
of, is  in  possession  of  the  premises,  un- 
der an  agreement  with  the  owner,  at 
the  lime  of  the  execution  of  a  mort- 
gage thereon  to  a  third  person,  and 
continues  in  possession  down  to  the 
time  of  the  sale  of  the  premises,  by  a 
master,  under  a  decree  obtained  in  a 
suit  brought  to  foreclose  such  mort- 
gage, the  complainant  in  the  foreclo. 
sure  suit, and  the  purchaser  at  the  mas- 
ter's sale,  are  bound  to  take  notice  of 
the  equitable  rights  of  the  tenant,  if  any 
such  exist ;  such  possession  being  con- 
structive notice  to  them  of  his  rights. 
De  Ruyter  v.  The  Trustees  oj  St. 
Peter^s  Church,  555 

See  Partitio-v,  5; 


POWERS. 

I  Where  a  power  in  trust,  to  executors, 
to  lease  the  real  estate  of  the  testator 
until  it  can  be  sold,  would  have  the 
effect  to  suspend  the  absolute  power  of 
alienation  in  such  real  estate  beyond 
the  time  allowed  by  law,  it  is  void. 
But  the  power  in  trust  to  sell,  in  such 
a  case,  will  still  be  valid.  And  the 
real  estate,  in  equity,  wiii  oe  consider- 
ed as  converted  into  personalty  im- 
mediately, where  such  a  conversion  is 
necesffiry  to  carry  into  effect  the  will 
of  the  testator,  and  to  prevent  injustice 
to  any  of  the  objects  of  his  intended 
bountv      linxtun  v.  C-^rsie,  iOS 
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2.  Where  a  power  in  trust,  to  an  execu- 
tor to  sell  the  real  estate  of  the  testator, 
upon  the  death  of  the  widow,  for  the 
benefit  of  the  legatees,  i?  an  imperative 
power,  the  estate  is  in  equity  to  be  con- 
sidered asconverted,  from  the  death  of 
the  widow  ;  so  as  to  give  the  legatees 
the  same  interest  in  the  rents  .  and 
profits,  until  the  estate  is  actually  sold, 
as  they  would  have  had  in  the  interest 
of  the  proceeds  of  the  sale  if  such  sale 
had  been  made  immediately  upon  the 
death  of  the  widow.  Smiih  v.  Kear- 
ney, 533 


POWER  OF  ATTORNEY. 

Where  a  power  of  attorney  authorizes  the 
person  appointed  to  appoint  an  attor- 
ney vnder  him,  and  to  revoke  such 
appointment  at  his  pleasure,  the  death 
of  the  principal  attorney  necessarily 
revokes  the   power  of  the  substitute. 

,  Watt  V.  Watt,  371 


PRACTICE. 

1.  Amending  bill. 

1.  A  complainant  will  not  be  allowed  to 
amend  his  bill  so  as  to  make  a  new 
case,  after  the  proofs  in  the  cause  have 
been  taken  and  closed.  Dodd  v.  As- 
tor,  395 

2.  Second  application  for  the  same 
relief, 

2.  It  is  out  of  the  usual  course  of  prac- 
tice to  make  an  application  for  the 
same  relief,  a  second  time,  where  the 
first  motion  or  petition  has  been  denied, 
upon  the  merits,  without  reserving  to 
the  applicant  the  right  to  renpw  his 
application.     De  Peyster  v.  Hildreth, 

109 

3.  A  motion  once  made  and  denied  upon 
the  merits,  without  reserying  the  right 
to  renew  it,  cannot  be  made  a  second 
tirae,  without  leave  of  the  court.  Dodd 
V.  Astor,  395 

3.  Terms  of  granting  favors. 

4.  Where  a  party,  by  a  slip,  has  lost  the 
opportunity  to  set  up  a  mere  technical 
or  unconscientious  defence,  and  cotnes 
to  the  court  for  a  favor,  which  it  is  ne- 
cessary should  be  granted  to  enable 
him  to  set  up  such  a  defence,  the  court 
gf  chancery   will  require  him  to  do  i 


equity,  as  a  coKdition  of  granting  the 
faTor  asked.  Hartson  v.  Davenport.  77 

4  Appointment  of  guardians  adiitem 
for  infant  defendants. 

5.  A  peremptory  order,  obtained  by  tni 
complainant,  for  the  appointment  of  « 
guardian  ad  litem  for  infant  defendants, 
is  regular,  so  far,  at  least,  as  to  protect 
the  title  of  a  purchaser  under  the  decree 
in  the  suit  in  which  such  order  is  made. 
Concklin  v.  Hall,  1 36 

6.  There  is  no  unbending  rule  of  prac- 
tice, in  relation  to  the  appointment  of  a 
guardian  ad  litem  for  an  ini'^nt,  upon 
the  application  of  the  complainant, 
where  the  infant,  or  his  friends,  neglect 
to  procure  the  "appointment  of  a  guar- 
dian, for  him,  within  twenty  days  after 
the  return  day  of  the  subposna.         i6 

7.  The  usual  practice  is  to  grant  an  order 
nisi,  appointing  some  suitable  person 
guardian  ad  litem,  for  the  infant,  unless 
the  infant  shall,  within  ten  days  after 
service  of  a  copy  of  the  order,  procure 
the  appointment  of  another  person,     it 

8.  It  seems;  however,  it  is  correct  prac 
tice,  for  the  complainant  to  give  notke 
to  the  infant,  at  the  time  of  serving  the 
subpcena,  where  he  is  of  the  age  of 
fourteen  or  upwards,  or  lo  his  relative 
or  protector,  in  whose  prestnce  -he 
subpcena  is  served,  where  he  is  under 
that  age,  that  if  he  does  not  procurfl 
the  appointment  of  a  guardian  ad  litem 
within  twenty  days  after  the  return 
day  of  the  subpoena,  the  complainant 
will  apply  to  the  court,  to  appoint  a 
guardian  for  hiWi,  without  further  no. 
tice.  ih 

9.  In  the  case  of  infants  who  are  absen- 
tees, it  is  a  matter  of  course  to  make 
an  absolute  order,  for  the  appointment 
of  a  guardian  ad  litem  for  them,  with- 
out further  notice,  where  they,  or  their 
friends,  do  not  procure  a  guardian  to 
be  appointed  within  twenty  days  after 
the  expiration  of  the  time  limited  in  the 
order  for  their  appearance.  ib 

See  Affidavits. 

Foreclosure  Suits- 
Injunction. 


PRINCIPAL  AND  SURETY. 

I.  Whether  one  of  the  dofeindants  in  bb 
execution,  who  is  a  mere  surety  fis  iu» 


co-detesTilant,  has  any  remedy  in  the 
court  of  shanccry  against  a  sheriff  who 
has  an  execution  agfainst  both,  and 
who,  with  tlie  knowledge  of  the  fact 
that  one  of  such  defendants  is  prima- 
rily and  equitably  liable  for  the  whole 
debt,  neglects  to  sell  the  property  of  the 
principal  debtor,  whereby  the  same  is 
lost ;  and  where  such  sherifTis  subse- 
quently proceeding,  upon  the  execu- 
tion, against  the  property  of  the  surety  ? 
Qucere.  Bougkton  v  The  Bank  of 
Orleans,  458 

2.  Where  the  question  of  primary  liability, 
as  between  the  defendants  in  an  exe- 
cution, is  doubtful,  tlie  sheriff  is  not 
bound,  at  his  peril,  to  decide  upon  the 
conflicting  claims  of  the  defendants  to 
equity,  as  between  themselves,  ib 

3.  In  such  a  case,  if  the  defendant  who 
claims  to  be  the  surety  wishes  to  have 
the  execution  enforced  against  his  co- 
defendant,  who  is  primarily  liable  for 
the  payment  of  the  judgment,  he  should 
apply  to  the  equitable  powers  of  the 
court  out  of  which  the  execution  issued, 
upon  due  notice  to  his  co-defendant, 
for  a  direction  to  the  sheriff  to  resort  to 
the  property  of  such  co-defendant  in 
the  first  place.  ib 

i.  As  between  the  principal  debtor  and 
his  surety,  the  property  of  the  former 
is  primarily  liable,  and  should  be  first 
resorted  to,  for  the  payment  of  the  debt. 
And  where  the  sheriff,  with  a  full 
knowledge  of  the  facts,  wilfully  violates 
the  principles  of  equity  in  this  respect, 
the  court  of  chancery,  upon  a  bill  filed 
for  that  purpose,  will  relieve  the  surety, 
if  the  surety  cannot  obtain  satisfaction 
for  the  injury  by  an  action  upon  the 
case  against  the  sheriff.  ib 

5.  A  valid  and  binding  agreement,  by  a 
creditor,  with  the  principal  debtor,  to 
stay  the  proceedings  upon  a  judgment 
against  the  latter,  if  made  without  the 
consent  of  a  surety,  will,  in  equity, 
discharge  the  surety  from  any  further 
liability  to  the  creditor.  ih 

6.  And  if  one  of  two  joint  sureties  assents 
to  such  agreement  for  a  stay  of  firo- 
ceedings  against  the  principal  debtor, 
he  thereby  becomes  liable,  in  equity, 
for  the  payment  of  the  whole  debt,  as 
between  him  and  his  co-surety,  if  it 
cannot  be  collected  of  the  principal 
debtoi.  ih 

7.  C.  ant  S.  purchased  a  lot  of  land  from 
ACfintheir  joint  names,  and  gave  back 
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a  join  bond  and  mortgage  for  the  pur- 
chase money;  C.  subsequently  con- 
veyed to  S.  his  undivi^ded  half  of  the 
lot,  subject  to  the  payment  of  that 
mortgage,  and  also  conveyed  his  half 
of  other  real  estate  owned  by  them 
jointly,  for  the  purchase  money  of 
which  they  had  also  givea  their  bonds 
and  mortgages,  and  S.  agreed  to  pay 
the  amounts  due  upon  these  several 
bonds  and  mortgages,  and  gave  C.  a 
bond  of  indemnity  against  the  same; 
S.  subsequently  conveyed  the  lot  in 
question  to  B.  with  covenants  of  seisin 
and  warranty,  and  covenants  against 
incumbrances;  S.  became  insolvent 
and  left  the  state,  and  failed  to  pay  the 
amount  due  upon  the  bond  and  mort- 
gage given  to  M. ;  and  M.  being  about 
to  foreclose  the  mortgage,  B.  induced 
him  to  bring  a  suit  against  C.  upon  the 
bund,  instead  of  proceeding  against 
the  mortgaged  premises  ;  a  rule  nisi 
for  judgment  having  been  obtained, 
against  C.  in  that  suit,  he  tendered  to 
M.  the  amount  due  upon  the  bond  and 
mortgage  with  interest  and  costs,  and 
demanded  an  assignment  of  the  bond 
and  mortgage  to  a  third  person,  so  that 
he  might  be  enabled  to  enforce  the  col- 
lection thereof  against  the  mortgaged 
premises ;  M.,  in  collusion  with  B.  re- 
fused to  receive  the  money  and  iwake 
the  assignment ;  C-  thereupon  filed  his 
bill  in  chancery  against  M.  and  B.  and 
obtained  an  injunction  restraining  him 
from  proceeding  in  his  suit  at  law 
against  C.  Held^  that  itf  was  imma- 
terial whether,  at  the  time  of  giving 
the  bond  and  mortgage,  the  land  or  the 
bond  was  the  principal  security  for  the 
debt;  that  the  subsequent  agreement 
between  C.  and  S.,  and  the  convey- 
ance to  the  latter,  constituted  the  re'^- ' 
tionship  of  principal  and  surety  not 
only  between  the  parties  personally, 
but  also  in  reference  to  the  interest  of 
F-  in  the  mortgaged  premises.  Cherry 
V.  Monro,  618 

t.  Held  also,  that  the  equitable  rights  of 
C.  and  S.,  under  that  agreement  and 
conveyance,  were  the  same  as  though 
S.  h:id  owned  the  whole  lot  originally 
and  had  mortgaged  it  to  secure  hig 
own  debt,  and  C  had  joined  with  him 
in  the  bond  as  a  mere  surety  ;  that  in 
such  a  case,  as  between  the  owner  of 
the  equity  of  redemption  in  the  mort 
gas:ed  premises  and  the  surety  in  the 
bond,  the  land  would  be  the  primary 
fund  for  the  payment  of  the  debt;  and 
that  if  the  surety  should  be  railed  up- 
on by  the  mortgagees  Tor  paycjent,  h« 
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would  have  the  right  to  be  subrogated, 
in  their  place,  t(i  their  remedy  against 
the  land  for  the  payment  of  the  debt. 

ib 

9.  Held  further,  that  it  made  no  differ- 
ence, in  respect  to  the  equitable  right 
of  C.  to  subrogation  to  the  remedy  of 
the  principal  creditor  against  the  mort- 
gaged premises,  that  a  bond  of  indem- 
nity had  been  given  to  him  by  S.  For 
being  insolvent,  his  sureties  in  the  in- 
demnity bond  had  an  equitable  right 
to  insist  that  the  mortgagee  should  re- 
sort to  the  mortgaged  premises  for  pay- 
ment ;  iiistEjad  of  collecting  the  debt 
from  C,  and  thereby  charging  the 
same  upon  them  as  the  sureties  of  S. 

ib 


R 

RAIL-ROADS. 

1.  The  statute  incorporating  the  Auburn 
and  Rochester  Rail-Road  Company 
vests  the  title  and  possession  of  the 
land,  taken  for  the  purposes  of  the  rail- 
road, in  the  corporation.  And  the 
owner  of  the  adjacent  land  has  no 
right  to  pass  over  the  land  thus  taken, 
and  caniiot  cross  the  rail-road,  without, 
being  a  trespasser ;  except  by  virtue  of 
the  lOth  section  of  the  act  of  1838. 
Kyle  V.  The  Auburn  and  Rochester 
KaU-Road  Company,  4S9 

2  The  corporation,  under  that  section  of 
tlie  statute,  is  bound  to  permit  the 
owner  of  the  adjacent  land  to  cross 
the  rail-road  at  convenient  and  neces- 
sary crossing  places.  But  it  is  not 
bound  to  construct  viaducts  or  em- 
bankments for  that  purpose,  exr'cpt 
such  as  were  designated  upon  the  pro- 
file and  map  of  the  road,  referred  to  in 
the  third  section  of  the  act  of  April, 
18.38.  ib 

3.  Where  the  map,  plan,  and  profile,  re- 
quired by  the  statute  to  be  annexed  to 
the  petition  of  a  rail-road  company 
praying  for  the  appointment  of  a  jury 
of  appraisers,  show  that  the  road  is  to 
be  constructed  with  a  viaduct  at  a 
particular  point,  for  the  convenient 
passage  of  the  owner  of  lands  which 
are  severed  by  the  construction  of  the 
rail-road,  or  with  a  bridge  to  be  erected 
over  such  road  for  the  same  purpose, 
the  jury  should  assess  the  damages 
with  reference  to   such  plan  of  con- 


struction. And  if  the  corporation  •(• 
terwards  attempts  to  deprive  the  land 
owner  of  the  benefit  of  such  coi  tera- 
plated  viaduct^  or  other  artificial  cross- 
ing place,  the  court  of  chancery  will 
interfere  for  his  relief;  in  case,  he  has 
nt,  sufficient  remidy  at  law.  ib  ■ 

4.  The  court,  in  such  a  case,  would  con- 
sider  the  map,  plan,  and  profile,  a  part 
of  the  petition  presented  by  the  rail- 
road company.  And  the  rights  of  the 
parties  would  be  the  same  as  if  the 
corporation  had  been  authorized  to 
take  the  land,'  for  the  purpose  of  con. 
structing  a  rail-road  upon  that  particu- 
lar  plan ;  and  as  if  the  statute  had 
directed  the  jury  to  estimate  the  dan 
age,  to  the  land  owner,  in  reference  1 
a  rail-road  constructed  in  that  mannei 

i« 

5.  Where  the  plan  and  profile  of  a  rai) 
road,  annexed  to  the  petition  praying 
for  the  appointment  of  a  jury  of  ap- 
praisers, do  not  show  that  the  road  in 
to  be  constructed  with  a  viaduct,  for 
the  passage  of  the  land  owner  wfiose 
land  is  severed  by  the  road,  from  his 
lands  on  one  side  of  the  track  to  those 
lying  on  the  other  ;  nor  that  it  is  a  part 
of  the  plan  that  the  road,  generally,  is 
to  be  constructed  with  viaducts,  brid- 
ges, and  side  embankments,  for  the 
purpose  of  enabling  the  owners  of 
lands  which  shall  be  severed  by  the 
rail-road  to  pass  convenieritly  from  one 
side  of  the  road  to  the  other,  the  jury, 
in  ^making  their  assessment  of  the 
damages — when  there  has  been  no 
valid  and  binding  agreement  between 
the  corporation  and  the  land  owners 
upon  the  subject — should  proceed  upon 
the  ground  that  where  any  viaducts., 
bridges,  or  other  artificial  facilities  will 
be  necessary,  for  the  convenient  cross- 
ing of  the  rail-road,  the  land  owners 
themselves  will  have  to  be  at  the  ex- 
pense of  erecting  them.  And  in  the 
absence  of  any  proof  to  the  contrary,  a 
jury  of  appraisers  will  be  presumed  to 
have  acted  upon  that  principle  in  as- 
sessing damages,  tb 


RECEIVER. 

1.  Bond. 

1.  Where  the  bond  given  by  a  receiver 
upon  his  appointment,  is  not  filed  in 
the  proper  ofiice,  through  inadvertence, 
the  court  may  direct  it  to  be  filed  nune 
pro  tunc.  Whiteside  v.  Prendergast, 
471 
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Il  Not  discharged  by  discontinuance  of 
suit. 

%  The  discontinuance  of  a  suit  docs  not 
discharge  a  receiver  appointed  therein. 
But  it  will  entitle  him  to  apply  for  his 
discharge,  and  to  have  his  account 
passed,  so  that  he  may  pay  over  the 
balance,  if  any,  in  his  hands,  and  exon- 
3ratehirnsulf  and  his  sureties  from  fur- 
ther liability  ;  unless  the  interests  of 
the  defendants  require  that  he  should 
continue  in  the  receivership,  to  protect 
their  rights.  ih 

3.  Where  the  protection  of  the  rights  of 
a  defendant  requires  the  continuance 
of  the  receiver,  the  court  will  not  grant 
a  discharge,  although  the  suit  is  at  an 
end.  But  it  will  require  the  defendant 
thus  protected  to  file  a  bill  forthwith, 
to  settle  bis  rights.  ib 

3.  Allowances  to. 

4.  A  receiver,  upon  the  passing  of  his 
accounts,  is  not  entitled  to  an  allow- 
ance out  of  a  fund  in  his  hands  as  re- 
ceiver, for  counsel  fees  which  be  baa 
paid  on  an  unsuccessful  defence  to  a 
suit  brought  against  him  by  the  owner 
of  such  fund  ;  nor  for  the  expenses  of 
an  unsuccessful  appeal  brought  by  him 
from  the  decree  in  such  suit.  The 
Utica  Insurance  Company  v.  Lynch, 

573 

See  Creditor's  Bill,  3. 


RECORDING  ACTS 

1  The  whole  object  of  the  recording  acts 
is  to  protect  subsequent  purchasers  and 
incumbrancers  against  previous  deeds, 
mortgages,  <Sdc.,  which  are  not  record- 
ed ;  and  to  deprive  the  holder  of  the 
previous  unregistered  conveyance,  or 
mortgage,  of  the  right  which  his  prior- 
ity would  have  given  him  at  the  com- 
mon law.  And  the  recording' of  a 
deed,  or  mortgage,  is  only  construct- 
ive notice  to  those  who  have  subse- 
quently acquired  some  interest,  or 
right  in  the  property,  under  the  gran- 
tor or  mortgagor.  Stuyvesant  v.tiall, 
■     151 

2  Where  two  mortgages  upon  the  same 
premises  are  recorded  at  the  same  time, 
and  each  mortgagee  is  cognizant  of 
the  giving  of  the  other  mortgage,  at 
the  time  that  h=  t<\kes  his  own,  the  re- 
cording acta  have  no  auplication  to 
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the  case,  in  respect  to  the  question  of 
priority.    Jones  v.  Ph/elps,  440 


RELATIONSHIP. 

1 .  Although  a  judgment,  rendered  by  a 
judge  who  is  related  to  either  c  the 
parties  in  a  suit,  may  not  be  absolutely 
void,  where  there  was  nothing  before 
such  judge  to  show  the  existence  of 
relationship,  it  seems  the  proper  course 
for  the  judge,  where  he  is  satisfied  of 
the  fact  of  his  relationship  to  either  of 
the  parties  in  interest  in  the  suit,  is  to 
refuse  to  hear  the  cause  ;  unless  both 
parties,  upon  being  informed  of  the 
fact,  join  in  a  request  to  him  to  hear 
and  decide  it.  Paddock  v.  Wells,  33 1 

2.  The  only  exception  to  this  principle  is 
where  the  constitution  has  conferred 
thejurisdiction  upon  a  particular  judge, 
or  tribunal,, and  no  provi.sinn  is  made 
by  law  for  hearing  and  deciding  the 
matter  in  controversy  in  any  other 
way,  where  such  judge  is  related  to 
either  of  the  parties.  In  that  case,  the 
constitution  being  the  paramount  law, 
the  judge,  or  tribunal,  to  whom  the 
constitution  has  confided  the  decision 
of  the  matter,  must  from  neeessityi 
hear  and  decide  it  ;  to  prevent  a  fail- 
ure of  justice.  i4 

See  Affinity. 
Chancellor. 


REVIVOR. 

Sef  Abatement  and  Revivor. 


SATISFACTION  PIECE. 

See  Executors   and    Administi  tTO&^ 
19. 


SCIRE  FACIAS 
See  Judgment,  3. 

SEPARATION. 
See  HusflA'  d  and  Wwb,  V 
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SHERIFF'S  SALE. 


The  sale  of  real  estate,  by  a  sheriff,  upjn 
an  execution  against  the  nominal 
owner  thereof,  conveys  an  apparent 
legal  title  to  the  purchaser,  which  can 
only  be  displaced  by  the  ^viderice  of 
witnesses,  whose  testimony  may  -soon 
be  lost  by  lapse  of  time.  A  person,  there- 
foi;e,  claiming  to  be  the  owner  of  real  es- 
tate, which  has  been  thus  sold  under  an 
execution,  upon  a  judgment  improperly 
obtained,  may  come  into  a  court  of 
equity  for  the  purpose  of  obtaining  a 
decree  to  quiet  his  title  to  the  premi- 
ses, and  to  remove  the  cloud  therefrom. 
Radcliff  V.  Rowley,  23 


SPELTER. 
See  Custom. 


STATUTES. 

Whether  the  legislature  can  rightfully 
declare  that  the  result  of  a  litigated 
suit  against  one  person  shall  be  evi- 
dence against  another,  to  affect  rights 
of  the  latter  which  had  accrued  pre- 
vious to  the  passage  of  the  statute? 
QiKBve.     Wood  V.  Byivgt'on,        387 


SUBROGATION- 

I  It  is  well  settled,  as  a  general  principle 
of  equity,  that  where  one  person,  or  his 
property,  stands  in  the  situation  of  a 
surety  for  the  payment  of  a  debt,  for 
which  payment  another  person,  or  his 
property,  is  primarily  liable,  the  one 
who  is  Secondarily  liable,  upon  his 
paying  the  debt  to  the  otiginal  creditor, 
is  entitled  to  be  subrogated  to  all  the 
rights  and  remedies  of  such  creditor, 
as  they  then  exist,  against,  the  principal 
debtor  or  his  property.  Wilkes  v.  Har- 
per,     ^  338 

3  And  where  the  original  creditor  has 
even  an  equitable  lien  upon  the  prop- 
erty of  the  person  who  is  primarily 
liable  to  him,  siich  lien  may  be  upheld 
andenfoiced,  in  favorof  thepubstituted 
creditor,  in  preference  to  any  subse- 
quent lien  or  claim  upon  such  property ; 
unless  it  be  a  legal  lienor  title  acquired 
by  a  bona  fide  mortgagee,  or  purcha- 
ser, or  pledgee,  for  a  valuable  consider- 


ation, and  without  m.  tice  of  the  ptKA 
equitable  right.  ib 

See  Principal  and  Sukety,  8,  9. 


SURPLUS  MONEYS 
See  Foreclosure  Suits,  IC,  17 

SURROGATE. 

I.  Jurisdiction. 

1.  To  call  an  executor  to  account. 

1.  The  surrogate,  in  whose  office  a  wiB 
'  is  proved,  has  jurisdiction  to  call  an 

executor  to  account  for  the  proceeds 
of  real  estate  sold  by  such  executor, 
under  a  power  contained  in  the  will, 
and  for  the  rents, and  profits  of  such 
real  estate  received  by  him,  previous 
to  the  sale  thereof,  under  and  by  virtue 
of  a  power  in  the  will  of  the  testator. 
Stagg  V.  Jackson,  80 

2.  Where  a  will  directs  real  and  personal 
estate  to  be  sold  by  the  executors,  and 
makes  but  one  fund,  of  the  real  and 
personal  property  of  the  testator,  for  the 
purposes  of  the,  will,  neither  the  execu. 
tors,  nor  the  estate,  should  be  gub- 
jected  to  the  expense  of  taking  two 
accounts  of  the  same  fund,  or  of  dif- 
ferent parts  thereof;  one  before  the 
surrogate,  and  the  other  in  the  court 
of  chancery.  ib 

3.  In  such  a  case,  the  provisions  of  the 
revised  statutes  are  sufficiently  broad 
to  authorize  the  surrogate  to  take  juris- 
diction of  the  whole  matter,  and  to 
cpmpd  an  account  by  the  executors, 
both  as  to  the  personal  estate,  and  I  he 
rents  and  proceeds  of  the  sale  of  ihe 
real  estate  of  the  testator,  and  to  do. 
cree  the  payment,  to  the  residuary 
legatees,  of  their  respective  shares,   ib 

4.  A  contingent  limitation  over,  to  other 
persoris,  of  the  capital  of  shares  given 
to  minor  children  on  their  arriving  re- 
spectively at  the  age  of  twenty-one,  in 
case  the  minors  presumptively  entitled 
to  the  same  shall  die  under  age,  with- 
out leaving  issue,  forms  no  objection 
to  the  jurisdiction  of  the  surrogate  to 
decree  an  account  and  settlement  of 
the  estate,  upon  the  application  of  a 
legatee,  and  to  direct  the  immediate 
payment  of  the  share  of  such  legatee, 
who  has  become  absolutely  entitled  to 
the  same.  ib 
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S.  The  fact  that  the  shares  of  minors  are 
held  by  the  executors,  in  trust,  until 
they  shall  respectively  become  of  age, 
only  suspends  the  power  of  the  surro- 
gate to  decree  a  distribution  and  pay- 
ment of  those  shares  of  the  estate,  to 
the  legatees,  until  such  minors  shall 
respectively  arrive  at  the  age  of  twenty- 
one,  or  die.  ib 

2.  To  decree  the  payment  of  dei,li>. 

6  The  provisions  of  the  revised  statutes 
authorizing  the  surrogate  to  decree  the 
payment  of  a  debt,  where  the  executors 
or  administrators  do  not  think  proper 
to  ask  for  a  final  settlement  of  their 
accounts,  are  not  imperative.  Kidd 
v.  Chapman,  414 

7  AoMrding^y,  where  the  claim  of  the 
creditor  is  intended  to  be  contested  in 
good  faith,  and  where  the  same  has 
in  fact  been  rejected  or  disputed  by  the 
executors  or  administrators,  at  the  time 
it  was  presented  to  them  for  payment, 
and  the  claimant  has  neglected  to  pro- 
ceed at  law  to  establish  the  validity  of 
has  claim,  it  seema  the  surrogate,  in 
the  exercise  of  a  sound  discretion,  may 
lefuse  to  permit  the  claim  to  be  litiga- 
ted before  him,  in  the  first  instance 
upon  a  direct  application  of  the  claim- 
ant for  the  payment  of  his  debt        ib 

8  The  surrogate  has  the  power  to  decree 
the  payment  of  a  judgment  recovered 
against  the  testator,  in  his  lifetime,  al- 
though the  executor  does  not  ask  for  a 
final  settlement  of  his  accounts.        ib 

".  It  is  not  a  proper  exercise  of  discretion, 
on  the  part  of  the  surrogate,  to  refuse 
to  proceed  further  upon  the  petition  of 
a  judgment  creditor,  for  the  payment 
of  his  debt  by  the  executors  of  the 
judgment  debtor,  where  such  creditor 
has  sworn,  in  his  petition,  that  the  debt 
is  still  due,  merely  because  the  counsel 
for  the  executors  says  that  his  clients 
dispute  the  debt.  But  the  answer  to 
sueh  petition  should  either  deny  the 
recovery  of  the  judgment,  or  should 
state  that  it  has  been  reversed,  or  paid 
either  in  whole  or  in  part ;  and  it  should 
be  verified  by  oath.  id 

3.  To  decide  as  to  validity  of  claims. 

10.  It  is  not  only  in  the  power  of  the 
legislature  to  establish  a  summary  rem- 
edy for  the  settlement  of  the  estates  of 
deceased  persons,  but  it  has  authorized 
the  surrogate  to  examine  and  decide 
as  to  the  validity  of  all  claims  against 
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tnc  personal  estate  of  the  decedent, 
upon  an  application  for  the  final  settle- 
ment of  the  accounts  of  an  executor  o. 
administrator.  ih 

4.  To  direct  the  sale  of  real  estate, 

11.  For  the  payment  of  executors'  ex- 
penses.] It  seems  that  a  surrogate  is 
not  authorized  to  make  an  order  for  tile 
sale  of  the  real  estate  of  a  decedent, 
for  the  mere  purpose  of  paying  the  ex- 
ecutors or  administrators  the  amount 
of  their  claim  for  the  expenses  of  ad- 
ministration ;  and  where  there  are  no 
existing  debts  for  which  the  devisees, ' 
or  heirs  at  law  of  the  decedent,  are  lia 
ble  in  respect  to  the  real  estate  which 
had  come  to  them,  by  devise  or  descent. 
Fitch  V.  Witbech,  Itil 

12.  For  the  payment  of  debts.]  The  act 
of  April,  1843,  does  not  charge  the  real 
estate  of  a  decedent  with  the  costs  of 
the  suit  in  which  a  judgment,  or  de- 
cree, against  his  personal  representa- 
tives, has  been  obtained.  It  only  makes 
the  judgment,  or  decree,  presumptive 
evidence  of  the  existence  and  of  the 
amount,  of  the  debt  due  from  th6  dece- 
dent ;  for  the  purpose  of  an  application 
to  the  surrogate  for  an  order  to  sell  the 
real  estate.     Wood  v.  Byington,    387 

13.  That  statute  does  not  authorize  the 
surrogate  to  direct  the  sale  of  real 
estate  of  a  deceased  debtor  to  pay  costs 
which  had  not  been  awarded,  to  the 
creditor,  against  the  decedent,  at  the 
time  of  the  death  of  tlie  latter.  ib 

14.  Upon  an  application  to  a  surrogate, 
by  a  creditor  whose  debt  has  been 
Hquidated  by  a  decree  in  chancery,  for 
the  sale  of  the  real  estate  of  a  deceased 
debtor,  parol  testimony  cannot  be  re- 
ceived to  show  upon  what  evidence  the 
master  based  his  decision  as  to  particu- 
lar items  of  the  account,  on  the  refer- 
ence to  take  an  account  in  the  suit  in 
which  the  creditor's  decree  was  ob- 
tained. But  to  rebut  the  prima  facie 
evidence  of  the  correctness  of  the  mas- 
ter's decision,  the  whole  evidence  before 
him  should  be  produced.  ib 

II.  Appointing  OENERAt  guardians 

OP  INFANTS. 

15.  Upon  the  appointment  of  a  general 
guartjian  for  an  infant,  by  a  surrogate, 
the  surrogate  should  ascertain,  by  tho 
examination  of  vritnesses,  the  probable 
amount  of  the  personal  estate,  and  of 
the  income  of  the  realty  during  the  rai- 
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nority  of  the  infant.  And  he  should 
direct  the  guardia"  to  give  a  bond, 
with  sureties,  in  double  that  amount ; 
and  should  require  the  sureties  to  jus- 
tify in  at  least  the  amount  of  the  pen- 
alty of  such  bond.  Bennett  v.  Byrne, 
'     216 

6.  In  making  an  appointment  of  a  guar- 
dian for  an  infant,  the  true  interest  n{ 
the  infant  is  to  be  consulted,  rather 
than  the  interests,  or  the  wishes,  of 
those  who  are  desirous  of  the  guardi- 
anship, ib 

1 7.  The  fact  that  the  mother  of  an  infant, 
upon  her  death-bed,  expressed  the  wish 
that  a  particular  relative  should  adopt 
such  infant  and  bring  it  up  as  his  own, 
and  should  see  thaf  its  property  was 
not  wasted,  should  have  a  preponde- 
rating influence  with  the  surrogate, 
other  things  being  equal,  in  favor  of  the 
appointment  of  such  person  as  guardian 
of  the  infant.  ib 

18.  The  probability,  if  a  particular  person 
should  be  appointed  guardian  of  an  in- 
fant, that  the  estate  will  be  subjected 
to  the  expense  of  a  new  appointment, 
within  a  very  short  time,  and  to  the 
other  expenses  incident  to  a  change  of 
guardianship,  is  a  circumstance  enti- 
tied  to  some  weight  in .  favor  of  the 
appointment  of  another  person,  by  the 
surrogate.  ib 

19.  Where  a  person,  applying  to  be  ap- 
.  pointed  guardian  of  an  infant, is  already 

the  trustee  of  such  infant,  for  the  pur- 
pose of  expending  the  income  of  an 
estate  for  his  support  and  education,  it 
is  a  circumstance  in  favor  of  his  ap- 
pointment as  such  guardian ;  in  order 
that  the  infant  may  not  be  subjected 
to  the  expense  of  separate  accounts  of 
the  expenditures  for  his  support ;  the 
one  on  the  part  of  the  trustee,  and  the 
other  by  the  guardian.  ib 

See  Account. 
Appeal,  1  3. 


TRADE-MARKS. 
See  Inji;notion,  3,  4,  5,  6. 

TRUSTS. 

I.  A  trust,  created  by  mU,  to  invest  the 
capital  ot  a  fourth  part  of  the  residuary 


estate  of  a  tcsti  tor,  and  to  apply  the 
income,  or  so  mi  ch  as  may  be  neces- 
sary, to  the  support  of  B.'C.'a  family 
and  the  education  of  his  children,  is 
such  an  express  trust  as  is  authorized 
by  the  third  subdivision  of  the  55th 
section  of  the  article  of  the  revised 
statutes  relative  to  uses  and  trusts 
For  it  is  a  trust  to  receive  the  income 
of  the  property  and  apply  so  much  of  it 
as  is  necessary,  to  the  support  of  such 
of  the  members  of  B.  C.'s  family  as 
were  in  existence  at  the  death  of  the 
testator,  during  the  life  of  B.  C,  or  for 
a  shorter  period  if  he  should  die  before 
them  ;  and  subject  to  open  and  let 
others  into  the  class  to  be  supported 
from  time  to  time.  Haxtun  v.  Corse, 
506 

3.  But  an  implied  trust  to  accumulate  a 
part  of  the  income,  of  a  share  of  the 
testator's  estate,  for  children  or  descen- 
dants of  B.  C.  who  are  not  in  existence 
at  the  tune  when  such  accumulation  is 
to  commence,  or  whose  right  to  the 
accumulated  fuhd  is  entirely  contin- 
gent, is  void,  under  the  provisions  of 
the  revised  statutes  relative  to  accu- 
mulations. And  the  surplus  income 
of  the  trust  property,  so  far  as  it  arises 
from  real  estate,  or  the  proceeds  there- 
of, if  it  is  not  otherwise  disposed  of  by 
the  will  of  the  testator,  belongs  to  his 
heirs  at  law ;  and  so  far  as  it  arises 
from  the  personal  estate,  it  belongs  to 
his  widow  and  next  of  kin.  ib 

3.  Where  a  will  contains  different  trusts, 
some  of  which  are  valid,  and  others 
void,  or  unauthorized  by  law  ;  or  where 
there  are  distinct  and  independent  pro- 
visions as  to  different  portions  of  the 
testator's  property,  or  different  estates 
or  interests  in  the  same  portions  of  the 
property  are  created — some  of  which 
provisions,  estates,  or  interests  are  valid, 
and  others  are  invalid — the  valid  trusts, 
provisions,  estates  or  interests,  created 
by  the  will  of  the  testator,  will  be  pre- 
served ;  unless  those  which  are  valid 
and  those  Vfhich  are  invalid  are  so  de- 
pendent upon  each  other  that  they 
cannot  be  separated  without  defeating 
the  general  intent  of  the  testator.      t4 

4.  Accumulations  of  the  income  of  real 
estate  for  the  benefit  of  infants,  who  are 
in  esse  at  the  time  such  accumulations 
are  directed  to  commence,  and  which 
accumulations  must  terminate  with  the 
minorities  of  the  respective  legateea 
are  vaKd.  H 

See  Powers. 
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I SAGES  OF  TRADE. 

See  Custom. 


USURY. 

Sec  Mortgage,  1 


(VENDOR  AND  PURCHASER. 

The  mere  fact  that  a  purchaser  of  real 
estate,  who  has  a  covenant  of  warran- 
ty from  the  grantor,  is  sued  for  the  pur- 
pose of  recovering  the  premises,  by 
persons  claiming  title  paramount  to 
hie  deed,  will  not  authorize  such  gran- 
tee to  come  into  the  court  of  chancery 
for  reKef  against  an  action  at  law,  for 
the  unpaid  purchase  money  for  the 
premises.    Miller  v.  Avery,  582 

i.  The  mere  fact  of  a  failure  of  title  in 
the  vendor,  affords  no  sufficient  ground 
for  the  purchaser's  coming  into  a  court 
of  equity  for  relief,  where  he  has  not 
been  disturbed  in  his  possession,  and 
where  no  suit  has  been  brought  against 
him  by  the  rightful  owner  of  the  land. 
And  the  bringing  of  an  ejectment  suit 
against  the  grantee  of  lands,  by  per- 
sons claiming  to  have  a  title  para- 
mount to  that  of  the  grantor,  without 
sstablisbing  the  fact  that  the  plaintiff 
n  the  ejectment  suit  is  the  real  owner 
if  the  land,  affords  no  sufficient  ground 
for  the  grantee  coming  mto  ihe  court 
of  chancery  for  relief,  against  an  action 
at  law  for  the  recovery  of  the  unpaid 
purchase  money  due  to  the  vendor  of 
the  land.  ib 

D.  Where  the  title  of  the  grantor  of  land 
was  perfect  at  the  time  he  conveyed 
the  same  with  warranty,  but  one  of  the 
conveyances  through  which  that  title 
is  derived  has  not  been  recorded,  and 
the  grantee  suosequently  receives  that 
deed  from  his  grantor  under  an  agree- 
ment by  him  that  he  will  procure  it  to 
be  recorded,  but  he  neglects  to  do  so ; 
and  in  consequence  of  such  neglect  he 
loses  the  title  to  the  land,  by  its  be- 
ing sold  by  the  sheriff  under  a  subse- 
quent judgment  against  the  grantor  in 
(uch  unrecorded  conveyance,  it  seems 
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the  tonrt  of  chancery  would  relievo 
the  covenantor  against  an  action 
brought  against  him,  on  his  covenant 
of  warranty,  by  his  grantee.  i' 


VERDICT. 

See  Eviction. 

VICE  CHANCELLORS. 

Vice  chancellors  have  no  jurisdiction  to 
hear  appeals  from  surrogates,  in  any 
case.  And  an  order  of  the  chancellor, 
referring  an  appeal  of  that  nature  to  a 
vice  chancellor,  will  not  confer  any 
jurisdiction  upon  the  latter.  Spear  v. 
Tinkham,  lOS 

w 

WARRANTY. 
See  Vendor  and  Pcrchasib. 

WATER  POWER. 
See  Deed,  3,  4,  5,  6. 

^  WILL. 

I.  Execution  of. 


1.  What  statute  is  to  befoUotned. 

1.  Where  a  will  was  made,  and  the  tes- 
tator died  previous  to  the  revised  stat- 
utes, but  the  will  was  proved,  before 
the  surrogate,  after  the  first  of  Janua- 
ry, 1830,  and  before  the  passage  of  the 
act  of  May,  1837,  concerning  the 
proof  of  wills,  &c.  Heli  that  the  for. 
malities  requisite  t»  the  due  execution 
of  the  will  were  those  which  were  re. 
quired  by  the  second  section  of  the  act 
of  March  5th,  1813,  concerning  wills ; 
but  that  the  mode  of  oroof  must  be 
that  which  waspreserioed  by  the  pro- 
visions of  the  rev.'sed  statutes,  which 
were  in  force  when  the  will  was  pro- 
pounded for  probate.  Jauncey  v. 
Thorne,  40 
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2.  Witnesimg  signature  ;  or  acknowl- 

edgment thereof. 

2.  It  is  ne>-esBary  that  the  attesting  wit- 
nesses should  see  the  testator,  or  some 
one  for  him,  sign  the  instrument  which 
they  are  called  upon  to  witness ;  or 
that  thn  testator  should  either  say  or 
do  soniUhing,  in  their  presence  and 
hearing,  indicating  that  lie  intends  to 
recognize  such  instrument,  or  paper, 
as  one  which  has  been  thus  signed  by 
him,  and  upon  which  his  name  appears, 
as  a  valid  Will;  or  as  having  been 
signed  by  his  authority,  for  the  purpo- 
ses therein  expressed  ib 

3  But  it  IS  not  necessary  that  the  testa- 
tor should,  in  express  terms,  declare 
that  his  name,  signed  to  the  will,  was 
so  signed  by  himi  or  that  it  was  so 
signed  by  his  authority  and  diieetion, 
and  in  his  presence.,  ib 

4.  The  production  of  the  will,  with  his 
name  subscribed  to  it,  and  in  such  a 
way  that  the  signature  can  be  seen  by 
the  testator  and  by  the  attesting  wit- 
nesses, and  the  request  of  the  testator 
that  they  should  wimess  the  execution 
of  the  instrument  by  him,  or  as  his 
will,  would  of  itself  be  a  sufGcient  ac- 
knowle-igment  of  his  signature,  to 
render  the  will  valid,  under  the  pro- 
visions of  the  act  of  March  5,  1813, 
concerning  wills.  ib 

3.  Presumption  as  to  due  execution. 

i.  The  most  liberal  presumptions  in  favor 
of  the  due  execution  of  wills,  are  sanc- 
tioned by  courts  of  justice,  where  from 
lapse  of  time,  or  otherwise,  it  might  be 
impossible  to  give  any  positive  evidence 
on  the  subject  ib 

6.  Accordingly,  a  will  may  be  sustained, 
even  in  opposition  to  the  positive  tes- 
timony of  one  or  more  of  the  subscri- 
bing witnesses,  who,  either  mistakenly 
or  cbirnptly,  swear  that  the  formalities 
required  by  the  statute  wre  not  com- 
plied with,  if,  from  other  testimony  in 
the  case,  the  court  or  jury  is  satined 
that  the  contrary  was  the  fact.        ib 

II.  Proving  before  surrogate. 

7.  In  a  proceeding  before  the  surrogate, 
to  prove  a  will  of  real  estate,  under 
the  provisions  of  the  revised  statutes, 
it  is  not  necessary  that  each  witness 
to  such  will  should  be  able  to  swear 
;hat  all  the  requisites  of  the  statute. 


which  was  in  force  at  the  execution  o( 
the  will,  were  complied  with.  i4 

S.  The  statute  only  requires,  in  such  ca. 
ses,  that  it  should  appear  from  the 
proof  taken  before  the  surrogate,  that 
the  will  was  duly  executed,  by  a  tes- 
tator who  was  competent  to  make  a 
will,  and  who  was  free  from  restraint. 

ib 

III.  Evidence    REauiRED,    on  a    bill 

FILED  TO   establish     A  WILL    OF    REAL 

ESTATE. 

9.  Even  upon  a  bill  filed  to  establish  ■ 
will  of  real  estate,  and  where  the  de- 
cree is  to  be  conclusive  upon  the  rights 
of  the  heirs  at  law,  the  court  of  chan- 
cery does  not  require  that  each  sub- 
scnbing  witnetls  shall  be  able  to  recol- 
lect, and  prove,  that  all  the  formalities 
required  by  the  statute  were  complied 
with.  ib 

10.  The  rule  of  the  English  court  of 
chancery  is,  that  upon  such  a  bill,  all 
the  subscribing  witnesses,  if  living  and 
competent  to  testify,  must  be  called  by 
the  party  seeking  to  establish  the  will, 
and  must  be  examined  by  him ;  so  as 
to  give  the  adverse  party  an  opportu- 
nity to  cross-examine  them  as  to  the 
sanity  of  the  testator,  and  the  circum- 
stances attending  the  execution  of  the 
will.  And  the  rule  is  the  same  upon 
the  trial  of  an  issue  of  devisavit  vel 
non,  awarded  by  the  court  of  chance- 
ry, ih 

11.  But  it  is  not  necessary  that  all  the 
witnesses  should  testify  to  the  due  ex- 
ecution of  the  will,  and  that  the  testa- 
tor was  of  sound  and  disposing  mind 
and  memory  at  the  time  of  the  execu- 
tion thereof,  ib 

13.  Where  there  is  an  infirmity  in  the 
recollections  of  the  attesting  witnesses, 
as  to  what  took  place  at  the  time  of 
the  execution  of  a  will,  the  court  will 
not  require  positive  and  affirmative 
evidence  that  all  the  formalities  requi- 
red by  the  statute  were  complied  with ; 
but  will  look  to  all  the  circumstances 
of  the  case,  in  forming  its  conclusiona 
of  fact  upon  that  subject.  ib 

IV.  Proof  oF  signature  of  aTtestimq 

WITNESSES,  WHEN  RECEIVED. 

13.  Where  any  of  the  witnesses  are  dead, 
or  in  such  a  situatioil  that  their  testimoBy 
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cannot  be  obtained,  proof  of  their  sig- 
natures is  received,  as  secondary  evi- 
dence of  the  facts  to  vphich  they  have 
attested,  by  subscribing  the  will  as 
witnesses  to  the  execution  thereof,     ib 

V.  Construction  of. 

4.  Where  a  testator  devised  to  each  of 
his  six  children  an  equal  undivided 
sixth  part  of  his  real  estate  for  life,  and 
after  the  decease  of  each  child  devised 
the  same  to  the  children  of  such  child 
and  to  their  heirs  and  assigns  forever ; 
Held,  that  the  devise  in  remainder  was 
not  to  such  of  the  testator's  grand- 
cnildren  as  should  survive  their  pa- 
rents, but  that  one-sixth  of  the  estate 
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in  remainder  was  given  to  all  the  chil- 
dren of  each  child  of  the  testator,  aa 
to  a  class  ;  that  each  grandchild,  the 
moment  it  came  into  existence,  took  a 
vested  interest  in  the  remainder,  in 
fee,  subject  to  open  and  let  in  after- 
born  children  ;  and  that  such  of  them 
as  died  leaving  issue,  transmitted  thai 
interest,  by  descent,  to  his  or  her  issue, 
even  in  the  lifetime  of  the  tenant  for 
life,  as  a  vested  remainder  in  fee.  But 
that  the  parent  from  whose  side  the 
estate  came  was  the  heir  at  law  of 
such  of  the  grandchildren  of  the  testa- 
tor as  had  died  without  issue,  after  the 
death  of  the  testator,  and  in  the  life- 
time of  such  parent.  , Carpenter  v 
Schermerhorrtt  314 
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